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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION

HUNTINGTON OPERATING CORP; dba
TEXAS INTERNATIONAL IMPORT
EXPORT,

}
}
}
}
Plaintiff, }
VS. } CIVIL ACTION NO. H-08-781

}

}

}

}

}

SYBONNEY EXPRESS, INC; dba J. P.
TRANSPORTS, INC.et al,

Defendants.

OPINION & ORDER

Pending before the Court are Transport DirectpCal/b/a Custom Direct
Logistics (“Custom”)’s Motion for Summary Judgme(ioc. 21); and the response and reply
thereto. For the reasons explained below, the tCGRANTS-IN-PART and DENIES-IN-
PART Custom’s Motion.

l. Background & Relevant Facts.

This case concerns the theft of a shipment of pezfin transit from Florida to
Texas. Plaintiff Huntington Operating Corp. (“Hungton”) employed Custom, a transportation
broker, to arrange the shipment. Doc. 21 at 1st@u in turn employed Sybonney Express, Inc.
d/b/a Sybonney Express (“Sybonney Express”), a nedaier, to pick up the cargo in Miami,
Florida, and deliver it to Huntington in Houstorexis. Id. On or about April 29, 2006, the
shipment was stolen, along with the tractor-traifesm a truck stop in Pasco County, Florida.
Id.

Huntington brought suit against Custom becauseprding to Huntington,

Custom was responsible for ensuring that Sybonmxgydss had adequate insurance to cover the
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cargo. The tractor-trailer in question was alldgedot covered by the insurance policy,
however, due to a clerical error. Huntington adlegl) violations of the Texas Deceptive Trade
Practices Act, (2) negligent misrepresentation, ¢8inmon law fraud, (4) negligence, (5)
negligent entrustment, (6) breach of fiduciary datyd (7) breach of agreement.

According to Huntington, Custom failed to ensungurance coverage for reasons
that were discoverable prior to selecting Sybon&ayress. Doc. 26 at 7. Furthermore,
Huntington contends that Custom failed to disclodermation regarding Sybonney Express
licensure history that would have been “criticat’ Huntington’s decision to accept Custom’s
choice of Sybonney Expressld. Additionally, Huntington asserts that Custom uasd
Huntington that it was not necessary to procureit@aél insurance and that the insurance
coverage maintained by Sybonney Express was “ntwae sufficient” to cover the perfume
shipment in the event of a loskl.

According to Custom, it followed standard opergtprocedures in ensuring that
Sybonney Express had adequate insurance for thmeht. Doc. 21 Exh. B at 5. In his sworn
affidavit, Joseph Lepro, the Operations Managerdostom, stated that Custom received from
Sybonney Express a Certificate of Liability Insuranld.; see alsdDoc. 21 Exh. B-3. Custom
further confirmed the existence of the insurancicpoon the Federal Motor Carrier Safety

Administration (“FMCSA”) website atttp://li-public.fmcsa.gov Id.; see alsdoc. 21 Exh. B-2

at 1. Lastly, Custom verbally confirmed the exise of cargo coverage as stated in the
Certificate of Liability Insurance by contactingavphone Mack Schumate (*Schumate”), the
agent for KBS Insurance and Sybonney Express’ amsg agentld.

When Huntington came to make a claim for the stel@pment from the
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insurance carrier, however, it was denied. Daat 4. The insurance carrier gave as a reason for
denying the claim that the vehicle that transpottesl perfume shipment was “not scheduled
specifically in the cargo insurance policyid.
1. Summary Judgment Standard

A party moving for summary judgment must inforne ttourt of the basis for the
motion and identify those portions of the pleadjmdgpositions, answers to interrogatories, and
admissions on file, together with the affidavifsamy, that show that there is no genuine issue as
to any material fact and that the moving partynstied to judgment as a matter of law. Fed. R.
Civ. P. 56(c);Celotex Corp. v. Catrett477 U.S. 317, 325 (1986). The substantive law
governing the suit identifies the essential elem@ftthe claims at issue and therefore indicates
which facts are materialAnderson v. Liberty Lobby, Inel77 U.S. 242, 248 (1986). The initial
burden falls on the movant to identify areas esaktat the nonmovant's claim in which there is
an "absence of a genuine issue of material fagh¢oln Gen. Ins. Co. v. Reynd01 F.3d 347,
349 (5th Cir. 2005). If the moving party fails toeet its initial burden, the motion must be
denied, regardless of the adequacy of any respohste v. Liquid Air Corp, 37 F.3d 1069,
1075 (5th Cir. 1994) (en banc). Moreover, if tlegtp moving for summary judgment bears the
burden of proof on an issue, either as a plairdiffas a defendant asserting an affirmative
defense, then that party must establish that nmuthsof material fact exists regarding all of the
essential elements of the claim or defense to whjualgment in his favorFontenot v. Upjohn
780 F.2d 1190, 1194 (5th Cir. 1986) (the movanthwviiie burden of proof “must establish
beyond peradventui! of the essential elements of the claim or deféosearrant judgment in

his favor”) (emphasis in original).
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Once the movant meets its burden, the nonmovardt rdirect the court’s
attention to evidence in the record sufficient $tablish that there is a genuine issue of material
fact for trial. Celotex 477 U.S. at 323-24. The non-moving party “midistmore than simply
show that there is some metaphysical doubt asetonidterial facts.Matsushita Electric Indust.
Co., Ltd. v. Zenith Radio Corpd75 U.S. 574, 586 (1986) (citingS. v. Diebold, In¢.369 U.S.
654, 655 (1962)). Instead, the non-moving partgimuoduce evidence upon which a jury could
reasonably base a verdict in its favoinderson 477 U.S. at 248see also DIRECTV Inc. v.
Robson 420 F.3d 532, 536 (5th Cir. 2005). To do s@ tonmovant must “go beyond the
pleadings and by [its] own affidavits or by depisis, answers to interrogatories and admissions
on file, designate specific facts that show theseai genuine issue for trial.” &b v.
Cardiothoracic Surgery Assoc. of North Texas, P.A39 F.3d 532, 536 (5th Cir.1998).
Unsubstantiated and subjective beliefs and conglualbegations and opinions of fact are not
competent summary judgment evidenddorris v. Covan World Wide Moving, Inc44 F.3d
377, 380 (5th Cir. 1998)Grimes v. Texas Dept. of Mental Health and Meng&thkRlation 102
F.3d 137, 139-40 (5th Cir. 1996porsyth v. Barr 19 F.3d 1527, 1533 (5th Cir. 1994krt.
denied 513 U.S. 871 (1994)Topalian v. Ehrman954 F.2d 1125, 1131 (5th Cir. 1992rt.
denied 506 U.S. 825 (1992). Nor are pleadings summaadgment evidenceWallace v. Tex.
Tech Univ, 80 F.3d 1042, 1046 (5th Cir. 1996) (citinigtle, 37 F.3d at 1075). The non-movant
cannot discharge his burden by offering vague atlegs and legal conclusionsSalas v.
Carpenter 980 F.2d 299, 305 (5th Cir. 1992)yjjan v. National Wildlife Fed')n497 U.S. 871,
889 (1990). Nor is the court required by Rule &8ift through the record in search of evidence

to support a party's opposition to summary judgmiRagas v. Tennessee Gas Pipeline, €86
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F.3d 455, 458 (5th Cir. 1998) (citirRkotak v. Tenneco Resins, |r853 F.2d 909, 915-16 & n.7
(5th Cir. 1992)).

Nevertheless, all reasonable inferences mustderdin favor of the non-moving
party. Matsushita 475 U.S. at 587-88see also Reaves Brokerage Co. v. Sunbelt Fruit &
Vegetable C0.336 F.3d 410, 412 (5th Cir. 2003). Furthermtne,party opposing a motion for
summary judgment does not need to present additesidence, but may identify genuine issues
of fact extant in the summary judgment evidencedpced by the moving partylsquith v.
Middle South Utilities, In¢.847 F.2d 186, 198-200 (5th Cir. 1988). The nanamg party may
also identify evidentiary documents already intbeord that establish specific facts showing the
existence of a genuine issueavespere v. Niagara Mach. & Tool Works, |n@10 F.2d 167,
178 (5th Cir. 1990). In reviewing evidence favdealbo the party opposing a motion for
summary judgment, a court should be more leniendliowing evidence that is admissible,
although it may not be in admissible forrBee Lodge Hall Music, Inc. v. Waco Wrangler Club,
Inc., 831 F.2d 77, 80 (5th Cir. 1988).

1. Analysis.

a. Deceptive Trade Practices Act Claim.

Plaintiff Huntington alleges Custom violated theceptive Trade Practices Act
(“DTPA"). Specifically, by representing that tharder Sybonney Express was “properly and
adequately insured” and “reliable, responsible, grtid not have blemishes on its recordsee
Plaintiffs ComplaintDoc. 1 at 5-6. Custom is alleged by Huntington &vehviolated DTPA
817.46(b)(5) (representing that goods or servicage hbenefits they do not have); DTPA §

17.46(b)(7) (representing that goods or services adra particular standard if they are of
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another); and DTPA § 17.46(b)(12) (representindg #magreement confers or involves rights,
remedies or obligations which it does not have).

Custom sole ground for seeking summary judgmsnthat, under the DTPA,
defendant’s actions must be the “producing caus@lantiff’'s damages, and that they were not
so in this case. Producing cause requires thaadtebe both a cause-in-fact and a “substantial
factor” in causing the injurietJnion Pump Co. v. Allbritton898 S.W.2d 773, 775 (Tex. 1995);
Prudential Ins. Co. v. Jefferson Assocs. L8086 S.W.2d 156, 161 (Tex. 1995). A producing
cause is an efficient, exciting, or contributingus@, which in the natural sequence of events,
produces injuries or damages$aynes & Boone v. Bowser Bouldin, Lt896 S.W.2d 179, 182
(Tex. 1995). The thrust of Custom’s reasoninghat the only cause of Huntington’s damages
was the theft of the cargo by an unknown thirdyafRroducing cause, however, is not primary
cause. Causation may be established in DTPA clawhgre insurance coverage Is
misrepresented and damages ensue from the lackvefage, despite the causal necessity of
extrinsic happenings to precipitate the making mfresurance claim. In cases where plaintiffs
recover on their insurance code and DTPA causastafn, defendants make misrepresentations,
the plaintiffs accept the insurance coverage, &ed discover to their peril that the insurance

coverage was not as promis&ee Royal Globe Ins. Co. v. Bar Consultants, B£7, S.W.2d

! The Court notes in passing that the Carmack Ammemd, which precludes all other

causes of action for carrier liability, does noteex] to transportation brokers. Many courts have
held that the Carmack Amendment does not appliai;ms brought against broke&ee Oliver
Prods. Co. v. Foreway Mgmt. Servs., Jido. 1:06-CV-26, 2006 U.S. Dist. LEXIS 32968, 2006
WL 2711515, *1 (W.D. Mich. May 24, 2006) (“Whilederal courts, including the Supreme
Court, have applied preemption to carrier caseaussthe Carmack Amendment intended
uniform liability in such cases, they have not &gbkhis doctrine to transportation brokers.”);
Delta Research Corp. v. EMS, Inblo. 04-60046, 2005 U.S. Dist. LEXIS 18353, 2006 W
2090890, *5 (E.D. Mich. Aug. 29, 2005Fhubb Group of Ins. Cos. v. H.A. Transp. Sys., Inc.
243 F. Supp. 2d 1064, 1068-69 (C.D. Cal. 2002)]tieTCarmack Amendment does not apply to
brokers.”);Transcorr Nat'l Logistics, LLC v. Chaler Cor2008 U.S. Dist. LEXIS 104472, 5-6
(S.D. Ind. Dec. 19, 2008) (Same).
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688 (Tex. 1979)State Farm Fire & Cas. Co. v. Gsp818 S.W.2d 908 (Tex. App.--Austin 1991,
no writ).

The main point of differentiation with the abosiged cases is that here Custom is
not an insurance carrier but rather an intermediaryet Custom’s acts were just as surely a
“substantial factor” because they acted on behaHuntington in selecting a carrier. As their
own recitation of facts compellingly reveals, thansportation broker bore the responsibility of
ensuring that the carrier had insurance to coversthipper's cargo. Custom cannot escape
liability by claiming it relied on Sybonney Exprésalleged misrepresentations regarding
coverage. It must look instead to its own causeadtion against Sybonney Express for
indemnification. Finding that the causation is lvar to recovery under the DTPA, the Court
denies summary judgment to Custom as to the DTR#ncI

b. Negligence and Negligent Misrepresentation

Huntington alleges that Custom breached its dutyuntington when it “failed to
confirm that the carrier selected by [Custom] wespprly and adequately insured.” See Doc. 1
at 9-10. Furthermore, Custom breached its dutynwhéentrusted the perfume to the carrier
when it possessed the knowledge that the carrierhad numerous licensing problems in the
past.” Id. A cause of action for negligence in Texas rezaithree elements. There
must be a legal duty owed by one person to anothdireach of that duty, and damages
proximately caused by the breacB. Houston, Inc. v. Loye2 S.W.3d 450, 454 (Tex. 2002).
There is scarce authority on what duty is owed lyaker to a shipperSeeChubb Group of
Ins. Cos. v. H.A. Transp. Sy243 F. Supp. 2d 1064, 1071 (C.D. Cal. 2002). @usirgues, that

it has no duty for the damage to the cargo whil&ransit,SeeDefendant’s Motion, Doc. 21 at

2 There is clearly no causal relationship betwéenlitensing problems and the theft of the cangor does

Plaintiff do anything to support a causal relatliips Any issues pertaining to licensing problemesdisregarded
by the Court as being wholly unrelated to Plaitgitfamages.
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15-16, but the case it cites for this propositidni., contemplates that a shipper may rely on a
broker to ensure insurance coverage for the shiparh hold him liable for failure to do so if
lack of coverage results in loss to the shipperA. Transp. Sys243 F. Supp. 2d at 1072.
Custom represented to Huntington that as part efahgoing business relationship between
them, Custom would assume the duty to ensure insaraoverage up to $250,000 because
Huntington had high-value shipmentSeeDoc. 26 Exh. A at 23-24. Custom also represerded t
Huntington and assumed the duty to Huntington tivide a reliable carrierSeeDoc. 26 Exh.

A at 80. Although as a broker Custom did not hewstody or control of this shipment at any
time, Custom bears a duty to prevent loss by enguhat the carrier had insurance and was a
reliable carrier.

The duty Custom owed Huntington was to act asasonable prudent person
would act under the same or similar circumstaneganding any reasonably foreseeable risk.
Colvin v. Red Steel Co682 S.W.2d 243, 245 (Tex. 1984). Custom took ynaweasures to
ensure that adequate insurance covered the shipbh&fate transit, including obtaining a
Certificate of Liability Insurance from Sybonney [igss, checking the FMCSA website and
contacting KBS Insurance directly. This makes tl@se question whether Custom exercised
such reasonable care that it could not have actgtigently despite the fact that coverage was
ultimately found not to exist. The stated reasocepted by both parties for denial of the claim
is that the specific tractor-trailer and its cangere not listed on the policy. It appears to the
Court that genuine issues of material fact remaitoavhether Custom should have checked that
the specific cargo was listed on the policy. Sadact question is better reserved for the jury

and summary judgment should not be granted ford@usin breach of duty.
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The components of proximate cause are causecirafal foreseeabilityDoe v.
Boys Clubs907 S.W.2d 472, 477 (Tex. 1995). From the fomegaliscussion it becomes clear
that the loss was not too attenuated a result frmack of insurance coverage and that this was
foreseeable. Having failed to demonstrate thatessgntial element of the claim of negligence
is lacking, the Court denies summary judgment tet@m.

The elements of a claim for negligent misrepresentare:

1) a representation made by the defendant in theseoof the defendant's
business, or in a transaction in which the defehdas a pecuniary interest;

2) the defendant supplied false information for thedance of others in their
business;

3) the defendant did not exercise reasonable qacerapetence in obtaining or
communicating the information; and

4) the plaintiff suffered pecuniary loss by justily relying upon the
representation.

Tull v. Chubb Group of Ins. Cgsl46 S.W.3d 689, 697 (Tex. App. Amarillo 2004).s ke
plaintiff was harmed not only by defendant’s fadluo exercise due care in selecting the carrier
but also in relying on defendant’s communicationaaerning the selection of the carrier, this
cause of action is closely allied with that of thegligence claim. The only novel arguments
Custom raises specific to the negligent misrepitasien claim are that 1) the representations
were non-actionable as promises of future condarad; 2) that Custom was unaware they were
false. These will be addressed in turn.
“[T]he sort of “false information” contemplated a negligent misrepresentation

case is a misstatement of existing fact, not a menof future conduct.”Allied Vista, Inc. v.
Holt, 987 S.W.2d 138, 141 (Tex. App. Houston 14th DiSX99). As can be seen froailied

Vista a promise to employ someone subsequently renaged is therefore non-actionable
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because it related to future condudd. Such is not the case here where Custom engaged
Huntington in an ongoing business relationship whdre implied representation at every
subsequent transaction was that the carrier woaNe Imsurance and be reliable. Thus, although
Custom did not represent to Huntington that Sybgriegpress had insurance and was reliable,
when Custom agreed to arrange for the shipmenthef gerfume it in effect made that
representation with regards to the carrier it getbc Although at the time Custom agreed to
ensure insurance coverage this was a promisefatute conduct, the actionable representation
at issue inheres in the transaction that actuadlyodcur between Huntington and Custom at the
time Custom acted as broker and arranged for SydyoBERpress to carry the perfume.

As discussed above fact issues remain as to ahé€tbhstom was negligent in
arranging for a carrier that was not insured fa gerfume shipment. There is no dispute,
however, that Custom’s error was innocent. Custainnadt intentionally deceive Huntington
into agreeing to have its cargo shipped by an wmetscarrier. This, however, is obviously no
defense to a negligent misrepresentation claimhasintfformation need only be negligently
conveyed. See, e.g.Milestone Properties v. Federated Metals Co@®67 S.W.2d 113, 119
(Tex. App. 1993). Having found no valid argumengaiast Huntington’s negligent
misrepresentation claim, the Court denies Cust@msmary judgment motion as to it.

C. Common Law Fraud.

The elements of fraud are: (1) that a materialeggntation was made,;

(2) the representation was false; (3) when theesstation was made, the speaker knew it was
false or made it recklessly without any knowledféhe truth and as a positive assertion; (4) the
speaker made the representation with the intentthigaother party should act upon it; (5) the

party acted in reliance on the representation; @)dhe party thereby suffered injuryin re
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FirstMerit Bank, N.A. 52 S.W.3d 749, 758 (Tex. 2001). The Court gr&ustom summary
judgment because it finds that Custom did not kilogvrepresentation was false nor made the
representation recklessly without any knowledgtheftruth and as a positive assertion.

Custom in good faith believed that Sybonney Esprehad insurance.
Furthermore, Custom took sufficient measures taenSybonney Express had insurance that it
cannot be said it acted recklessly with regardsheo truth of the matter. Thus, Huntington
cannot make out a claim of common law fraud agabusttom.

d. Negligent Entrustment.

Under Texas law, the elements for a negligentustihent claim are: (1)
entrustment of a vehicle by the owner; (2) to ahcensed, incompetent, or reckless driver; (3)
the owner knew, or should have known, the drives walicensed, incompetent or reckless; (4)
the driver was negligent on the occasion in quasand (5) such negligence proximately caused
injury. Schneider v. Esperanza Transmission,G@l4 S.W.2d 595, 596 (Tex. 1987). No
evidence has been presented on what role, if &eydtiver of the perfume shipment played in
causing injury to Huntington. The case concermsthieft of the shipment by an unknown third
party while the driver was at a rest stop. Huribnghas failed to establish how the driver’s
negligence contributed to the theft. Summary juegims appropriate for Custom on this claim.

e Breach of Fiduciary Duty

Fiduciary duty is an extraordinary duty which wilbt be lightly createdGillum
v. Republic Health Corp.778 S.W.2d 558, 567 (Tex.App.--Dallas 1989, na)wFiduciary
relationships arise from formal, technical relasbips such as attorney/client, or from informal,
social, moral, or personal relationships of conficee and trust which impose greater duties as a

matter of law Lovell v. Western National Life Insurance Ctb4 S.W.2d 298, 303 (Tex.App.--
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Amarillo 1988, writ denied). The record in this eashows that the transaction at issue was
nothing more than an arms-length contract betwagsinbsses. Huntington’s representative,
Larry Aptekar’s allegations that he had come tg egld place trust on Custo®eeDoc. 26 Exh.

A at 19, 20, and 25, are insufficient as a matfelaw to establish a relationship of trust and
confidence rising to the level of fiduciary obligat. The fact that one business person trusts
another and relies on a promise to perform a conttees not rise to the level of a confidential
relationship for purposes of establishing a fidociduty. Garrison Contrs. v. Liberty Mut. Ins.
Co, 927 S.W.2d 296, 301 (Tex. App. 1996). Subjectrust alone is not enough to transform
an arms-length dealing into a fiduciary relatiopskirim Truck & Tractor Company v. Navistar
International Transportation CorporatiQr823 S.W.2d 591, 595 (Tex. 1992). If the issuens

of no evidence, whether the fiduciary relationséxists is a question of lauCrim Truck 823
S.W.2d at 594. In this case, there was no evidsuffieient to establish a fiduciary relationship,
the Court grants summary judgment to Custom.

d. Breach of Contract.

Huntington alleges that “Plaintiff and Defendantuffom] had agreement by the
terms of which [Custom] would provide services taiftiff to hire an insured, reputable, quality
carrier for the transportation of a high value smgmt of perfume from Miami, Florida to
Houston, Texas.” Furthermore, “Defendant [Custdoirdached the agreement when it hired a
carrier that was not insured . . . .” The esséet@ments of a breach of contract action are: (1)
the existence of a valid contract; (2) performanceéendered performance by the plaintiff; (3)
breach of the contract by the defendant; and (#)adges sustained by the plaintiff as a result of
the breach. Valero Mktg. & Supply Co. v. Kalama Int'l, Ltd. biaCo, 51 S.W.3d 345, 351

(Tex. App. Houston 1st Dist. 2001). When the enadeis undisputed regarding a person's
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conduct under a contract, the court as a mattéavwefdetermines whether the conduct shows
performance or breach of a contract obligatioafarge Corp. v. Wolff, Inc977 S.wW.2d 181,
186 (Tex. App.--Austin 1998, pet. denied).

Custom raises two arguments in favor of strikimg cause of action for breach of
contract. First, that it exercised such “reasomaiare” in selecting a carrier that it was not in
breach. Second, that the lack of insurance wasristibstantial factor” in causing Plaintiff's
damages. Finding no merit to either of these asgus) the Court sustains the action.

Custom seeks to argue that it did not breachcthwract, which both parties
assume to exist, because it was not aware of antydad exercised reasonable care. Contract
law, however, does not measure the ‘fault’ of eifherty but looks only to whether performance
that was due was given. Assuming, as both pattdsere, that providing dnsuredcarrier was
a contractual obligation that Custom bore to Hugibn, then Custom may well have breached
that obligation when it turned out that the carde&l not have adequate insurance.

Custom also seeks to repeat the same argumeningeto causationi.e. that
because an unknown third party stole the shipn@mgtom cannot be held liable. As discussed
above this argument fails because the loss wasptable as far as Huntington is concerned by
the provision of insurance.

V. Conclusion.

Accordingly, it is hereby ORDERED that Custom’s Matfor Summary
Judgment is DENIED as to the DTPA claim; DENIEDtaghe Negligence claim; DENIED as
to the Negligent Misrepresentation claim; GRANTEDta Common Law Fraud; GRANTED as

to Negligent Entrustment; and DENIED as to Breac@antract.
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SIGNED at Houston, Texas, this 3rd day of Aug28e09.

-

WHﬁd*__—

MELINDA HARMON
UNITED STATES DISTRICT JUDGE
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