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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION

CHARLES RAY MASON, }
TDCJ-CID No. 1428894, }
Petitioner, }
V. } CIVIL ACTION H-08-1289
NATHANIEL QUARTERMAN., }
Respondent. }

OPINION ON DISMISSAL

Petitioner Charles Ray Mason, a state inmatdssieeleral habeas relief pursuant
to 28 U.S.C.§2254, from his conviction for aggred assault with a deadly weapon, enhanced
by two prior convictions. (Docket Entry No.1). $pendent has filed a motion for summary
judgment (Docket Entry No.12), to which petitiorers filed a response. (Docket Entry No.13).
After considering the pleadings and the entire mcthe Court will grant respondents summary
judgment motion and deny petitioner federal halvekesf.

|. BACKGROUND AND PROCEDURAL HISTORY

On June 1, 2006, petitioner was indicted on agehaf aggravated assault with a
deadly weapon, enhanced by two prior convictioksson v. State, N0.01-07-00424-CR, ClerKs
Record, page 7. On July 27, 2006, the judge in24@&th Criminal District Court of Harris
County, Texas granted motions for a psychiatriar@ration regarding sanity and competency
to stand trial. 1d., pages 16-17. On August 17, 2006, the psychdlogieo conducted a
competency evaluation, opined that petitioner wasrnpetent to stand triald., page 26. On
August 29, 2006, the state district court found thetitioner was incompetent to stand trial and

ordered petitioner be treated in a state mentgpitadsor not more than 120 daysd., page 28.
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In mid-February, 2007, a psychiatrist at the Ver@ampus of the North Texas State Hospital
opined that petitioner was competent to stand. tiil pages 29-33. On April 3, 2007, the state
district judge entered an order restoring petittermmpetency to stand triald., page 36. On
same day, petitioner entered a negotiated pleauilfygo aggravated assault with a deadly
weapon and a plea of true to two enhancement @grhagrid. at 39. After petitioner executed
the Waiver of Constitutional Rights, Agreement tip&ate, and Judicial Confession, and the
written Plea Admonishments, the state district gidgentenced petitioner in cause number
1060090 to thirty-five years confinement in the agxDepartment of Criminal Justice-
Correctional Institutions Divisionld., page 45-46.

The state district court did not certify petitesa right to appeal because his plea
was negotiatedld., page 47. On April 20, 2007, petitioner filegra-se motion to withdraw his
guilty plea on grounds that his plea was involuntduwe to his mental illness and recent release
from a mental hospital and no sanity or competen@luation was done before he entered the
plea. Id., pages 51-52. He also filed a motion to appoew rounsel and a notice of appeal.
Id., pages 54-58. The state district court did nt# on petitioners motions. On April 30, 2007,
petitioner filed another motion to appoint couraetl another motion to withdraw his plekl.,
pages 61-62, 64-65. Petitioner also filed anotiatice of appeal.ld., pages 68-69. The state
district court did not rule on petitioners motions

The First Court of Appeals for the State of Texismissed petitioners direct
appeal for want of jurisdiction because petitiomaived his right to appeal and by law, he was
not entitled to an appeal from his negotiated pl&&son v. Sate, N0.01-07-00424-CR, 2007
WL 1633215 (Tex. App—Hbouston [1st Dist.] 2007, pet.); Ex parte Mason, Application

No0.18,806-02, pages 121-21. Petitioner did nat @l petition for discretionary review.
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Petitioner filed a state habeas application on B 17, 2007, seeking relief on the following

grounds:

1. He was denied the effective assistance of couristeiah because his
trial counsel failed to:

a.

Acquire a mental health expert to determine if tpeter should
enter a plea of not guilty by reason of insanityd,a

Investigate and discover petitioners psychiatrgtdry; and,

Object to petitioner not receiving a psychiatricaenation for
sanity before the plea colloquy.

2. The state district court abused its discretion bgyihg his motion to
withdraw his guilty plea.

Ex parte Mason, Application No.18,806-02, pages 2-23. The sth#trict court, sitting as a

habeas court, recommended that relief be deniéd Kindings of Fact, Conclusions of Law and

Order. Id., pages 103-04. The Texas Court of Criminal Appeanied the application without

written order on March 19, 2008d. at cover.

In the pending action, petitioner seeks fedemdbdas relief on the following

grounds:

1. He was denied the effective assistance of counsehuse his trial
counsel:

a.

b.

Failed to pursue a sanity evaluation even afterwsa® ordered by
the state district judge to determine if petitiomeas sane at the
time he committed the offense; and,

Worked under a conflict of intereste., for the Stat€s interests, by
recruiting the assistance of a baliliff to badgetitipmer into
entering a negotiated plea, did not discuss amitysdefense with
petitioner but urged him to enter a guilty plead aelayed pre-trial
hearings until petitioner could be persuaded tereatguilty plea.



2. The state district court failed to rule on petigdspro-se motions,
thereby depriving petitioner of his right to apptedse issues and have
them reviewed by the federal courts.
(Docket Entry No.1).
Respondent moves for summary judgment on grotimalssome of petitioners
claims are unexhausted and procedurally barred,adednatively that petitioners claims are

without merit. (Docket Entry No.12).

II. STANDARD OF REVIEW

To be entitled to summary judgment, the pleadiags summary judgment
evidence must show that there is no genuine isstie any material fact and the moving party is
entitled to judgment as a matter of lawebFR. Civ. P. 56(c). The moving party bears the
burden of initially pointing out to the court thadis of the motion and identifying the portions of
the record demonstrating the absence of a gensse ifor trial. Duckett v. City of Cedar Park,
Tex., 950 F.2d 272, 276 (5th Cir. 1992). Thereaftee burden shifts to the nonmoving party to
show with ‘significant probative evidence€ that theexists a genuine issue of material fact”
Hamilton v. Seque Software, Inc., 232 F.3d 473, 477 (5th Cir. 2000) (quoti@gnkling v. Turner,

18 F.3d 1285, 1295 (5th Cir. 1994)). The Court rgegnt summary judgment on any ground
supported by the record, even if the ground is nacded by the movant.United States v.
Houston Pipeline Co., 37 F.3d 224, 227 (5th Cir. 1994).

The Antiterrorism and Effective Death Penalty ABREDPA), codified as
amended at 28 U.S.C. § 2254(d), “substantiallyrictst the scope of federal review of state
criminal court proceedings’ Montoya v. Johnson, 226 F.3d 399, 404 (5th Cir. 2000).

Specifically, the AEDPA has "‘modified a federal bab courts role in reviewing state prisoner



applications in order to prevent federal habe#sdis and to ensure that state-court convictions
are given effect to the extent possible underdhe Bell v. Cone, 535 U.S. 685, 693 (2002).

In the context of federal habeas proceedingsidichtion “on the merits'is a term
of art that refers to whether a courts dispositminthe case was substantive as opposed to
procedural.Green v. Johnson, 116 F.3d 1115, 1121 (5th Cir. 1997). Under Tdaas denial of
a habeas petition, as opposed to a dismissal, stgytat the state courts adjudication of claims
asserted by the habeas petition was on the me3gs Salazar v. Dretke, 419 F.3d 384, 398-99
(5th Cir. 2005). Denial by the Texas Court of Arnad Appeals of a state habeas application
without written order is an “adjudication on thentgwithin the meaning of the federal habeas
statute, where a procedural ground for denyingai@ication does not appear in the state habeas
record. See Thompson v. Johnson, 7 F.Supp.2d 848, 870 (S.D. Tex. 1998).

Where a petitioners claim has been adjudicatedhe merits, section 2254(d)
holds that this Court shall not grant relief unldss state courts adjudication:

(2) resulted in a decision that was contrary tojneolved an unreasonable
application of, clearly established Federal law, determined by the

Supreme Court of the United States; or

(2) resulted in a decision that was based on aeasonable determination of
the facts in light of the evidence presented inStete court proceeding.

28 U.S.C.8§2254(d)(1), (2Williams v. Taylor, 529 U.S. 362, 411-13 (200@}ill v. Johnson,
210 F.3d 481, 485 (5th Cir. 2000). Courts aredwiew pure questions of law and mixed
guestions of law and fact under subsection (dgh)l pure questions of fact under subsection
(d)(2). Martinv. Cain, 246 F.3d 471, 475 (5th Cir. 2001).

“The standard is one of objective reasonablénddentoya, 226 F.3d at 403-04

(quotingWilliams, 529 U.S. at 412-13 (OConnor, J., concurring)nder this standard, a federal



courts review is restricted to the reasonablerddbe state courts‘ultimate decision, not every
jot of its reasoning’Santellan v. Cockrell, 271 F.3d 190, 193 (5th Cir. 2001) (citi@yuz v.
Miller, 255 F.3d 77, 86 (2nd Cir. 2001) (noting that ewdrere a state court makes a mistake in
its analysis, ‘we are determining the reasonabkewéshe state courts‘decision, . . . not gragin
their papers)).

A decision is contrary to clearly establishedefied law‘if the state court arrives at
a conclusion opposite to that reached by [the Sner€ourt] on a question of law or if the state
court decides a case differently than [the] Coad bn a set of materially indistinguishable facts”
Williams, 529 U.S. at 413. A decision is an unreasonghpdication of federal law‘if the state
court identifies the correct governing legal prpiei . . but unreasonably applies that principle to
the facts of the prisoners caséd. To be unreasonable, the state decision must lve than
merely incorrect. Gardner v. Johnson, 247 F.3d 551, 560 (5th Cir. 2001). A reversahdd
required unless ‘the state court decision apphescorrect legal rule to a given set of facts in a
manner that is so patently incorrect as to beaswoaable’ld. Factual findings made by the state
court in deciding a petitioners claims are presdngerrect, unless the petitioner rebuts those
findings with*“clear and convincing evidence” B85.C.82254(e)(1)&mith v. Cockrell, 311 F.3d
661, 668 (5th Cir. 2002)brogated on other grounds by Tennard v. Dretke, 542 U.S. 274
(2004).

Under the AEDPA, the petitioner retains the buartte prove that he is entitled to
habeas corpus reliefWilliams, 529 U.S. 362. While Rule 56 of the Federal Rubsggarding
summary judgment applies generally ‘with equal éom the context of habeas corpus cases;
Clark v. Johnson, 202 F.3d 760, 764 (5th Cir. 2000), it appliesyanl the extent that it does not

conflict with the habeas rulesSmith, 311 F.3d at 668 (citing Rule 11 of the Rules Govg

6



Section 554 Cases in District Courts). Theref@@gtion 2254 (e)(1), which mandates that
findings of fact made by a state court are presuoterect, overrides the ordinary rule that, in a
summary judgment proceeding, all disputed factstrhasconstrued in the light most favorable
to the non-moving partyld. Unless the petitioner can‘rebut[] the presumptb correctness by
clear and convincing evidencé’ as to the state tsdurdings of fact, those findings must be
accepted as correctd.

A. Barred Claims

Respondent contends that petitioners claimségending petition that his trial
counsel operated under conflict of interest withpext to his representation of petitioner in pre-
trial proceedings are un-exhausted and proceduralised. (Docket Entry No.12).

Under 28 U.S.C. § 2254, a petitioner ‘must exhalisavailable state remedies
before he may obtain federal habeas corpus reSerfies v. Hargett, 61 F.3d 410, 414 (5th Cir.
1995). The doctrine of exhaustion, codified as rasee at 28 U.S.C. § 2254(b)(1) and (c),
reflects a policy of federal/state comityColeman v. Thompson, 501 U.S. 722 (1991). Those
statutes provide in pertinent part as follows:

(b)(1) An application for a writ of habeas corpush®half of a person in

custody pursuant to the judgment of a State cdall ot be granted

unless it appears that —

(A)the applicant has exhausted the remedies dlaila the courts of
the State; or

(B)(i) there is an absence of available State ctine process; or

(i) circumstances exist that render such @sscineffective to
protect the rights of the applicant.

* % % *



(c) An applicant shall not be deemed to have exlkduthe remedies

available in the courts of the State, within theanmirg of this section,

if he has the right under the law of the Stateaisa, by any available

procedure, the question presented.
28 U.S.C.82254 (b)—(c). Under this framewa@khaustion means that the petitioner must have
presented all of his habeas corpus claims fairltheostates highest court before he may bring
them to federal court.See Castille v. Peoples, 489 U.S. 346 (1989Fisher v. Sate, 169 F.3d
295, 302 (5th Cir. 1999). A claim is exhausted wiachabeas petitioner provides the highest
state court with a fair opportunity to pass uptre claim, which in turn requires that the
applicant ‘present his claims before the statetsaura procedurally proper manner according to
the rules of the state courtdercadel v. Cain, 179 F.3d 271, 275 (5th Cir. 1999) (quoting
Dupuy v. Butler, 837 F.2d 699, 702 (5th Cir. 1988)). The substasfca federal claim is deemed
fairly presented’in state court for purposes loé £xhaustion doctrine only if the petitioner relie
upon identical facts and legal theories in bothha&f state court proceeding and the action for
federal habeas reliefPicard v. Connor, 404 U.S. 270, 275-75 (197 M¥lder v. Cockrell, 274
F.3d 255, 259 (5th Cir. 2001).

Petitioner complained in his state habeas apgmitdhat his trial counsel did not
investigate an insanity defense by attempting soalier petitioners history of mental illness and
employing a mental health expert to determine fitipeer was insane at the time of the offense;
he also complained that his trial counsel did nbfect that petitioner had not received a
psychiatric examination regarding sanity issuesotgetthe plea hearing.Ex parte Mason,

Application No0.18,806-02, pages 2-23. Plaintifhiohed by these deficiencies, his guilty plea

was unknowing and involuntaryd., page 20.



Like his state habeas application, petitioner giamed in the pending petition
that his trial counsel rendered constitutionallgffactive assistance of counsel by failing to
pursue a sanity evaluation after one was orderetitioner, however, did not complain in his
state application, as he does in the pending fédet#ion, that his trial counsel operated under a
conflict of interestj.e., his trial counsel coerced him or employed a Waitfcoerce him into
entering a negotiated plea or delayed pre-triakihga until petitioner could be persuaded to
enter such a plea. Petitioner contends in hisorespto the motion for summary judgment that
he did not intend to raise a new claim by his atem that his trial counsel was operating under
a conflict of interest; he claims that such languags an attempt to explain why trial counsel
repeatedly insisted that petitioner enter a gualga and why trial counsel ignored the order for a
sanity evaluation. I¢., page 3). Petitioner concedes that his attorméyat conspire with the
bailiff to coerce him to enter a guilty plea. (et Entry No.13, page 4).

The pleadings and the record show that petitichérnot present to the state
habeas court claims that his trial counsel rendemustitutionally ineffective assistance by
operating under a conflict of interest by failirgdiscuss with petitioner an insanity defense, by
urging him to enter a guilty plea, by delaying e} proceedings, or by recruiting a bailiff to
coerce a guilty plea. Therefore, petitioner did aghaust such claims in state court before
bringing them in the pending federal petition.

Ordinarily, a federal habeas petition that comaiunexhausted claims is
dismissed, allowing the petitioner to return to #t@te forum to present his unexhausted claims.
Rose v. Lundy, 455 U.S. 509 (1982). Respondent, however, cdstench a result in this case
would be futile because petitioners unexhaustad would be procedurally barred as an abuse

of the writ under Texas law. (Docket Entry No.12).
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On habeas review, a federal court may not congid&ate inmates claim if the
state court based its rejection of that claim omaependent and adequate state grodrtin
v. Maxey, 98 F.3d 844, 847 (5th Cir. 1996). A procedurat for federal habeas review also
occurs if the court, to which a petitioner mustsam@ his claims to satisfy the exhaustion
requirement, would now find the unexhausted clgamaeedurally barredColeman, 501 U.S. at
735n.1.

Texas prohibits successive writs challenging Hagne conviction except in
narrow circumstances. EX. CoDe CRIM. PROC. ANN. art. 11.07,84(a) (Vernon 2005). The Texas
Court of Criminal Appeals will not consider the m®ror grant relief on a subsequent habeas
application unless the application contains swghtispecific facts establishing the following:

(1) the current claims and issues have not beencanltl not have been
presented previously in an original application ior a previously
considered application because the factual or lbgais for the claim
was unavailable on the date the applicant filedpitexious application;
or

(2) by a preponderance of the evidence, but folokaton of the United

States Constitution no rational juror could havani the applicant

guilty beyond a reasonable doubt.
Id. The Texas Court of Criminal Appeals applies isise of the writ doctrine regularly and
strictly. Fearancev. Scott, 56 F.3d 633, 642 (5th Cir. 1995) (per curiam).

Petitioners federal habeas petition does notainrspecific facts to establish the
‘tonflict-of-interest claims in the pending habeastion could not have been raised in his state
habeas petition or that he is innocent. Therefoe&tioners unexhausted claims do not fit within

the exceptions to the successive writ statute amadvbe procedurally defaulted in state court.

Coleman, 501 U.S. at 735 n.1. Such a bar precludes tbigtGrom reviewing petitioners claims
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absent a showing of cause for the default and bBptegudice attributable to the defaulkd. at
750.

Petitioner has been given notice through respaisdenotion for summary
judgment that the Court would consider a dismisgfatlaims under the procedural default
doctrine and has been given an opportunity to regpath any argument he may have opposing
dismissal in a response to the motion for summasginent. See Magouirk v. Phillips, 144 F.3d
348, 359 (5th Cir. 1998). Petitioner, however|sfab address the default, the cause of the
default, or prejudice resulting from the default his response to the motion for summary
judgment. (Docket Entry No.13). Accordingly, tBeurt will dismiss as procedurally barred
petitioners conflict-of-interest claim that higalr counsel was ineffective because he recruited a
bailiff to badger petitioner into entering a negted plea, did not discuss the insanity defense
but urged petitioner to enter a guilty plea, anthgled pre-trial hearings until petitioner entered
such plea.

B. Involuntary Plea

Alternatively, respondent contends that to thiemixthat petitioner has exhausted
his involuntary plea claim, petitioner, neverthslelas failed to show that his guilty plea was
involuntary. (Docket Entry No.12).

To be valid, a guilty plea must be voluntary,okving and intelligent. United
Sates v. Washington, 480 F.3d 309, 315 (5th Cir. 2007). The testdetermining a guilty pleds
validity is ‘whether the plea represents a voluptand intelligent choice among the alternative
courses of action open to the defendaNttth Carolina v. Alford, 400 U.S. 25, 31 (1970). A
court assessing the validity of a plea must lodiltof the relevant circumstances surrounding it

and consider such factors as whether there is metdef factual guilt’Matthew v. Johnson, 201
11



F.3d 353, 364-65 (5th Cir. 2000). The defendanstnalso have notice of the charges against
him, understand the constitutional protections that has waived, and have advice from
competent counselWashington, 480 F.3d at 315 (citation omitted). Furthermane, defendant
must be competent, and the plea must™ot be theugt of ‘actual or threatened physical harm,
or ... mental coercion overbearing the will of tthefendant or of state-induced emotions so
intense that the defendant was rendered unablesighwationally his options with the help of
counsel”’Matthew, 201 F.3d at 365 (quotingrady v. United Sates, 397 U.S. 742, 750 (1962)).
The trial court must inform the defendant of thesequences of his plea, but'the defendant need
only understand the direct consequences of the pleaneed not be made aware of every
consequence that, absent a plea of guilty, woultl atberwise occur’ United Sates v.
Hernandez, 234 F.3d 252, 255 (5th Cir. 2000) (per curiam).

Petitioner does not claim that he did not receaa notice of the true nature of
the charge against him, that he did not understaedcharge against him or constitutional
protections that he waived, or that he was indwrecberced by the State in any way to enter a
guilty plea. Petitioner contends that he entergplily plea because his trial counsel coerced
him to enter such plea. (Docket Entries No.1, §p.1

A guilty plea“and the ensuing conviction encosges all of the factual and legal
elements necessary to sustain a binding, finalmedg of guilt and a lawful sentencéJnited
Sates v. Broce, 488 U.S. 563, 569 (1989). A plea of guilty amiuto more than a mere
confession; it is instead ‘an admission that [teéddant] committed the crime charged against
him” 1d. at 570. A voluntary guilty plea waives all namigdictional defects in the proceedings

below except claims of ineffective assistance afnsel relating to the voluntariness of the plea.
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United Sates v. Glinsey, 209 F.3d 386, 392 (5th Cir. 200@nith v. Estelle, 711 F.2d 677, 682
(5th Cir. 1983).

When a criminal defendant has solemnly admittedpen court that he is

in fact guilty of the offense with which he is cbad, he may not

thereafter raise independent claims relating to teprivation of

constitutional rights that occurred prior to thergrof the guilty plea. He

may only attack the voluntary and intelligent cluéea of the guilty plea

by showing that the advice he received from coumse not within the

standards set forth iMcMann v. Richardson, 397 U.S. 759, 770-71

(2970)].
Tollett v. Henderson, 411 U.S. 258, 267 (1973¢e also U.S. v. Cothran, 302 F.3d 279, 285-86
(5th Cir. 2002) (holding‘{a] plea of guilty admitdl the elements of a formal criminal charge and
waives all non-jurisdictional defects in the pradiegs leading to convictior).

A quilty plea is “open to attack on the grounditticounsel did not provide the
defendant with reasonably competent advic€lyler v. Sullivan, 446 U.S. 335, 344 (1980)
(quotingMcMann v. Richardson, 397 U.S. 759, 770-71 (1970)). “Counsel is neestedhat the
accused may know precisely what he is doing, sbhbas fully aware of the prospect of going
to jail or prison, and so that he is treated faljythe prosecutionArgersinger v. Hamlin, 407
U.S. 25, 34 (1972). Counsels advice to a defenttaaccept a proposed plea agreement, in light
of the facts and circumstances of the case, is albymonsidered to be a strategic choice that
rests within counsels professional judgmeisee Black v. Collins, 962 F.2d 394, 401 (5th Cir.
1992).

To establish a claim that trial counsels defextassistance rendered a plea

involuntary, the petitioner must show that coussedpresentation fell below an objective

standard of reasonableness and a reasonable gitybekists that, ‘but for counsels errors, he

13



would not have pleaded guilty and would have iesisin going to trial'Hill v. Lockhart, 474
U.S. 52, 59 (1985).

Petitioners allegation that his attorney coerb@u into pleading guilty rests on
his contention that counsel did not request a gawaluation, although one was ordered by the
court. (Docket Entry No.1). Petitioner claims tine pending application that instead of
preparing an insanity defense by investigatingtipeirs mental health issues and history, his
trial counsel discussed nothing with petitionercept for the negotiated plea, and delayed
hearings to persuade him to enter such plea.

The record, however, belies petitioners complaindeficient performance by his
trial attorney. Petitioner executed a judicial f@ssion and written admonishments, wherein he
indicated that he understood the nature of the gdsarthe punishment range and the
consequences of his pleason v. Sate, N0.01-07-00424-CR, Clerks Record, pages 39#44.
initialed a paragraph in the admonishments thawvag mentally competent, that he understood
the nature of the charges against him, and thaplees was freely, knowingly, and voluntarily
entered. |d. page 43. Petitioner further acknowledged in thigtem admonishments that trial
counsel provided fully effective and competent esentation and that he was ‘“totally satisfied
with counsels representatiorid. Such attestation carries a strong presumptiovedfy. See
Blackledge v. Allison, 431 U.S. 63, 74 (1977).

Petitioners trial counsel Randy Martin attestey affidavit in state habeas

proceedings that he met with petitioner twice aftetitioner returned to the Harris County Jail

! Although petitioner alleges in the pending petitiiat his trial counsel enlisted the assistancéhefbailiff to
coerce a plea, he denies that he raised such dlega his response to the motion for summary judgt. (Docket
Entries No.1, No.13). For this reason, the Cowgsdnot consider such allegation in its analysipaiftioner’'s
involuntary plea claim.
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from the state mental hospitaEx parte Mason, Application No0.18,806-02, page 73. Martin
attested that on April 2, 2007, he and the Assiszstrict Attorney met with petitioner and
decided to set the case for trial and signed at riesea trial date of May 21, 2007ld.
Thereafter, Martin left the courtroomid. Martin indicated that the bailiff later calledvhiback

to the court, where petitioner informed Martin thatwanted to enter a guilty plea and accept the
States plea bargah.d., pages 73-74.

Attorney Martin also attested that he investidatee case by reading the States
file and by talking to petitioner, who was abledigcuss the caseEx parte Mason, Application
No0.18,806-02, page 74. Martin felt that petitiongas mentally competent and that he
understood the court proceedings; therefore, he rsmaweed or benefit from another mental
health expert other than those already involvetthéncase.ld. Martin further attested that, after
reading the file and discussing the case with ipegtr, he saw no reason or basis to pursue an
insanity defense and there was no indication tleitipner was insane at the time of the
aggravated assaultd.

Petitioner presents no evidence that but for g@insels actions, he would not
have entered a guilty plea, and no evidence thatdsnot guilty of the aggravated assault by

reason of insanity.

2 The state court record shows that petitioner ampeavith Martin in court on April 3, 2007, and wésund

competent to stand trial; the state court recosd ahows that his trial was reset on May 21, 20@@&son v. Sate,

No0.01-07-00424-CR, Clerk’s Record, pages 36, 7Be State court record further shows that a disgowster was
signed by the state district judge on the same tdypages 37-38.

3 petitioner states in his Memorandum attached saphtition that he refused to take a plea deal pril &, 2007,
when asked by his attorney regarding the same ttaatda hearing was held to determine if he was &em to
stand trial. (Docket Entry No.1-2, page 5). Tnas reset to May 21, 2007.1d(. Petitioner was taken to a
holding cell by a bailiff, who told petitioner take the negotiated plea because if plaintiff werttial, he could be
given a life sentence due to a prior murder coiosict (d.). Plaintiff claims the bailiff pressured him émter the
plea and petitioner eventually relentedid.). The bailiff told petitioner that his trial cosel had left already but that
he would call him back. Less than one minute Jaietitioner’s trial counsel and the prosecutoresgwpd at his cell
with papers to sign.ld.).
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The state district court, sitting as a habeastcdound Martins affidavit to be
credible and that his representation was suffictenprotect petitioners right to reasonably
effective assistance of counseld. at 103. The state district court also found thetitioner
failed to show that his guilty plea was involuntaanlawfully induced, or made without an
understanding of the charge against him. The TeRasrt of Criminal Appeals denied
petitioners state habeas application without wntorder.ld. at cover.

Petitioner presents no credible evidence to @reec this finding or the
presumption that his trial counsel rendered reddgretfective legal assistance. Based on this
record, the Court finds that petitioner has faitedshow his entitlement to relief under the
AEDPA standard with respect to his claim of an iowtary plea and his trial counsels
representation. To the extent that petitioner damp that his trial counsel was constitutionally
ineffective aside from petitioners involuntary plelaim,i.e., counsel failed to pursue an insanity
evaluation® the Court finds that petitioner has waived suainelby his plea See Glinsey, 209
F.3d at 392.

C. Trial Error

Petitioner complains that the state district teured by failing to rule on higro-
se motions to appoint new counsel, to withdraw hisapland to appeal his conviction. (Docket
Entry No.1). Respondent correctly notes that joeters waived his claim that the state district

court failed to rule on his pre-trial motions fogvin counsel by his pleaSee Broce, 488 U.S. at

% petitioner claims that at his first hearing on Medy 2006, he told trial counsel that he suffer@infimany mental
problems and did not remember doing the crime otlihe was charged. (Docket Entry No.1-2, page B)e

psychologist who first examined petitioner for catgncy provisionally diagnosed him with two menteorders

but also noted that petitioner may be exaggerdtingsymptoms to some extent and “thus he shoutd lasruled

out for malingering.” Mason v. Sate, No.01-07-00424-CR, Clerk’'s Record, page 26. p#gchologist concluded
that although petitioner may be exaggerating himmpms, petitioner appeared to suffer from “sigraifit

psychiatric problems,” which needed to be addreskdd
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573-74. The Court notes that petitioner faile@xbdaust his claim that the state district court did
not rule favorably on his notice of appeal in stedeirt. Petitioner did not file a petition for
discretionary review from the dismissal of his agpfer want of jurisdiction and did not raise
the issue in his state habeas applicatidBx parte Mason, Application No.18,806-02, pages 8,
21-22. Moreover, petitioner states nothing in gnesent petition to show that waiver of his
appeal was invalid.See U.S v. Melancon, 972 F.2d 566, 567 (5th Cir. 1992) (defendant may
validly waive right to appeal). Accordingly, p&tiber fails to show that he is entitled to federal
habeas relief on these claims.

Respondent further contends that petitionersionstto withdraw his plea were
correctly denied by operation of law as motions riew trial pursuant to Rule 21.8(c) of the
Texas Rules of Appellate Proceduréd. )

Under Texas law, a defendant may withdraw histygplea for any reason as a
matter of right until judgment has been pronounaethe case has been taken under advisement.
Jackson v. State, 590 S.W.2d 514, 515 (Tex. Crim. App. 1979). Huere when a defendant
decides to withdraw his guilty plea after the tpatige takes the case under advisement or
pronounces judgment, the withdrawal of such pleaithin the sound discretion of the trial
court. Labib v. Sate, 239 S.W.3d 322, 331 (Tex. App—Houston [1st DBDO7, no pet.). A plea
of guilty is not final until judgment is enteredy a guilty plea proceeding, judgment is entered
after or simultaneous to the imposition of punishtndBowie v. Sate, 135 S.W.3d 55, 64 (Tex.

Crim. App. 2004). Because petitioners sentencg b@en pronounced and judgment entered

® The state habeas court found that because petititailed to appeal his habeas claim of trial erfe was
procedurally barred from raising the claim in habbas applicationEx parte Mason, Application No. 18,806-02,
page 104. The Texas Court of Criminal Appeals eétie application without written order.
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when he filed the motions to withdraw his pleag thatter whether to grant such motion was
within the sound discretion of the state distrmti¢. See Labib, 239 S.W.3d at 331.

Under state law, a motion to withdraw a pleawfty is the functional equivalent
to a motion for new trial.ld. at 330;Sate v. Evans, 843 S.W.2d 576, 578 (Tex. Crim. App.
1992) (stating ‘motion to reconsider a plea . howdd more aptly have been called a motion for
new trial). Under Rule 21.8 of the Texas RulesApipellate Procedure, a motion for new trial
not timely ruled on by written order is deemed deniwithin seventy-five days after the
imposition of sentence in open courteXTR. ApP. PROC. 21.8;see e.g., Freeman v. Sate, No.
09-96-000257-CR, 1997 WL 465272 (Tex. App—Beaumd®97, no pet.) (unpublished per
curiam) (permitting motion to withdraw plea to beearuled by operation of law).

Petitioner points to no Supreme Court precedeldifg that there is an absolute
right to withdraw a guilty plea once it has beenegpted. The Fifth Circuit has recognized that
there is no such rightSee Glinsey, 209 F.3d at 397. Before sentencing, the cousyt peamit the
withdrawal of a plea if the defendants shows amyafiad just reasonld. citing F=D. R. CRIM. P.
32(e). After sentencing, a defendant seeking tthdv@aw a plea of guilty must show ‘a
fundamental defect which inherently results in enplete miscarriage of justice or‘an omission
inconsistent with the demands of fair proceduldriited Sates v. Hoskins, 910 F.2d 309, 311
(5th Cir. 1990) (quotingdill v. United States, 368 U.S. 424, 428 (1962)). The decision to permi
withdrawal of a plea of guilty is discretionarysee United Sates v. Grant, 117 F.3d 788, 789
(5th Cir. 1997).

The stringent test to withdraw a guilty plea afsentencing is not met here.
Petitioner twice moved to withdraw his guilty plea grounds that the state district court had not

considered the evidence of the case and that && s not an intelligent and voluntary plea
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because petitioner had just been released fromai® shental hospital and no sanity or
competency evaluation was done before he entesegléa. Mason v. Sate, N0.01-07-00424-
CR, ClerKks Record, pages 51-52, 61-62. The redwsdiever, shows that the state district court
restored his competency to stand trial based orcahgetency evaluation by a psychiatrist on
the same day that petitioner entered his pleaetber, the state district court could have
reasonably concluded that petitioner was compdteenter a plea on that date. Moreover, as
previously discussed, petitioner has not demorestritat his guilty plea was involuntarily made
or that he was actually prejudiced by the allegedictent performance of his counsel.
Furthermore, he has not presented evidence ohhmence. It follows that petitioner has not
shown that the state district court erred by refggp allow him to withdraw his guilty plea or
that the denial of his state habeas applicatiothbyTexas Court of Criminal Appeals violated
the AEDPA standard. Accordingly, respondent istketto summary judgment.

lll. CERTIFICATE OF APPEALABILITY

A certificate of appealability from a habeas amproceeding will not issue
unless the petitioner makes “a substantial shovahghe denial of a constitutional right’ 28
U.S.C.§2253(c)(2). This standard‘includes simgthat reasonable jurists could debate whether
(or, for that matter, agree that) the petition stichave been resolved in a different manner or
that the issues presented were adequate to deseceeragement to proceed furtheflack v.
McDaniel, 529 U.S. 473, 484 (2000) (internal quotations antdtions omitted). Stated
differently, the petitioner‘must demonstrate thedisonable jurists would find the district courts
assessment of the constitutional claims debatabilerong” 1d.; Beazley v. Johnson, 242 F.3d
248, 263 (5th Cir. 2001). On the other hand, wHenial of relief is based on procedural

grounds, the petitioner must not only show thatfs of reason would find it debatable whether
19



the petition states a valid claim of the deniabhofonstitutional right; but also that they ‘would
find it debatable whether the district court wagect in its procedural rulingBeazey, 242 F.3d
at 263 (quotingHack, 529 U.S. at 484)xee also Hernandez v. Johnson, 213 F.3d 243, 248 (5th
Cir. 2000). A district court may deny a certifieadf appealabilitysua sponte, without requiring
further briefing or argumentAlexander v. Johnson, 211 F.3d 895, 898 (5th Cir. 2000). The
Court has determined that petitioner has not madebstantial showing of the denial of a
constitutional right. Therefore, a certificateagipealability from this decision will not issue.

V. CONCLUSION

Finding no unreasonable application of clearlyaleisshed federal law in the

record, the Court ORDERS the following:

1. Respondents Motion for Summary Judgment (Do&kdty No.12)
is GRANTED.

2. Petitioners petition for federal habeas reiseDENIED.
3. A certificate of appealability is DENIED.

4. This habeas action is DISMISSED with prejudice.
5. All pending motions are DENIED as moot.

The Clerk will provide a copy to the patrties.

SIGNED at Houston, Texas, this 20th day of JuBQ2

-

W-f—/ﬁd.’._‘

MELINDA HARMON
UNITED STATES DISTRICT JUDGE
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