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led. Nerv: tests for somato-sensc ry responses mide i1 Jai
al in places tested (Exh. 1F-12); a1 d Dr. Newmark nevir rej
ze to this (3ee e.g. Exh. 7F-2, 3). [ - Newmark never re ‘ers |
f her fatiz1 e, even for an exercise t« st of the type farailic: fro
\g, and h= 1 ever refers her for any k 1esiology examinatirn. £
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py evaluation.

lewmark epressly relies on claima it’s fatigue as th: basis fo
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; the questi ons of the claimant’s cre¢ libility.

slaimant hi s a medically determin: sle impairmerit reascmabl
1e at somie level: her multiple sclerc sis. Dr. Newmark’s evid
is no dis: greement, is that fatigi e is a major early :ymy
ysis, wh:cli can cause poor reactic 1 times, decreased ¢ogni
ased coricentration (Exh. 1F-3).

he medical evidence does not supg ort the claimant’s reports
she reports. As Dr. Oguejiofor n« ted, the medica eviilenc
ng did not show muscle weakness 1aving been observe. on
the later produced medical eviden :e does not show ni:scle
extent. /s already noted, at the consultative examiratio
ted the claimant has decreased r uscle strength, to i-/5
:mber 200¢, Dr. Newmark reports t at the claimant’s stringtk
1 her upper extremity, but reports al her other extrem itics sho
. I consider these deficits not sign ficant, and note the ncre
of the claimant’s extremities.

n asked o report her daily activitie :, the claimant leit e qu
for signing; and dating it (Exh. 3E) Her testimony as 1o dail
oes not do much — she wakes early, sends her children to sche
ing and grooming and eating breal fast; empties the: dishwas
iing and the: laundry, so she doesn’t; et overwhelmed; me'vdo:
e house, ard does the grocery shop ing herself; naps for anh
loes not, stie is exhausted the next ¢ ay; helps her childrer wit
they bathe and get put to bed in the « vening; and has difficulty
-eports thal if she gets off schedule she gets frustraied. und b
.. She reads magazines and watche s television, but has diffi
loes not =y.ercise, but reports havin 3 lost 40 Ibs. in the last 2
to school zvents. She describes hi r days and weeks as sein
;, with one week per month pretty b. d, when getting up is hard
se, is reflec ted in the medical record , and she does not renorth
pport or mutual help group. (Tr. 2 '-24).

scting Dr. Newmark’s medical opi! ion, the ALJ heavily relit
> same s)ynptom as muscle weakne s, and that the tests r2vea
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physical fztigue can be two separat : symptoms:
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they were
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She also 1t
these sy
Q.
al
€1
A.

to
ne

Q.

A.

1cluding fitigue, weakness, and dif iculty remembering. (Tr
rue coulid nccur with minimal exe tion, even “less thar. twe
so recorde| that while these sympt ms wax and wane ii: sev
sh to interfire with attention and c« ncentration and resu t in
ability to «eal with work stress. Tr. 182). While Dr Ne
ded for a r¢sidual functional capacit 7 test (which may herve she
lisability), he noted that the patient’ : impairments could I zad |
tely to rest It in Robinson being ab; ent from work thres ime
nson testified as follows regarding: ubjective symptoms n he
low tell zn:: what’s going on with y ur MS.

Ay primary symptom is fatigue.

dkay. Ard do you experience the f tigue on a daily basi s or-
7es. (Tr. 211-12).

ope with tliis fatigue, Robinson rev zaled that she nups claily
ealed that he symptoms are worse ing with time. (Tr. 114)
oms had bi:en taking a toll on her ¢ reer.

dkay. And what kind of problems  -ere you having whein yon
ybation (/flicer, what type of probli ms were you having ther;
that causec| you to retire?

Toward th: end, I was not meetin; deadlires. I was not ce
s. Iwas fcrgetting to sign in and o1 t. Ibegan the — to gt wr
r been wrilten up before. It was a_ >b I thought I could o -

Jm-hum.

- with ease: and it has got to a point in fact, in *03, I starl>d tc
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A.
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yo
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stive actior. That was before I was diagnosed.

h, okay.

nd I knew [ was having trouble anc I didn’t know vhy [ was

m-hum.

» I was having trouble meeting dead nes, completing my traini
>llowing C ourt policies, and the —

7hat kind ¢ f problems have you hac with your concentra ion |
it’s almost the same as work. Iwou djust forget. I'm forgetfi
| there’s a ouple of cases where I, ouknow I'm driving, I ki
el am.

Jm-hum.

And that’s happened a, like 1 aid, a couple of wccas
entrating ?

)r you —
“ou knovy, just being generally tire .

dkay. Are you — during the day, do you spend part of th: tir
ng magazines, reading books, anyt iing like that?

7es, Sir.

Yo you have any difficulty keeping 1p with what’s goiny on,
e news that you’re watching or, or reading the book, ke zpin
r line, anything like that?

find tha:’s — I used to do a lot of re «ding, but I can’t do that1
I— to kind of do my reading, I’d re: 1 magazines so 1 kncw the

g to be finished in a, you know, re isonable period of tirae.

Yo you fird yourself ever having to g » back and re-read chipter
-place and or lost what was going « n?

Yes. (Tr.Z14-16).
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Rol 1son alsc ri:vealed that her exhaustic n gotinthe way ofdoingr uii-householdct ¢

Q. fow you inficated you are able to d » the dishes and, and sho; wliat about the
law lry, vacuuming, sweeping, moppin , things like tha!?

A. irytodojusta little every day, you! now, so Iwon’t be rially irdinzd with it,
you NOW.

Q. m-hum.

A. o,Ijust dc maybe a load.

Q. )kay.

A. nd let that be it and —

(. ame thing with the house clean, ke :ping it clean?

A. ‘eah. Tjust, the only thingIdoisto{ ytokeep things froribeir ovi rvhelming.
(Tt 218).

Ro nson also “estified that her napping was corpulsory and lim g

Q. )kay, and are you — have you ever ; one without a day or beer 1bl: to go a day
wil out having to take a nap?

A. Vo.

Q). \nd generally, how long do you na; for during the day?
A. t’s probebly an hour.

Q). "hat one nap?

A. Jm-hum. I have to nap every day. 1 Tdon’tit’s, it’s anoherd "o trying to get
ov  not takiag a nap on the day before

Q. )Dkay let’s say you, you skip a day w thout anap. Whatk:ado  r1o: lems do you
ha :, that nigh! or the next day?

A. [he next di.y I’'m just exhausted.

Q. Jkay.
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"hat about your mental comprehen:

guess I feel more frustrated or, you
to do and 1 feel like I’'m just really «
day is just going to be, and it will

kay. Ar: some days or weeks betts
to have more energy for a short pe
y across tk 2, the board?

’s pretty, il stays pretty much the s:
h, it’s just bad. It’s just not, it’s, it

nson left her “daily activity questic
of the record reveals most of the |
tionnaire:.
ALJ concluded that the subjective e
was unsuported by the medical re
he medical evidence does not supj
she repars. As Dr. Oguejiofor n
ng did not show muscle weakness
| the later produced medical evider
- extent. .As already noted, at the
rted the ¢ aimant has decreased 1
smber 2005, Dr. Newmark reports 1
n her left usper extremity, but repor
, 3). Icomsider these deficits not s
ree of tha « laimant’s extremities. (
f this conflict, the ALJ dismissed th
7 crediblz.” (Tr. 25).

ALJ erred in discarding this evidenc

kness are ‘he same symptoms, an

s, it’s, it’s a day losi,

on or your attitude?
know, because [ cal’t fo
ff — I don’t know, 17 sch
€ a mess.
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iod of time, or i5 it piretty
ne, but you know, il s lik
s, hard to even get vp. (]

maire” blank. (Tr. 104).
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experiencir

would shaw up on a muscle streng h test. However, lu:i ow!

this assertic .

Q.
to ¢
YOu

According
not show t
obtained.
Bei
testimony ¢

weighs agi

D.
Th
present ag
impairmer
considerin

work whic

r. Oguejinior, is it correct to unders and you to say that th, thi
:egorize ot to quantify the, the me tal fatigue — it’s the phy
e quantifying?

€s.

), the mental fatigue could still, cou d still be there that sl12’s,
r testimony, is that correct?

‘es, it’s povsible, yeah. (Tr. 232).
» Dr. Ogie iofor, the mental fatigue that is at the hewt ol Rot

on any «f the muscle strength test: or any of the objective n

use the AL J improperly equated mu scle weakness with {:tigu
to her sulj :ctive symptoms (particu arly her fatigue), the subje

1st the Al_.’s decision.

Education, Work History and Age
fourth elznient considered is the cl: mant’s educational back|
A claimart will be determined to t : disabled only if the clair
, are of such severity that he is no! only unable to do h:s pr
his age, ediication and work experi« nce, engage in any ol ler k

exists in the national economy. 42 U.S.C. § 423(dW2)(:).
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acord show s that Robinson, at the ti ne of the hearing, wu ; for
ree. (Tr.2 .0). She performed the ¢ aties of a probation o Tice
‘0 multiple: rsclerosis. (Tr. 223). T11e ALJ questioned «’har]
"), at the he aring about Robinson’s : bility to do her piast rork
ful work ativities. “A vocational  xpert is called to teslify t
irements a1d working conditions. " he value of a vocaticnal e
cific requirements of a particular « ccupation, including wo;
iskillsneeded.”” Vaughanv. Shala a,58 F.3d 129, 131 (;5th (
05 F.2d 1 .68, 1170 (5th Cir. 19¢5)). It is well setilcd th
rased on ¢ properly based hypotl stical question, cor:titut
halala, 56 F.3d 431, 436 (5th Cir. 1 994). A hypothetical que
the impai: ments which the ALJ h: 5 recognized to be sippoi
1ypofhet1' culquestion posed by the A _J, the ALT must give the:
ficiencies i the ALJ’s... hypothet cal questions (including :
»y the AlL)’s findings and disabiliti :s recognized but on:itted
ae ALJ a:¢. Robinson’s attorney ha | the opportunity to «juest|
attorney had no questions for the xpert. The record show
1estions to the vocational expert:

I’ll give you a couple of hypothe sicals. Mr. Poor, a:sum
/idual the same age, education, and work experience as 's. b
0 pound: f-equently and 20 pounds >ccasionally, stand ard w:

»r 6 hours or is to never work arour d ropes, ladders and scaf]
rson perform the past work as Ms. lobinson?
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my opinic n, the person described I :rein the hypothetical cou
bation Off cer.

*such a person again, the same ag 2, education and wok e
1son were restricted to lifting les: than 10 pounds fre juer
is occasionally, standing and walki 1g for 6 hours, but sitling |
- working, «round ropes, ladders or caffolds. Could sucharp
vork of a probation officer?

hey cou.di’t do the job as officiall 7 described in the DOT.
ssional opinion is that probably at zast a third of the jobs ca

ation Offizer or Parole, Parole Ifficer would be cons)
thetical tbui not all of them.

Okay. Car. you identify 3 other jo 1s such a person cou d p¢
ual functicnal capacity?

think tk.s person described in that hypothetical could | erfo
sentative jobs. They could work as 1 cashier, an informa ion |
sy clerk. (°r. 233-34).
sme up with the physical requirerr :nts that would be niede
ybation cff cer, the ALJ used the fin lings from the record afte
ir. Newma 'k and the subjective evi: ence submitted by F.obin
hat Robison, “with the residual fu ctional capacity [ ha' e as:
vant work as a probation officer” ¢ * “approximately on«-thir
rally pero med and described in t} = Dictionary of Oce . ipatic
-ever, the 1ecord reveals that the v cational expert woild h
¢ had the opinion of Dr. Newmark ¢ ad the subjective melical
«d in:
joing back to the first hypothetical ] Ir. Poor, if you add tc thas

, that duz 10 fatigue, a person can ¢ 1ly attend and concenirat:
rrking day, can such a person perfo: m the past relevant v ork
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.my opini«n, no, Sir.

there any other work such a perso: could perform?

o, not at a competitive level, no, Si -

.nd then gping back to the first hy rothetical again, add to t t ' af a person
ise of fatigiie would need to rest for . hour each day in ad:litiol ‘0 tl e usual and
mary breals. Again can such a pers m perform the past woarke M: Fobinson?
1 my opiuinn, No, Sir.

; there any other work such a perso | can perform?

lo, that’s nnt a profile of a competi' ve worker.

dDkay. Tha1k you, Mr. Poor. (Tr. Z 35).

use the Al.J improperly rejected 1e opinions of Dr. New: < and the subj «

presented >y Robinson, the ALJ’s ‘esidual functional cipac: - aisessment is fl -

flaws, rer and is warranted.

sion and rder

d on the fo regoing, and the conclus on that the ALJ erred inh  rej: ction of the tr :
ypinions ard in hisrejection of the ¢l imant’s subjective sy mpt s, substantial evi 1
pport the ALJ’s decision. Accord ngly, it is ORDERED b P! intiff’s Moti «
«dgment (Clocument No. 16) is GRA NTED, that Defendart’sc s ' fotion for Sur ¢
documer:t No. 15) is DENIED, an | this case is REMANDI 1o the Social S¢:
ion pursiiantto Sentence 4 0of 42 U.£ .C. § 405(g), for furtherpr ezl ings consiste

mnendation.
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Sigi d at Houston, Texas, this Zi_daj of)ﬁ&lﬂ/rl = .

Fottecto WS —

FRANCE | H. STACY

UNITED TATES MAGISTRATE JIGE
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