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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION

JIMMY CLAUDE WILLIAMS

Plaintiff,

VS. CIVIL ACTION NO. H-08-2350

w W W W W W

THE UNITED STATES OF AMERICAet
al.,

Defendants.

MEMORANDUM OPINION AND ORDER

INTRODUCTION

Pending before the Court is the defendants’, theted States of America
(“United States”), Kevin M. McNair (“McNair”), Michel P. Shea (“Shea”) (collectively
referred to as the “defendants”), motion for disalsor for summary judgment (Docket
Entry No. 13} the plaintiff's, Jimmy Claude Williams (the “pldiff’), response in
opposition to the defendants’ motion (Docket Enhg. 14), the defendants’ reply
memorandum (Docket Entry No. 15) and the plairgifesponse to the defendants’ reply
(Docket No. 16). After having carefully considerdde pleadings, the parties’
submissions, the uncontested facts and the apjdital, the Court is of the opinion that

defendants’ motion for dismissal pursuant tebFR. Civ. P. 12(b)(5) should be

! The defendants have styled their motion as a “ddofor Dismissal, or for Summary Judgment.” Thus,
the plaintiff was given notice in the original martithat the defendants were seeking summary judgmen
Additionally, the plaintiff has had ample opportiynto present evidence in response to the defeadant
motion, and has done so. Therefore, the Courtawitisider the defendants’ motion under the starsdard
governing summary judgment motions under Rule Shefederal Rules of Civil Procedure.
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GRANTED as to Officers McNair and Shea, withoutjpdice’; and the defendants’
motion for summary judgment should be GRANTED ashi plaintiff's claims against
the United States.
. FACTUAL BACKGROUND

On or about March 26, 2007, the plaintiff, a 7&yeld Navy veteran diagnosed
with lung cancer, arrived at the Michael DeBakey Medical Center in Houston, Texas
(“MEDVAMC”) for medical treatment around 5:50 a.nmJpon his arrival, the plaintiff
drove his vehicle into the main drive of the MEDVAM a restricted parking area
leading up to its main entrance. The restricterkipg area was designated by “No
Parking, Passenger Loading Only, Towing Enforceidjns posted on each column
surrounding the main entrance to the MEDVAMC. WM#e offers free, but limited valet
service at the main entrance of the MEDVAMC on Maydhrough Friday from 7:00
.am. to 5:30 p.m., except on federal holidays. gemurity reasons, individuals arriving at
the MEDVAMC prior to 7:00 a.m. or after 5:30 p.mere routinely asked to move their
vehicles from the restricted area and to park enghrking lot.

On the morning of the incident, Officer McNairV& police officer assigned to
the area and shift supervisor, approached thetpfarvehicle and informed him that he
was parked in a no parking area and needed to rhsveehicle. At that time, the

plaintiff contends, he repeatedly told Officer MaNthat he had obtained permission to

2 Even if the plaintiff's claims against the defentanfficers, McNair and Shea, were not subject to
dismissal under Fed. R. Civ. P. 12(b)(5), the €datermines that the defendants would also bdezhto
summary judgment on the plaintiff's claims agait&m under § 1983 ar@ivens
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park in the area and was not movihgle further asserts that Officer McNair advised him
to move his vehicle or he would be arrested. Adicgy to Officer McNair, after he
instructed the plaintiff to move his vehicle, thiaiptiff responded by becoming angry
and defiant and refusing to move his vehicle. Bleeds that the plaintiff shouted, “I'm
not moving.” As a consequence, Officer McNair @nds that he called the dispatcher
for police backup.

Shortly thereafter, Officer Shea arrived on thenec He asserts that, at the time
of his arrival, he heard Officer McNair telling thpdaintiff that he needed to move his
vehicle. Both he and Officer McNair contend tha plaintiff responded to McNair’s
orders, by stating that he was a military veternad they had no authority to make him
move his vehicle. They further assert that thanpfd began to scream, “I'm not
moving!”

Officers McNair and Shea then approached thentiieé vehicle in an effort to
usher him out of it. While Officer McNair opendaetdriver’s side door, Officer Shea
opened the passenger’s side door and reached isigldbuckle the plaintiff's seatbelt.
At this point the facts are disputed as OfficersNdic and Shea assert that as McNair
reached for the plaintiff's arm, the plaintiff begatriking him with his arms and closed
fists. They contend that Officer McNair warned tpkintiff several times to stop

striking him or he would be “pepper-sprayed.” ¥harther contend that, despite

3 According to the plaintiff, “[b]ecause of his agedadisability and the fact that long lines formttae VA
Hospital right at 7:00 . . .,” a few days priortte incident, he had gone to consumer affairs dndirmed
“permission” from a person working there to arraethe hospital prior to 7:00 a.m. and park hisisleh
out of the way, but near the main entrance. (Dbé&kdry No. 14, Ex. A.) According to Fred Webb,
however, a non-employee volunteer working in th@gtoner Affairs Office on March 23, 2007, when the
plaintiff came in, he has never given anyone pesioisto park his vehicle in the no-parking area;, no
would he have had the authority to do so. (Do&kety No. 13, Ex. G.). Further, Officer McNair téied
that he had not received any special accommodatiders from anyone in authority to allow anyone to
park in the no parking areald(, Ex. B.)
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Officer McNair’'s warnings, the plaintiff continuestriking him. As a result, they aver
that Officer McNair administered a brief discharge Oleoresin Capsicum (“pepper
spray”) to subdue him. Thereafter, they conterad the plaintiff continued to resist by
tensing his body and forcefully gripping the stegriwheel. As they attempted to pry his
hands from the steering wheel, they allege thatjuiekly reached for his pant pocket,
which they perceived as an imminent safety thrddtey further assert that they reacted,
for their safety, by quickly pulling the plaintiffrom the cab of his truck with a
reasonable amount of force to the ground, pattingdown and handcuffing him with
his hands behind his back. Thereafter, they altagg accompanied the plaintiff to his
feet.

In contrast, the plaintiff contends that OffiddcNair opened the driver’s side
door to his vehicle and started pulling his arm yfvam the steering wheel. He alleges
that at this time, he just held on to the steewhgel. He also contends that he did not hit
Officer McNair or even try to hit him. He furthersserts that he did not reach for
anything in his pocket. He avers that while hojdion to the steering wheel of his
vehicle, Officer McNair sprayed him in the eyeshmgtepper spray, while Officer Shea
approached the passenger’s side door, unbucklezskhtbelt and started shoving on him.
With Officer Shea pushing him, the plaintiff contisnthat Officer McNair hit his hands
and arms, jerked him from his truck and threw himtloe ground where his hands were
forced behind his back and he was handcuffed. rAfeewas handcuffed, he contends
that they demanded that he get up. He allegesathah he told them he could not get
up, they started kicking and cursing him and evahtyerked him up, one on each side

of him.
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Afterward, the plaintiff was immediately escortidthe emergency room so that
he could undergo the decontamination process ®rpepper-spray administered. He
was then briefly placed in a holding cell where \has examined by physicians for
competency in consideration of formally chargingnhwith assaulting an officer. A
decision was made not to prosecute him and no focmarges were ever filed. Later
that morning, the plaintiff was released to attémsl scheduled medical appointment.
According to the plaintiff, as a result of his enoter with Officers McNair and Shea, he
suffered “severe bruising and scrapes upon his 'badyg “extreme pain from being
kicked and sprayed in the eyes with pepper spray.”

On August 28, 2007, the plaintiff timely presentesl claim to the defendants by
certified mail to the Department of Veterans AfaiOffice of Regional Counsel, 6900
Almeda Road, Houston, Texas 77030. On July 29820@ commenced the instant
action against the United States and Officers Mcldaid Shea, individually, alleging
various claims. Specifically, with respect to ©fis McNair and Shea, he asserts claims
under 42 U.S.C. § 1983,4 for alleged violationfisfFourth and Fourteenth Amendment
rights, as well as state law claims for assault laatlery, unlawful restraint, negligence
and intentional infliction of emotional distres®Vith regard to the United States, he has
alleged claims for violations of his aforementiorahstitutional rights premised on the
doctrines of respondeat superior and ratificatiodan 8 1983. He also seeks to hold the
United States liable for McNair and Shea’'s actionsler the Federal Tort Claims Act

(“FTCA"), 28 U.S.C. § 1346(b).

*Section 1983 provides that “every person who, uedéar of any statute, ordinance, regulation, costo
usage, of any State . . . subjects, or causes solijected, any . . . person within the jurisdictibereof to
the deprivation of any rights, privileges, or imntigs secured by the Constitution and laws, shallidble
to the party injured.” 42 U.S.C. § 1983.
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On July 15, 2009, the defendants filed the instantion for dismissal, or for
summary judgment.
1. CONTENTIONS OF THE PARTIES

A. The Defendants’ Contentions

The individual defendants, McNair and Shea, mamedismissal under Rules
12(b)(4) and 12(b)(5) of the Federal Rules of CRtibcedure because more than twelve
months have lapsed since the filing of the pldistitomplaint and they have yet to be
served. They aver that the 120-day period foriserunder Rule 4(m) has expired and
the plaintiff has failed to show “good cause” fas lfailure to effect service on McNair
and Shea. The defendants also contend that theifflaas no cause of action against
them under § 1983, as no state action has beayedlleThey further contend that the
plaintiff has made no attempt to initiateBavensaction against them in this case, as he
never asserts that he ever intended to bririvensaction nor does he allege that
jurisdiction exists pursuant to 28 U.S.C. § 133They assert that had the plaintiff
properly initiated &ivensaction against them, his conclusory allegationsld/atill falil
to establish a constitutional deprivation because defendant officers are entitled to
qualified immunity. The defendants further aveatthhe plaintiff's claims brought
pursuant to the FTCA fail because essential elesramat lacking. Finally, the defendants
argue that the plaintiff's request for continuarsteould be denied as the discovery
deadline has passed in this case.

B. The Plaintiff’'s Contentions

The plaintiff contends that the defendants’ motion dismissal or summary

judgment should be denied as genuine issues ofrialefct exist as to whether McNair
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and Shea used excessive force in arresting andingjthim. With regard to the
defendants’ argument concerning insufficient sena€ process, the plaintiff asserts that
since an Answer was filed on behalf of the Unitadt€s and McNair and Shea, the
requirement of obtaining personal service on McNaid Shea, in their individual
capacities, has been waived or the expense antgatdy of obtaining personal service
under the circumstances is unnecessary. Nextpohtemds that this Court clearly has
jurisdiction over the subject matter of his claimssuant to 42 U.S.C. § 1983, 28 U.S.C.
8 1346(b), the Fourth Amendment of the United St&enstitution and Texas law. He
also argues that McNair and Shea are not entitequalified immunity in this case
because their actions were objectively unreasonatdier the circumstances and clearly
excessive. He further avers that his pleadingssaffcient to give the defendants fair
notice of his claims as required by Rule 8 of themléral Rules of Civil Procedure.
Finally, he argues that because discovery in thisechas not been completed and a
reasonable time for discovery has not passed, #iendants’ motion for summary
judgment should be either denied outright or addél discovery should be permitted
before the Court considers granting summary judgnmetine defendants’ favor.

V. STANDARDS OF REVIEW

A. Standard Under Federal Rule of Civil Procedurel2(b)(1)

A motion to dismiss filed pursuant to Rule 12(B){ar lack of subject matter
jurisdiction must be considered by the court “befamny other challenge because the
court must find jurisdiction before determining thalidity of a claim.” Moran v.
Kingdom of Saudi Arabja27 F.3d 169, 172 (5th Cir. 1994) (internal cdatiomitted).

Since federal courts are considered courts of dichijurisdiction, absent jurisdiction
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conferred by statute, federal courts lack the powemdjudicate claims. Seg e.g,
Stockman v. Federal Election Comm'h38 F.3d 144, 151 (5th Cir. 1998) (citing
Veldhoen v. United States Coast Guas8 F.3d 222, 225 (5th Cir. 1994)). Therefore,
the party seeking to invoke the jurisdiction of eddral court carries the burden of
proving its existence.Stockman138 F.3d at 151Rammingv. United States281 F.3d
158, 161 (5th Cir. 2001).

In reviewing a motion to dismiss for lack of sulijenatter jurisdiction, a district
“court is free to weigh the evidence and resolatual disputes in order to satisfy itself
that it has the power to hear the casklontez v. Department of Na\392 F.3d 147, 149
(5th Cir. 2004) (citing_and v. Dollar 330 U.S. 731, 735 & n. 4, 67 S. Ct. 1009, 91 L.
Ed. 1209 (1947)). It may base its disposition wgrsa motion on any of the following:
“(1) the complaint alone; (2) the complaint suppéerted by undisputed facts; or (3) the
complaint supplemented by undisputed facts plus dert’'s resolution of disputed
facts.” Montez 392 F.3d at 149 (citindRobinson v. TCI/US W. Communications ,Inc.
117 F.3d 900, 904 (5th Cir. 1997)). In this regdnb presumptive truthfulness attaches
to the plaintiff's allegations, and the court caetide disputed issues of material fact in
order to determine whether or not it has jurisdictio hear the case Montez 392 F.3d
at 149.

“However, where issues of fact are central botbubject matter jurisdiction and
the claim on the merits, . . . the trial court massume jurisdiction and proceed to the
merits” of the plaintiff's caseld. at 150. When a “defendant’s challenge to the t®urt
jurisdiction is also a challenge to the existentea dederal cause of action, the proper

course of action for the district court . . . isfiwd that jurisdiction exists and deal with
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the objection as a direct attack on the meritshef plaintiff's case’ under either Rule
12(b)(6) or Rule 56.” Id. (quoting Williamson v. Tucker645 F.2d 404, 415 (5th Cir.
1981)). Thus, “a jurisdictional attack intertwinadth the merits of [a cause of action
brought pursuant to a federal statute] should &é&téd like any other intertwined attack,
thereby making resolution of the jurisdictionalusson a 12(b)(1) motion improper.”
Montez 392 F.3d at 150. Since the parties in this base submitted matters outside the
pleadings for consideration by this Court, suclafislavits, declarations and deposition
testimony, the Court, in accordance with Rule 1@ #re great weight of legal authority,
will consider the defendants’ motion under the d&ad governing summary judgment.

B. Standard Under Federal Rule of Civil Procedures6

Summary judgment is proper “if the pleadings, deggans, answers to
interrogatories, and admissions on file, togethéh the affidavits, if any, show that
there is no genuine issue as to any material fadtthat the moving party is entitled to
judgment as a matter of law.”EB. R. Civ. P. 56(c). The moving party bears the initial
burden of “informing the Court of the basis of m®tion” and identifying those portions
of the record “which it believes demonstrate theealzce of a genuine issue of material
fact.” Celotex Corp. v. Catretd77 U.S. 317, 323 (1986). Once the moving parets
its burden, the nonmoving party must then “go beytre pleadings and by [its] own
affidavits, or by the ‘depositions, answers to lirdgatories, and admissions on file,’
designate ‘specific facts showing that there iseauine issue for trial.” Id. at 324
(quoting FED. R. Civ. P.56(c), (e)).

In adjudicating a motion for summary judgment, artas required to view all

facts in the light most favorable to the nonmovoagty and any inconsistencies are to be
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resolved in the nonmoving party’s favoMatsushita Elec. Indus. Co. v. Zenith Radio
Corp, 475 U.S. 574, 587 (1986). During this time, airtanust also look to the
substantive law underlying the lawsuinderson v. Liberty Lobby, Inc477 U.S. 242,
248 (1986). “[T]he substantive law will identifyhich facts are material.”ld. “A
dispute regarding a material fact is ‘genuine’hié tevidence would permit a reasonable
jury to return a verdict in favor of the nonmovipgrty.” Roberson v. Alltel Info. Serys.
373 F.3d 647, 651 (5th Cir. 2004). Thus, “[tlhepapriate inquiry [on summary
judgment] is ‘whether the evidence presents a @afft disagreement to require
submission to a jury or whether it is so one-sitted one party must prevail as a matter
of law.” Septimus v. Univ. of HoustoB899 F.3d 601, 609 (5th Cir. 2005) (quoting
Anderson477 U.S. at 251 - 52).

V. ANALYSIS AND DISCUSSION

A. The Plaintiff's Service of Process on the Deferaoht Officers in Their
Personal Capacities.

The individual defendant officers, McNair and Sheantend that the plaintiff
failed to perfect service on them in their indivadiicapacities and move for dismissal
pursuant to Rules 12(b)(4) and 12(b)(5) of the FadRules of Civil Procedure. The
plaintiff, however, argues that since an Answer \filegl on behalf of the individual
officers as well as the United States, the requaergnof personal service upon McNair
and Shea has been waived in accordance with R{ifg(12of the Federal Rules of Civil
Procedure. He further contends that the expendepeacticality of obtaining personal
service under existing circumstances should caassopal service to be unnecessary in
this case. The Court disagrees and will now addwdsether the individual defendants

waived their insufficient service of process detens
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Rule 12(b) mandates that the defense of insuffigeocess or insufficient service
of process be asserted in the responsive pleafdongiis required or by motion.eb. R.
Civ. P. 12(b). If the assertion of the defenses is nigdenotion, the motion must be
made before pleading if a responsive pleadinggsired. Id. “No defense or objection
is waived by joining it with one or more other defes or objections in a responsive
pleading or in a motion.”ld. Rule 12(h)(1) further provides that “[a] party waes/any
defense listed in Rule 12(b)(2) — (5) by: . . lifi@ to either: (i) make it by motion under
this rule; or (ii) include it in a responsive plaaglor in an amendment allowed by Rule
15(a)(1) as a matter of course.”Etk R. Civ. P. 12(h)(1). Here, the first responsive
pleading to be filed is the defendants’ answer #rel record demonstrates that the
defendants first raised the “insufficient servidgpmcess” defense in their Answer filed
on October 14, 2008, in response to the plaint@fasnplaint. Thus, the Court finds that
the defendants have not waived their insufficiemviee of process defense and will now
examine whether service of process on Officers Mchiad Shea was sufficient in this
case.

Rule 4(i) of the Federal Rules of Civil Procedsets forth the rules governing
service of process on the United States, its agencorporations, officers or employees.
With regard to obtaining service on an officer anptoyee of a United States agency
sued in his or her individual capacity, it providesfollows:

3) Officer or Employee Sued Individually. To serve a United

States officer or employee sued in an individuglacaty for an act
or omission occurring in connection with dutiesfpaned on the
United States’ behalf (whether or not the officeremployee is

also sued in an official capacity), a party mustveehe United
Statesand also serve the officer or employee under Rule, 4g)

or (9).
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FeED. R.Civ. P. 4(i)(3) (emphasis added). Because the isstiesrictase concerns whether
service of process was properly effected on indialg within this judicial district—other
than minors, incompetents, or persons on whosehNe=havaivers of service have been
filed--the plaintiff was required to comply with Ru4(e) of the Federal Rules of Civil
Procedure.SeeFeD. R.Civ. P. 4(e). Rule 4(e) specifically provides as fokow
(e Serving an Individual Within a Judicial District of the United

States Unless federal law provides otherwise, an irdiliai--

other than a minor, an incompetent person, or raopewhose

waiver has been filed--may be served in a judidiatrict of the

United States by:

(1) following state law for serving a summons inaation brought

in courts of general jurisdiction in the state wehére district court

is located or where service is made; or

(2) doing any of the following:

(A) delivering a copy of the summons and of thenptaint
to the individual personally;

(B) leaving a copy of each at the individual’s dlmg or

usual place of abode with someone of suitable agk a

discretion who resides there; or

(C) delivering a copy of each to an agent autiedrby

appointment or by law to receive service of pasc
Fed. R. Civ. P. 4(e). Rule 4(m) further maintaihat if service is not perfected on a
defendant within 120 days after the filing of th@rplaint and there is no showing of
good cause for the failure to effect such sendceourt is required to either dismiss the
action without prejudice or order that service badmwithin a precise timeSeeFeD. R.
Civ. P.4(m).

Moreover, “[w]hen service of process is challengdd serving party bears the

burden of proving its validity or good cause foitudee to effect timely service.”Systems
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Signs Supplies v. U.S. Dept. of Justice, Washindddd, 903 F.2d 1011, 1013 (5th Cir.
1990) (citingWinters v. Teledyne Movible Offshore, |n€76 F.2d 1304, 1305 (5th Cir.
1985); Aetna Business Credit, Inc. v. Universal Decor &hor Design, Inc. 635 F.2d
434, 435 (5th Cir. Unit A Jan. 1981)). In the Fiffircuit, the standard for “good cause”
requires a litigant “to show excusable neglectpashich simple inadvertence or mistake
of counsel or ignorance of the rules usually dogssnffice.” Systems Signs Supplies
903 F.2d at 1018quotingWinters 776 F.2d at 1306 (emphasis omitted)). “Additibna
the claimant must make a showing of good faith estdblish ‘some reasonable basis for
noncompliance within the time specified.’td. (internal citation and quotation marks
omitted). “[A] district court enjoys a broad distion in determining whether to dismiss
an action for ineffective service of process.George v. U.S. Dept. of Labor,
Occupational Safety & Health Admi.88 F.2d 1115, 1116 (5th Cir. 1986).

This Court concludes that service of process upfen individual defendant
officers, McNair and Shea, is insufficient in tlease. Although ample time existed
within which to effect service of process on theheg plaintiff has failed to do so despite
the notice given and the several options availa®bl@m under the Federal Rules of Civil
Procedure. He also has not succeeded in estalgigiod cause sufficient to excuse his
non-compliance in this instance. Indeed, the 12@tdne limitation for service provided
by Rule 4(m) has long come and gone, as more tingedn months have passed since
the filing of the Complaint and the individual defant officers have still yet to be
served in their personal capacities. The factttha&t received actual notice of the lawsuit
and were furnished with an attorney to represeeir tinterests in the lawsuit is

insufficient to satisfy Rule 4’'s requirements ae fiaintiff insinuates.Way v. Mueller
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Brass Co,. 840 F.2d 303, 306 (5th Cir. 1988) (“The defentaarctual notice of the

litigation . . . is insufficient to satisfy Ruleglrequirements.”) Further, the plaintiff has
failed to set forth any circumstances in this césesuggest that this Court should
circumvent the mandate of Rule 4(m) and grant aenskon of the 120-day service
period. Thus, the defendants’ motion to dismisd\ikic and Shea, in their individual
capacities, is granted without prejudice.

B. The Plaintiff’'s Claims for Violation of his Congtitutional Rights
Under 42 U.S.C. § 1983

Even assuming that the plaintiff had effected sEnan the individual defendant
officers, his cause of action against them anduhiged States under 8 1983 would still
fail as the plaintiff has alleged no state actidtyons v. Sheet834 F.2d 493, 495 (5th
Cir. 1987) (citingRendell-Baker v. Koh57 U.S. 830, 102 S. Ct. 2764, 73 L. Ed.2d 418
(1982)). In other words, “to state a valid claimder 8§ 1983, a plaintiff must [not only]
allege a violation of rights secured by the Consbtih or laws of the United States [but
also] demonstrate that the alleged deprivation ecasmitted by a person acting under
color of state law” Resident Council of Allen Parkway Vill. v. U.S. Degf Hous. &
Urban Dev, 980 F.2d 1043, 1053 (5th Cirgert. denied 510 U.S. 820, 114 S. Ct. 75,
126 L.Ed.2d 43 (1993) (citing/est v. Atkins487 U.S. 42, 48, 108 S. Ct. 2250, 2254, 101
L.Ed.2d 40 (1988)) (emphasis added).

In this case, the plaintiff is unable to satisifie tsecond element of his § 1983
cause of action. More specifically, Broadway v. Block694 F.2d 979 (5th Cir. 1982),
the Fifth Circuit “held that federal officials, @&ot) under color of federal law rather than
state law, are not subject to suit under § 198FResident Council980 F.2d at

1053 (citing Broadway 694 F.2d at 981). Therefore, because McNair 8hda are
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officers of the United States Department of Vetsrdffairs, a federal agency acting

under color of federal law, the plaintiff's clainagainst them under § 1983 fail as a
matter of law. The plaintiff's claims against tbaited States under § 1983 also fail as
the doctrine of sovereign immunity bars direct misior suits against the United States
brought pursuant to the civil rights statuteSfiliated Profl Home Health Care Agency

v. Shalala 164 F.3d 282, 286 (5th Cir. 1999) (citibgimex, Inc. v. United States Dept.

of Housing and Urban Developmeb®4 F.2d 1060, 1061 (5th Cir. 1979)).

C. The Plaintiff’'s Claims for Violation of his Constitutional Rights
Under Bivens

1. Plaintiff's Claims Against the United States

Although the plaintiff does not specifically assarBivens claim, the Court,
nevertheless, will construe the plaintiff's alldgas as an attempt to initiate Bivens
action, given thaBivensis the federal counterpart of § 1983ee Bivens v. Six Unknown
Named Agents of the Federal Bureau of Nacp#68 U.S. 388, 395 — 97, 91 S. Ct. 1999,
29 L.Ed.2d 619 (1971see also Evans v. Ball68 F.3d 856, 863 n.10 (5th Cir. 1999)
(“A Bivensaction is analogous to an action under § 1983t difference being that §
1983 applies to constitutional violations by statather than federal, officials.”),
overruled on other grounds by Castellano v. Fragd@s? F.3d 939, 948 - 49 & n. 36
(5th Cir. 2003). “In effect,Biveng extends the protections afforded by § 1983 to gsrti
injured by federal actors not liable under § 1983bBate v. Southern Pac. Transp. Co.
993 F.2d 107, 110 n.14 (5th Cir. 1993). UnBerens just as under § 1983, in order to
establish liability, a plaintiff must demonstrateat the allegedly offensive conduct
deprived him of rights secured by the Constitubomaws of the United State§arcia v.

U.S, 666 F.2d 960, 962 (5th Cir. 1982). In this cade plaintiff alleges that the
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intentional acts of the defendants, including thessault, unlawful arrest, unlawful
detention and use of excessive force, violatedclearly established rights under the
Fourth and Fourteenth Amendments of the UnitedeSt@pnstitution. (SeePl.’s Compl.
at{6.)

In addition to suing the individual officers fohea aforementioned alleged
violations, the plaintiff has brought suit agaitis¢ United States. He contends that the
United States is vicariously liable for the actdvfNair and Shea under the doctrines of
respondeat superior and ratification. As previpusiated, however, the doctrine of
sovereign immunity prohibits lawsuits against theiteld States under the civil rights
statutes.Shalala 164 F.3d at 286 (citingnimex 594 F.2d at 1061¥§ee also Williamson
v. U.S. Dept. of Agriculture815 F.2d 368, 380 - 81 (5th Cir. 1987) (explajnthat a
Bivens action only applies against individual federal icdfs, in their individual
capacities . . . [while] “[t]he United States atslafficers in pursuit of their official duties
remain protected by sovereign immunity’Moreover, even if the plaintiff's claims in
this instance were not barred by the doctrine gesgign immunity, a “suit for damages
against the United States based on the Constitigiant contemplated bgivensand its
progeny,”Garcia v. U.S.666 F.2d at 966, as it is well-established Biaens“provides
a cause of action only against government officerstheir individual capacities.”
Shalalg 164 F.3d at 286. FurtheBivens does not permit a recovery of damages

premised on a theory of respondeat superior ligbisee Cronn v. Buffingtori50 F.3d

® In the jurisdiction section of his Complaint, théaiptiff appears to allege an Eighth Amendment
violation. However, he fails to articulate or eweake mention of any facts sufficient to suppor&ighth
Amendment violation in either his Complaint, respenn opposition to the defendants’ motion or reply
Moreover, he fails to respond to the defendantstionofor summary judgment on this issue or otheewis
acknowledge that he intended to assert an Eightienr@ment claim. Thus, the Court will construe the
plaintiff's failure to respond in this instanceas abandonment or waiver of his Eighth Amendmeaitrcl
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538, 544 -545 (5th Cir. 1998) (citirgpate 993 F.2d at 110). Nor does it allow recovery
based on a theory of ratification, where the redaild to divulge “personal involvement
in the acts causing the deprivation” or the existenf “a policy so deficient that the
policy itself acts as a deprivation of constituabmights.” Cronn 150 F.3d at 544.
Because the plaintiff has failed to assert anygaliens in this regard, the United States is
entitled to judgment as a matter of law on therpitiis Bivensclaim.
2. The Plaintiff’'s Claims Against the Individual Officers
a. Fourth Amendment Claim

The plaintiff argues that his Fourth Amendmenhtsgwere violated by Officers
McNair and Shea’s intentional actions, includingithassault, unlawful arrest and
detention of him and use of excessive force. Téferdlants, on the other hand, contend
that their actions were objectively reasonable unide circumstances and that they are
entitled to qualified immunity. The analysis ofetlgualified immunity defense is
identical for lawsuits brought under § 1983 d@idens Wilson v. Layne526 U.S. 603,
609, 119 S. Ct. 1692, 1696 - 1697 (1999) (cilBrgham v. Connqr490 U.S. 386, 394,
n. 9, 109 S. Ct. 1865, 104 L.Ed.2d 443 (1989)). déinthis doctrine, governmental
officers are safeguarded “from civil liability felamages based upon the performance of
discretionary functions if [their] acts were objgety reasonable in light of then clearly
established law.” Atteberry v. Nocona Gen. Hospl30 F.3d 245, 253 (5th Cir. 2005)
(quotingThompson v. Upshur Count®45 F.3d 447, 456 (5th Cir. 2001)). The qualifie
immunity doctrine has essentially evolved to previgrotection to all but the plainly
incompetent or those who knowingly violate the laviMalley v. Briggs 475 U.S. 335,

341, 106 S.Ct. 1092, 89 L.Ed.2d 271 (1986) (citifeglow v. Fitzgerald 457 U.S. 800,
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818, 102 S. Ct. 2727, 73 L.Ed.2d 396 (1982)). “Whelefendant invokes [the] qualified
immunity [defense], the burden is on the plairttiidemonstrate the inapplicability of the
defense.” Atteberry 430 F.3d at 253 (quotingcClendon v. City of Columhi&05 F.3d
314, 323 (5th Cir. 2002) (en banc) (per curiam)).

The Fifth Circuit has set forth a two-step anaytsi govern the determination of
whether the defendants are entitled to qualifiechumity. First, a court must determine
“whether the facts, either as the plaintiff allegesas proved without dispute, establish
that the officer violated a clearly establishedstduational right.” Linbrugger v. Abercia
363 F.3d 537, 540 (5th Cir. 2004) (citifyice v. Roark 256 F.3d 364, 369 (5th Cir.
2001)). “If no constitutional right has been viad, the inquiry ends and the defendants
are entitled to qualified immunity.’ld. If, however, the plaintiff has alleged a violatio
of a clearly established constitutional right, d@rt must next examine “whether the
[defendants’] conduct was objectively unreasonalnléer established law.Linbrugger,
363 F.3d at 540 (citinggazan v. Hidalgo Couny246 F.3d 481, 490 (5th Cir. 2001));
accord Atteberry430 F.3d at 253. The Fifth Circuit “has repebtdald that objective
reasonableness in a qualified immunity context iquastion of law for the court to
decide, not an issue of factAtteberry 430 F.3d at 256 (citingvilliams v. Bramer180
F.3d 699, 703 (5th Cir. 1999) (stating that “obi)etreasonableness is a matter of law for
the courts to decide, not a matter for the jurgthér citations omitted).

I. The plaintiff's false arrest and detention claim

As previously set forth, the plaintiff avers thas Fourth Amendment rights were

violated by McNair and Shea’s unlawful arrest ardedtion of him. A claim of false

arrest requires a showing of no probable causff@¢otean arrest.SeeHaggerty v. Texas
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Southern University391 F.3d 653, 655 (5th Cir. 2004) (citiBgown v. Lyford 243 F.3d
185, 189 (5th Cir. 2001) (“The ‘constitutional tgrtof false arrest . . . and false
imprisonment . . . require a showing of no probatdese.”)). “Probable cause exists
‘when the totality of the facts and circumstancethiw a police officer's knowledge at
the moment of arrest are sufficient for a reasanalglrson to conclude that the suspect
had committed or was committing an offensetfaggerty 391 at 655 — 56 (quoting
Glenn v. City of Tyler242 F.3d 307, 314 (5th Cir. 2001)). Veteransakff (“VA")
police officers are authorized by law to make dasrem VA property for violations of
federal law and regulations prescribed by the Sacreof Veterans Affairs. See38
U.S.C. 8 902(a)(3). Such regulations prohibit dfajfluct on [VA] property which . . .
unreasonably obstructs the usual use of entrancesr parking lots [or] which otherwise
impedes or disrupts the performance of officialiekitoy Government employees.” 38
C.F.R. 8 1.218(a)(5). They also forbid “parkingumauthorized locations . . . or contrary
to the direction of posted signs . . ..” 38 C.BBRL.218(a)(12). Behavior or conduct in
violation of any of the aforementioned rules mayjeat an individual to arrest or
removal from VA premisesSee38 C.F.R. § 1.218(b).

Although some facts in this case remain in dispsiieh as whether the plaintiff
physically assaulted Officer McNair and quickly ¢ckad into his pant pocket for
something so as to cause alarm to McNair and Shtba@gard to their safety, such facts
do not affect the Court’s analysis of whether Gffsc McNair and Shea had probable
cause to arrest the plaintiff for parking illegalfailing to remove his truck from the
restricted parking area when instructed to do s failing to exit his vehicle upon

Officer McNair's demand. As previously set fortthhe principle components of a
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probable cause determination are the events whichreed leading up to the arrest or
detention. In this case, it remains undisputedtti@plaintiff refused to remove his truck
from the restricted parking area when asked toaorsexit it upon Officer McNair's
request.

The plaintiff's affidavit submitted in support bfs response in opposition to the
defendants’ motion does not indicate that OfficecNdir was yelling at him or out of
control at the time he initially approached him aerdquested that he move his vehicle.
Rather, the evidence in the record indicates thaptaintiff was insistent on not moving
his vehicle or getting out of it. In fact, whenfidérs McNair and Shea opened the door
to his vehicle in an attempt to escort him outtpinstead of submitting to the defendant
officers’ demands, he continued to resist by “tegsnis body” and forcefully gripping
the steering wheel. He did not, however, stopstiegj until sometime after Officer
McNair pepper-sprayed him. In light of his behavand the events that took place
leading up to his arrest, the Court finds that bjectively reasonable officer would find
the existence of probable cause. An arrest am¥tmntion such as that which occurred
in this case does not violate the Constitution wiseecific, articulable facts, taken
together with rational inferences from those facegsonably warrant detentionSee
United States v. Santiag810 F.3d 336, 340 (5th Cir. 2002Jhe evidence tendered by
the plaintiff does not dispute this finding andldaio overcome Officer McNair and
Shea’s qualified immunity defenses with respecth® plaintiff's Fourth Amendment
false arrest and detention claims. Thereforeh slems must fail as a matter of law.

. The plaintiff's excessive force claim

The plaintiff also alleges that the defendants weseaxtssive force during his arrest

in violation of his Fourth Amendment rights. ThiéhCircuit has noted that “the use of
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excessive force to apprehend a subject implicdtesFourth Amendment’s guarantee
against unreasonable seizure€glston v. Barnhart130 F.3d 96, 99 (5th Cir. 1997)
(citing Tennessee v. Garnet71 U.S. 1, 105 S. Ct. 1694, 85 L.Ed.2d 1 (19&Bgham

v. Connor 490 U.S. 386, 109 S. Ct. 1865, 104 L.Ed.2d 4489)). “To prevail on an
excessive force claim, a plaintiff must establisft) injury (2) which resulted directly
and only from a use of force that was clearly esises and (3) the excessiveness of
which was clearly unreasonable Ramirez v. Knoultarb42 F.3d 124, 128 (5th Cir.
2008) (quotingFreeman v. Gore483 F.3d 404, 416 (5th Cir. 2007) (internal ootat
omitted)).

“[Tlhe permissibility of a particular law enforcemt practice is judged by
balancing its intrusion on the individual's Fourkimendment interests against its
promotion of legitimate governmental interestslores v. City of Palacigs381 F.3d
391, 398 — 99 (quotinpelaware v. Prouse440 U.S. 648, 654, 99 S. Ct. 1391, 59
L.Ed.2d 660 (1979)). “The ‘reasonableness’ of dipalar use of force must be judged
from the perspective of a reasonable officer on dbene, rather than with the 20/20
vision of hindsight.” Ramirez 542 F.3d at 128 (quotin@raham 490 U.S. at 396, 109 S.
Ct. 1865). Courts must consider “the fact thaiqeobfficers are often forced to make
split-second judgments—in circumstances that arseteuncertain and rapidly evolving .

..” 1d. The standard imposed is an objective one andresga court to inquire as to
“whether the officers’ actions are ‘objectively seaable’ in light of the facts and
circumstances confronting them, without regarch&rtunderlying intent or motivation.”
Ramirez 542 F.3d at 129 (quotinGraham 490 U.S. at 397, 109 S. Ct. 1865). In order

“[tlo ‘gaug[e] the objective reasonableness of tbece used by a law enforcement
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officer, [a court is required to] balance the antooinforce used against the need for that
force,” Flores 381 F.3d at 399 (quotinigerd v. Blair, 101 F.3d 430, 434 (5th Cir. 1996)
(internal citation omitted), while “paying carefattention to the facts and circumstances
of each particular case Flores 381 F.3d at 399 (quotin@raham 490 U.S. at 396, 109
S. Ct. 1865). This balancing test requires a court to also camsidhether the suspect
poses an immediate threat to the safety of thecea8i or others, and whether he is
actively resisting arrest or attempting to evadesrby flight.” Ramirez 542 F.3d at
129 (quotingGraham 490 U.S. at 396, 109 S. Ct. 1865).

Here, the plaintiff has alleged that he suffersdvere bruising and scrapes upon
his body” and “extreme pain from being kicked amaged in the eyes with pepper
spray® (SeeDocket Entry No. 14, Pl.’s Resp. in Opp’n to Defgot., p. 2). When
accepting these allegations as true, the plaistékcessive force claim fails as it is well-
settled in the Fifth Circuit that in order to statelaim for excessive force, the plaintiff's
alleged injury, though not required to be signifitamust be more thade minimis
Freeman 483 F.3d at 416 (citingslenn v. City of Tyler242 F.3d 307, 314 (5th Cir.
2001); see alsoHarper v. Harris County, Tex.21 F.3d 597, 600 (5th Cir. 1994)
(reasoning that the Supreme CourtHadson v. McMillian 503 U.S. 1, 8, 112 S. Ct.
995, 117 L. Ed.2d 156 (1992), overruled the sigaiiit injury prong in the context of an
excessive force claim under the Eighth Amendmedt anapplyingHudson a plaintiff
is no longer required to demonstrate a significempary in the context of Fourth

Amendment excessive force claim).

®The plaintiff also seeks damages for “mental argtiis the past and future. However, there is no
evidence in the record to substantiate this allegjedy.

22 /36



“The determination of whether a plaintiff’'s allebejury is sufficient to support
an excessive force claim is context-dependent aridiriectly related to the amount of
force that is constitutionally permissible undee ttircumstances.'Freeman 483 F.3d
416 (quotinglkerd v. Blair, 101 F.3d 430, 435 (5th Cir. 1996)). HKreeman for
example, the Fifth Circuit found the plaintiff'sl@dations that deputies twisted her arms
behind her back while handcuffing her, “jerked bh#rover the carport” and applied the
handcuffs too tightly, causing bruises and marks@nwrists and arms, to allege oy
minimisharm. Freeman 483 F.3d at 416 - 418ge alsalarver v. City of Ednag410 F.3d
745, 752 (5th Cir. 2005) (finding “acute contusiarighe wrist and psychological injury”
to merely statele minimisharm). Moreover, the Fifth Circuit has held aficei’s use of
pepper spray during the course of an arrest tocaonstitute excessive force where the
plaintiff persistently resisted the officer's armresSee e.g., Stone v. Damaonslo. 06-
61087, 2007 WL 3037048, at *1 (5th Cir. Oct. 18,020 (per curiam) (affirming
summary judgment in defendants’ favor in actionuigtt under 8 1983 where defendant
officer used pepper spray to restrain the plainpiéfiled her from her car and handcuffed
her after she attempted to prevent the officer frortocking and opening her car door);
see alsoOakley v. WeaverNo. 97-40488, 1998 WL 792669, at *1 (5th Cir. Ny
1998) (per curiam) (finding use of pepper sprayntw constitute excessive force).
Further, “Fourth Amendment jurisprudence has le@wpgnized that the right to make an
arrest . . . necessarily carries with it the rigghtise some degree of physical coercion or
threat thereof to effect itGraham 490 U.S. at 396, 109 S.Ct. 1871-72 (citifgry v.
Ohio, 392U.S. 1, 22 - 27, 88 S. Ct. 1868, 1880 — 1883, Hxl2d 889 (1968)). Law

enforcement officers are often required to usedataring the course and scope of their
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duties and “[n]ot every push or shove, even ihay later seem unnecessary in the peace
of a judge’s chambers,’ violates the Fourth AmenainieGraham 490 U.S. at 396, 109

S. Ct. at 1872 (quotingohnson v. Glick481 F.2d 1028, 1033ert. denied 414 U.S.
1033, 94 S. Ct. 462, 38 L.Ed.2d 324 (1973)).

As set forth above, the plaintiff alleges that swdfered “severe bruising and
scrapes upon his body” and “extreme pain from béieged and sprayed in the eyes
with pepper spray.” He also contends that he &lidver and felt like the officers had
broken his ribs. Nevertheless, “minor, incidentgliries that occur in connection with
the use of handcuffs to effectuate an arrest dayivet rise to a constitutional claim for
excessive force.”Freeman 483 F.3d at 416 (citin@lenn 242 F.3d at 314 (5th Cir.
2001) (swollen wrist and bruising of the wrists aaons held to constitute onlge
minimis harm). Nor does the use of pepper spray to effgetan arrest constitute
excessive force where the plaintiff is shown toénaetively resisted arres&toneg 2007
WL 3037048, at *1. Further, “[injuries which rdsdrom, for example, an officer's
justified use of force to overcome resistance tesirdo not implicate constitutionally
protected interests.Johnson v. MoreB76 F.2d 477, 479 - 80 (5@ir. 1989),abrogated
on other groundsHarper v. Harris County, Tex21 F.3d 597 (5th Cir. 1994). While the
shoving and kicking, as alleged by the plaintiffaynhave been unnecessary and
inappropriate, the minor injury inflicted suppohetconclusion that the harm sustained
was no more thade minimis

Even assuming that the plaintiff's injuries were remdhan de minimis the
plaintiff has failed to establish that the amouhfasce used in arresting him was clearly

excessive or sufficiently disproportionate to theed presented and objectively
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unreasonable under the circumstances. In fadtisiraffidavit filed in opposition to the
defendants’ motion, the plaintiff does not allegatthe was parked legally or that he was
docile and compliant during his encounter with Gdfs McNair and Shea.S¢eDocket
Entry No. 14, Ex. A.) Instead, he admits that les\parked in the no parking area, that
he was uncooperative and refused Officer McNaidsous demands that he move his
vehicle from the no parking aread.] He also concedes that he attempted to prevent th
defendant officers from extricating him from hishi@e upon his failure to move it by
continuously gripping the steering wheel of his igkh (d.) He fails, however, to
proffer any evidence to indicate that his resistatec McNair and Shea’s demands was
reasonable and necessary under the circumstarMésle some facts concerning the
incident are clearly disputed, it, nonetheless, aies undisputed that the plaintiff
verbally and physically resisted the officers’ effoto move his vehicle from the no
parking area and to escort him out of it upon hikife to move it as instructed, thereby
giving rise to the officers’ use of force.

Moreover, when questioned by the plaintiff's atiy, during their respective
depositions, about the details relating to the ts/¢hat transpired on the day of the
incident, Officers McNair and Shea testified tHayt: (1) followed proper protocol; (2)
received no authorization granting the plaintiffrpession to park in the no parking area;
(3) first endeavored to use verbal persuasion tdlge plaintiff to comply with Officer
McNair’'s instructions to move his vehicle from the parking area and to exit his

vehicle; (4) made no attempt to strike the plain{p) warned the plaintiff of Officer

” Since under the standard applicable in this caseCthurt is required to draw all reasonable infeesria
favor of the nonmovant and avoid a credibility detmation as well as the weighing of evidence, Gloirt
will disregard the defendants’ allegations that peantiff repeatedly hit Officer McNair and reachéor
something in his pocket as they are disputed amadaiterial to its determination.
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McNair's use of pepper spray if he continued to hetligerent and defiant; (6)
administered one (1) brief discharge of pepperysmon the plaintiff's continued
resistance and act of defiance of forcefully gnygpthe steering wheel of his vehicle in
an effort to prevent them from extracting him fram(7) pulled the plaintiff from the cab
of his truck to the ground with a reasonable amadiibrce; (8) handcuffed him with his
hands behind his back and patted him down; (9)kdyiescorted him from the ground to
his feet; (10) directly transported him to the egesrcy room so that he could undergo
the decontamination process for the pepper sprayirgstered; and (11) placed the
plaintiff in a holding cell for further evaluationLater that morning, the plaintiff was
released to attend his scheduled medical appoingwath no physical injury, other than
minor eye irritation from the pepper sprayseéDocket Entry No. 14, Exs. B & C.) The
declarations filed by Officers McNair and Shea,eakibits in support of their motion,
corroborate these contentions. (Docket Entry NoEK3B & C.)

Further, the plaintiff has failed to offer any @snce to the contrary, other than his
own affidavit, alleging that: (1) with Shea pughimim, McNair hit his hands and arms,
jerked him from his truck, threw him on the grouwtiere both of them got on him,
forced his hands behind his back and handcuffed himd (2) after he was handcuffed
and had informed them that he could not get uptdines bad leg, they kicked and cursed
him. (SeeDocket Entry No. 14, Ex. A). While the shoving¢cking and cursing alleged
by the plaintiff may have been unnecessary andpirggiate, the actual force used by
the defendants and the minor injuries sustainega@tiphe contention that the force, like
the harm alleged, was no more tlgnminimis See e.g, Draper v. Reynolds369 F.3d

1270, 1278 (11th Cir. 2004) (single use of a t@ger was not excessive where Plaintiff
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suffered no serious injury and such force was deleraasonably proportionate to calm
belligerent Plaintiff during a traffic stop for idaquate illumination of a tag light);
Durruthy v. Pastor 351 F.3d 1080, 1094 -1095 (11th Cir. 2003) (hujdihat force was
de minimiswhere police officer pulled Plaintiff to the gradinpinned his arms behind
him, kneed him in the back, and handcuffed him).

When accepting the plaintiff's allegations abouwgt &irest and/or detention as true,
the totality of the circumstances support the farsed to effectuate the plaintiff's arrest.
Even though the plaintiff asserts that he neveawdt=d Officer McNair or reached for
anything in his pocket so as to alarm the offi@s4o their safety, it remains undisputed
that he verbally and physically resisted McNair &ftea’s instructions and efforts to
detain him. Given his defiance and refusal to stegisting prior to being pepper-
sprayed, the Court concludes that the plaintiff faéled to proffer evidence to establish
that the force and/or the physical actions take®fiicers McNair and Shea were clearly
excessive or so sufficiently disproportionate te theed presented or objectively
unreasonable under the circumstances so as toitotsst deprivation of the plaintiff's
constitutional rights. Accordingly, Officers McNand Shea are entitled to judgment as
a matter of law on the plaintiff’'s Fourth Amendmemntessive force claim.

b. Fourteenth Amendment Claim

The plaintiff's claim against McNair and Shea foonstitutional violations
premised on the Fourteenth Amendment must also Baitause the Fourteenth
Amendment, by definition, applies only to stateoest not federal. SeeU. S.CONST.
amendXIV, 8 1 (“nor shall anyStatedeprive any person of life, liberty, or property,
without due process of law . . . .”) (emphasis ajpeee also Rutherford v. U,502

F.2d 580, 583 n.4 (5th Cir. 1983) (noting that K] [Flourteenth [A]mendment’s
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restrictions on the powers of the states do notyagapthe federal government). Since
McNair and Shea are not state actors, they ardeshtd judgment as a matter of law on
the plaintiff's claim alleging a constitutional Vadion premised on the Fourteenth
Amendment.

D. The Plaintiff’'s Claims Under the Federal Tort Claims Act

The plaintiff further alleges that the United ®tats liable to him under the FTCA
for his damages and lossesthe FTCA “grants federal district courts jurisibn over a
certain category of claims for which the Unitedt&sahas waived its sovereign immunity
and ‘render[ed] itself liable.” F.D.I.C. v. Meyer 510 U.S. 471, 477, 114 S. Ct. 996,
1001, 127 L.Ed.2d 308 (1994) (citimjchards v. United State869 U.S. 1, 6, 82 S. Ct.
585, 589, 7 L. Ed.2d 492 (1962)). This categomjudes lawsuits against the United
States for money damages arising from:

injury or loss of property, or personal injury aradh caused by the

negligent or wrongful act or omission of any empgeyof the

Government while acting within the scope of hisiagf or

employment, under circumstances where the UnitedeSt if a

private person, would be liable to the claimanaatordance with

the law of the place where the act or omission oecu
Meyer, 510 U.S. at 477, 114 S.Ct. at 1001 (quoting 28.0. §8 1346(b)(1)). “By its

terms, the waiver of sovereign immunity only apphehen the tortfeasor acts within the

scope of his employment.Bodin v. Vagshenigrd62 F.3d 481, 484 (5th Cir. 2006). In

8 As a jurisdictional prerequisite to filing a suitder the FTCA, a plaintiff is required to “firstrgsent his]
claim to the appropriate federal agency and [hhigElaim . . . finally denied by the agency intimg and
sent by certified or registered mail.” 28 U.S.Q2&75(a). If the agency fails to make a final disiion
within six months of receiving the claim, the plifinmay thereafter consider the claim finally dedifor
purposes of filing a claim in district courid. Here, the plaintiff contends that he timely gr&ed his
claim to the defendants by certified mail to thepBement of Veterans Affairs, Office of Regional
Counsel, 6900 Almeda Road, Houston, Texas 7703August 28, 2007. The defendants do not dispute
that the plaintiff has exhausted his administratimedies, that his claim was timely presentechat he
placed a value on his claim. Thus, for purposesthid motion, the Court will presume that the
jurisdictional prerequisite has been satisfied.
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such actions, the United States is the proper pdgtgndant and claims premised on
constitutional tort violations are not cognizabMeyer, 510 U.S. at 477 - 78, 114 S. Ct.
at 1001 (reasoning that the Supreme Court firmécluded such claims stating that the
“United States simply has not rendered itself kalohder § 1346(b) for constitutional tort
claims.”); see alsoDavis v. United State961 F.2d 53, 57 (5th Cir. 1991) (internal
citation omitted) (declaring that “[tlhe Federal rT&Claims Act does not encompass
federal constitutional torts.”)

However, when the government actor is a federaleshgative or law
enforcement officer, the FTCA waives sovereign imityufor certain intentional torts,
including “any claim arising, . . . out of assatdgttery, false imprisonment, false arrest,
abuse of process, or malicious prosecutiddddin 462 F.3d at 484 (quoting 28 U.S.C. 8
2680(h)). An “investigative or law enforcementiodir” within the meaning of the FTCA
is defined as “any officer of the United States whoempowered by law to execute
searches, to seize evidence, or to make arrestgolations of Federal law.” 28 U.S.C. §
2680(h). Thus, Officers McNair and Shea, as VAiceffs, are considered law
enforcement officers within the meaning of the FTCA

1. Claims for Assault and Battery

Under Texas law, “[a] person commits an assatleifintentionally or knowingly
causes physical contact with another when the pdasows or should reasonably believe
that the other will regard the contact as offensivegrovocative.”Glenn 242 F.3d at
313 (quoting Ex. PENAL CODE ANN. 8§ 22.01 (Vernon 1994)). The elements required to
plead a cause of action for battery in Texas at¢ & harmful or offensive contact; (2)

with a plaintiff's person.” Doe v. Beaumont I.S.D8 F. Supp.2d 596, 616 (E.D. Tex.
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1998) (citing Price v. Short 931 S.W.2d 677, 687 (Tex. App. 1996)). “When
determining whether the conduct of law enforcemefficers constituted assault,
[battery,] . . . or false arrest under the FTCA tnited States may invoke any defenses
available to individual law enforcement officersden Texas law.”McElroy v. U.S.861

F. Supp. 585, 594 (W.D. Tex. 1994) (citing 28 U.S§2674 (1994)). “Texas courts
have proclaimed that a police officer is entitledqualified immunity from intentional
tort liability ‘if he is acting in good faith witim the course and scope of his authority, and
performing discretionary functions."McElroy, 861 F. Supp. at 594 — 95 (citiMasquez

v. Hernandez844 S.W.2d 802, 803 (Tex. App.- San Antonio 1986t dism’d w.0.}.);
see Bozeman v. Trevin804 S.W.2d 341, 343 (Tex. App.-San Antonio 1984 writ);
Dent v. City of Dallas729 S.W.2d 114, 117 (Tex. App.-Dallas 1986, weitd n.r.e.),
cert. denied 485 U.S. 977, 108 S.Ct. 1272, 99 L.Ed.2d 483 &)©8 Moreover, any
“activity that would otherwise subject a personliability in tort does not constitute
tortious conduct if [the] actor is privileged [oustified] to engage in that conduct.”
Garza 881 F. Supp. at 1106 (citinginojosa v. City of Terrell834 F.2d 1223, 1231 (5th
Cir. 1988),cert. denied493 U.S. 822, 110 S. Ct. 80, 107 L.Ed.2d 46 (}1P8™ other
words, “a privilege recognizes that, because ofrtheire of their duties, some public
officers may perform certain acts that might otheewvbe tortious if committed by
someone not having those dutie§sarzag 881 F. Supp. at 1106. “Under Texas law, if an
officer has probable cause-which has been estallishthis case-he is justified in using
such force ‘[he] reasonably believes is immediatebgessary to make an arrest or to
prevent escape after the arresttElroy, 861 F. Supp. at 595 (citingeXAs PENAL

CODEANN. 8§ 9.51(a) (Vernon 1994)).
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In this case, the evidence establishes that @ffiskcNair and Shea had probable
cause to arrest and detain the plaintiff. Moreptregir use of pepper spray to subdue the
plaintiff and reasonable force to extricate hirmirbis vehicle appeared necessary under
the circumstances. Nothing in the record indic#ites Officers McNair and Shea acted
in bad faith or beyond the discretion delegatedotber VA officers under the
circumstances. Thus, under Texas law, Officers McMind Shea are protected by
gualified immunity and the plaintiff's assault abdttery claims under the FTCA must
fail.

2. Claim for “Unlawful Restraint”

The plaintiff asserts that Officers McNair and &helawfully restrained him in
violation of Texas law. Under Texas law, liability for both false arrestd/or false
imprisonment will attach when: (1) there is a fuilldetention of a person; (2) without
his or her consent; and (3) without the authorityawv. Pete v. Metcalfe8 F.3d 214,
218-219 (5th Cir. 1993) (citin§ears, Roebuck & Co. v. Castjlle93 S.wW.2d 374, 375
(Tex. 1985)). Texas law also permits “[a]ny peaffecer [to] arrest, without warrant: . .

. persons found in suspicious places and undenrogtances which reasonably show that
such persons have been guilty of some felonybreach of the peace, . . . or threaten, or
are about to commit some offense against the lawgX. CRIM. PROC. CODE ANN. art.
14.03(a)(1) (West 2005kee alsoGarza v. U.S.881 F. Supp. 1103, 1107 (S.D. Tex.
1995) (internal citation omitted). Thus, no actigiil lie against an officer for unlawful

restraint, false arrest or false imprisonment wherebable cause is shown to have

® Under Texas law, unlawful restraint is defined aflofvs: “A person commits an offense if he
intentionally or knowingly retrains another persohex. PENAL CODE § 20.02(a).
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existed, as the existence of probable cause previteauthority to arrestSorenson v.
Ferrie, 134 F.3d 325, 328 (5th Cir. 1998). Further, Te®as Penal Code provision cited
by the plaintiff in support of his claim for unlamfrestraint provides that “[i]t is no
offense to detain or move another under this sectuhen it is for the purpose of
effecting a lawful arrest or detaining an indivitlisavfully arrested.” Ex. PENAL CODE
§20.02(d).

As VA officers, it is undisputed that McNair antiéa possessed the authority to
enforce certain laws and regulations on VA propertgee38 U.S.C. § 902(a)(3).
Inherent in this authority is their ability to raggeithe removal of any person or effects
from VA property and to make arrests upon an irdiial’s failure to comply with an
officer’s directive. See38 C.F.R. § 1.218(b). Because the Court prevwodstermined
that probable cause existed to effect the arregteoplaintiff or to otherwise detain him,
the plaintiff's claim of unlawful restraint and/¢alse arrest or false imprisonment under
the FTCA also fails.

3. Claim for Intentional Infliction of Emotional D istress

In order to recover on a claim for intentionallictfon of emotional distress, “the
plaintiff must show that (1) the defendant actetentionally or recklessly, (2) the
defendant’s conduct was extreme and outrageoushé3jefendant’s actions caused the
plaintiff emotional distress, and (4) the emotiodatress suffered by the plaintiff was
severe.” Ward v. Bechtel Corp.102 F.3d 199, 203 (5th Cir. 1997) (citifigvyman v.
Twyman 855 S.W.2d 619, 621 (Tex. 1993)). To constitexéreme and outrageous
conduct, the defendants’ conduct must have excetalegossible bounds of decency

and be regarded as atrocious and utterly intolerab& civilized society."Garza 881 F.
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Supp. at 1107 (quotingVornick v. Casgs856 S.W.2d 732, 734 (Tex. 1993) (quoting
RESTATEMENT (SECOND) OF TORTS 8 46 cmt. h (1965)). “Itis for the Court to detene,
in the first instance, whether the [officers’] caratl may reasonably be regarded as so
extreme and outrageous as to permit recoveBaiza 881 F. Supp. at 1107 (quoting
Danawala v. Houston Lighting & Power Cd4 F.3d 251, 256 (5th Cir. 1993) (internal
citation omitted)). Because the Court determireeg McNair and Shea’s conduct was
reasonable under the circumstances and was premoisguiobable cause, the Court
determines that their conduct was not extreme anchgeous under the circumstances.
Further, the plaintiff has failed to offer proofaththe defendants’ actions caused him to
suffer severe emotional distress. Therefore, thiged States is entitled to judgment as a
matter of law on the plaintiff's claim for intenhal infliction of emotional distress as the
essential elements of his claim are lacking.
4. Claim for Negligence

The plaintiff generally alleges in his Complainatias a result of the incident, the
defendants are liable to him for negligence. Ninabess, because the actions
complained of by him arise from intentional andfeliberate acts, the plaintiff's
negligence claim also failsSee e.g, City of Waco v. Williams209 S.W.3d 216, 223
(Tex. App.-Waco 2006, pet. denied) (noting thatessive force allegations regarding
taser incident equated to intentional to@ity of Garland v. Riveral46 S.W.3d 334, 338
(Tex. App.-Dallas 2004, no pet.) (recognizing thatentional tort claim had been
asserted where plaintiff alleged that arresteestesiarrest and officers used pepper
spray, handcuffs and canine). Accordingly, thetébhiStates is entitled to judgment as a

matter of law on the plaintiff's negligence claimder the FTCA.
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E. The Plaintiff’'s Request for Continuance

The plaintiff further avers that the defendants’ motion for sumynjadgment
should be denied outright, he should be grantedelda amend his complaint or
additional discovery should be permitted before @mrt considers granting summary
judgment in the defendants’ favor. In this regdrel requests additional time to conduct
discovery “to determine if a videotape of the imitexists, or ever existed, since Officer
McNair recently testified in his deposition thatledo cameras operate at or near the area
“24-7.” (Docket Entry No. 14 at 7). He contendiatt “there is a possibility that the
entire incident described above was videotapedand] such visual evidence will be of
great help to the Court, and should be consideredjetermining whether or not
excessive force was used.fd.

The Court construes the plaintiff's response irs trespect as a request for
continuance to permit additional discovery unden.RR. Civ. P.56(f). Rule 56(f) states
that “[s]hould it appear from the affidavits of arfy opposing the motion that the party
cannot for reasons stated present by affidavitsfaetsential to justify the party’s
opposition, the court . . . may order a continuaieggermit . . . depositions to be taken or
discovery to be had . . . .”EB. R. Civ. P.56(f). “To obtain to §ic|] the shelter of rule
56(f), the party resisting summary judgment mustspnt specific facts explaining the
inability to make a substantive response as reduserule 56(e) and must specifically
demonstrate how discovery will enable him to esthbthe existence of a genuine issue
of material fact.” Robbins v. Amoco Production C852 F.2d 901, 907 (5th Cir. 1992)

(citing Solo Serve Corp. v. Westowne Asso29 F.2d 160, 167 (5th Cir. 1991);
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Securities & Exch. Comm'n v. Spence & Green Chem.8212 F.2d 896, 901 (5th Cir.
1980),cert. denied449 U.S. 1082, 101 S.Ct. 866, 66 L.Ed.2d 806 1)08

In addition to his failure to satisfy the formakpequisites of a Rule 56(f) motion,
the plaintiff has failed to demonstrate diligenaéhis attempts to obtain the discovery he
now seeks. Indeed, the plaintiff has had seveiths from the time he initially sued
the defendants on July 29, 2008, to discover thetence or non-existence of any such
videotapes or to depose any persons charged witvlkdge, possession and/or control
of any video surveillance equipment at the MEDVAMM®Moreover, the Court notes that
the plaintiff only initiated his request for an amlenent and/or continuance 14 days after
the defendants’ filed their motion for dismissalfor summary judgment. Further, no
credible evidence exists in the record to indidht a videotape of the incident even
exists or that video surveillance cameras were awmstalled in the area where the
incident occurred. Finally, the plaintiff has &l to offer an explanation as to how the
discovery he now seeks will provide him refuge froine legal deficiencies that the
defendants have raised in their motion. Becauseasonable time for discovery has
passed and the plaintiff has had ample time to wondhe needed discovery, the
plaintiff's request for amendment and/or continu@rcDENIED. See Paul Kadair, Inc.
v. Sony Corp.694 F.2d 1017, 1030 (5th Cir. 1983) (quotdgntemporary Mission, Inc.
v. United States Postal Ser6é48 F.2d 97, 107 (2d Cir. 1981) (reasoning tikatlé 56(f)
cannot be relied upon to defeat a summary judgmastion ‘where the result of a

continuance to obtain further information wouldvigolly speculative.™)).
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VI.  CONCLUSION

Based on the foregoing, the defendants’ motiordfemissal pursuant toeb. R.
Civ. P.12(b)(5) is GRANTED, as to Officers McNair and Shegthout prejudice.See
text accompanying note 2Also, the defendants’ motion for summary judgmesnt i
GRANTED as to the plaintiff's claims against theitdd States.

It is SOORDERED.

SIGNED at Houston, Texas this"28ay of October, 2009.

s 5

Kenneth M. Hoyt
United States District Judge
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