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INTHE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION

CHERO-KEY PIPING COMPANY,

Plaintiff

V. Civil Action No. H-08-2696

GREAT-WEST LIFE & ANNUITY

}
}
}
}
%
INSURANCE COMPANY et al, }
}
}

Defendants

OPINION AND ORDER

Presently before the Court are Defendant Wellgd-8ank’s Motion to Dismiss
Under Rule 12(b)(6) or Alternatively Motion for Samary Judgment (Doc. 6) and Defendant
Bowen, Miclette & Britt, Inc.’s Motion to Dismissidler Rule 12(b)(6) or Alternatively Motion
for Summary Judgment (Doc. 7). Upon review andsmeration of these motions, the
responses and replies thereto, the relevant leghbaty, and the entire record in this cause, the
Court finds that these motions should be granteglan and denied-in-part.

l. Background and Relevant Facts

On July 3, 2008, Plaintiff Chero-Key Piping Compaf@hero-Key) filed suit
against Defendants Great-West Life & Annuity Ingsioe Company (Great-West), Bowen,
Miclette & Britt, Inc. (Bowen), Jane Doe No. 1 (&aDoe), and Wells Fargo Bank, N.A. (Wells
Fargo) (collectively, Defendants) in the 11th Jwdi®istrict Court of Harris County, Texas
(Cause No. 2008-40794) for negligence, breachdfciary duty, and violations of the Texas
Deceptive Trade Practices Act (DTPA). (Doc. 1 Bx. On September 4, 2008, Defendant
Wells Fargo removed this action joined by and witté consent of Defendants Great-West and

Bowen. Defendants contend that removal is progsabse Plaintiff Chero-Key’s state law
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claims are completely preempted by the Employeerddeent Income Security Act of 1974
(ERISA), 29 U.S.C. § 1004t seq.

Defendant Great-West allegedly served as the sepiovider of a 401(k) plan
(the Plan) it set up for Plaintiff Chero-Key. (Dot Ex. A at 3). Plaintiff contends that
Defendant Great-West breached its duties by fatiingmely notify the fiduciary of the product
plan to advise of noncompliance with regulatiofigl.). Plaintiff further alleges that Defendants
Bowen, Jane Doe, and Wells Fargo, as brokers aedta@f Chero-Key, also breached their
duties by failing to timely notify the fiduciary dhe product plan to advise of noncompliance
with regulations. 1¢l.). These allegations form the basis of Plaintiffsgligence, breach of
fiduciary duty, and DTPA claims.

Several provisions in the Chero-Key Piping Compdng, 401(k) Plan Summary
Plan Description (the SPD) are relevant to the @sspresented in this case. First, the
Introduction, states, in pertinent part, “[yJour Rloyer has established a retirement plan to help
supplement your retirement income. Under the @ogithe Employer makes contributions to a
Trust Fund which will pay you a benefit at retirethé (Doc. 6 Ex. A at 8 1).

The Plan then describes the eligibility requirersext follows:

The service requirement for Elective Deferrals dfahployer

Contributions is .25 Year(s) of Service. You malsto attain age

21 to be eligible to participate in the Plan.

The Plan will not cover Employees covered by a emiVe

bargaining agreement as well as Employees who @neresident

aliens who receive no U.S. earned income from thelgyer.

Your participation in the Plan will begin on thetBnDate defined

at Section Ill. If you are employed on the Plaeftective date,

you do not have to satisfy the Service requiremspatified above.

(Id. at § IV).



Moreover, the SPD sets forth the procedures for leyep and employer
contributions. With respect to employee contribag, the SPD provides as follows:

You, as an eligible Employee, may authorize the IEygr to
withhold from 1% up to 15% of your Compensationsplup to
15% of any Employer paid cash bonus, not to ex&&800 as
adjusted for inflation, and to deposit such amonnhe Plan fund.

(Id. at 8 V(A)). As for employer contributions, the SBiates, in relevant part, as follows:

The employer will contribute all Compensation whighu elect to
defer to the Plan within the limits outlined in 8en V(A) . . .

[tlhe employer will contribute an amount equal %2 of your
Elective Deferrals. The Employer shall not matcuryElective
Deferrals that are in excess of 3% of your Compigosa . .

[tlhe Employer may also contribute an additional oamt
determined in its sole judgment. This additionahtcibution, if
any, will be allocated to only Non-highly Comperesit
Participants].]

(Id. at 8 VI(A)). Because the employer’s contributiayes into a trust fund, the SPD includes
information about investments. Specifically, tHeD5states that,

[tthe monies contributed to the Plan may be inwkste any
security or form of property considered prudent &retirement
plan. Such investments include, but are not lichtte, common
and preferred stocks, exchange traded put andpatns, bonds,
money market instruments, mutual funds, savingsowus,
certificates of deposit, Treasury bills, or inswarcontracts. An
institutional Trustee may invest in its own dep®sitr those of
affiliates which bear a reasonable interest rateinca group or
collective trust maintained by such Trustee.

(Id. at § XII(A)).

Lastly, the SPD describes the procedures for raagivetirement benefits and
distributions. Specifically, the SPD states atofos:

The full value of your account balance is payallgaur Normal

Retirement Age, even if you continue to work, ouyoay defer
payment until April 1 following the year you reaabe 70-Y% . . .



Upon attainment of age 59-%, benefits attributableEmployer

contributions, allocated to your account(s) in escef two years,

are available for withdrawal if you are 100% vesiadthose

benefits.
(Id. at 8 XI(A), (B)). This section also describes firecedures for hardship withdrawals and
what happens in the event of a Plan participargatiul

Defendants Wells Fargo and Bowen have separately fnotions to dismiss or,
alternatively, motions for summary judgment. (Do8s% 7). Both Defendants argue that the
Plan in question is an “employee benefit plan” laat term is defined under ERISA and that
ERISA preempts all of Plaintiff's state law claim®efendants, therefore, ask that the Court
either dismiss Plaintiff's claims or, alternativelgstruct Plaintiff to re-plead with specificitysi
claims under ERISA. In opposition, Plaintiff arguthat its claims are not subject to complete
preemption because ERISA’s savings clause exenapises of action brought under state laws
regulating insurance, in this case, the DTPA. (Od). Defendants Wells Fargo and Bowen,
however, maintain that ERISA’s savings clause does apply to Plaintiffs DTPA claim.

(Docs. 22 & 26).

. Legal Standard on Summary Judgment

A party moving for summary judgment must inforne tcourt of the basis for the
motion and identify those portions of the pleadjmdgpositions, answers to interrogatories, and
admissions on file, together with the affidavifsamy, that show that there is no genuine issue as
to any material fact and that the moving partynstied to judgment as a matter of law. Fed. R.
Civ. P. 56(c);Celotex Corp. v. Catretd77 U.S. 317, 325 (1986hkjart v. Hairston 343 F.3d
762, 764 (5th Cir. 2003). The substantive law gowgy the suit identifies the essential elements

of the claims at issue and, therefore, indicateghvifacts are material Andersonv. Liberty



Lobby, Inc, 477 U.S. 242, 248 (1986). The initial burdensfain the movant to identify areas
essential to the nonmovant's claim in which theran “absence of a genuine issue of material
fact.” Lincoln Gen. Ins. Co. v. Reynd01 F.3d 347, 349 (5th Cir. 2005). If the movipayty
fails to meet its initial burden, the motion mus @enied, regardless of the adequacy of any
response.Little v. Liquid Air Corp, 37 F.3d 1069, 1075 (5th Cir. 1994) (en banc).

Once the movant meets its burden, however, the neant must direct the
court’s attention to evidence in the record suiitito establish that there is a genuine issue of
material fact for trial. Celotex 477 U.S. at 323-24. The non-moving party “mistmore than
simply show that there is some metaphysical doslibdhe material factsMatsushita Electric
Indust. Co., Ltd. v. Zenith Radio Car@g75 U.S. 574, 586 (1986) (citing.S. v. Diebold, Inc.,
369 U.S. 654, 655 (1962)). Instead, the non-moypiaugy must produce evidence upon which a
jury could reasonably base a verdict in its favAnderson477 U.S. at 24&ee also DIRECTV
Inc. v. Robson420 F.3d 532, 536 (5th Cir. 2005). To do se, nbnmovant must “go beyond
the pleadings and by [its] own affidavits or by dsjtions, answers to interrogatories and
admissions on file, designate specific facts thatsthere is a genuine issue for triaWebb v.
Cardiothoracic Surgery Assoc. of North Texas, PX39 F.3d 532, 536 (5th Cir. 1998).
Unsubstantiated and subjective beliefs and conglualbegations and opinions of fact are not
competent summary judgment evidenc#lorris v. Covan World Wide Moving, Ind44 F.3d
377, 380 (5th Cir. 1998)Grimes v. Texas Dept. of Mental Health and MeR@iardation 102
F.3d 137, 139-40 (5th Cir. 1996porsyth v. Barr 19 F.3d 1527, 1533 (5th Cir. 1994krt.
denied 513 U.S. 871 (1994)fopalian v. Ehrman954 F.2d 1125, 1131 (5th Cir. 1992%rt.
denied 506 U.S. 825 (1992). Nor are pleadings summaadgment evidenceWallace v. Tex.

Tech Univ, 80 F.3d 1042, 1046 (5th Cir. 1996) (citibitle, 37 F.3d at 1075). The non-movant



cannot discharge his burden by offering vague atlegs and legal conclusionsSalas v.
Carpenter 980 F.2d 299, 305 (5th Cir. 1992)yjjan v. National Wildlife Fed')n497 U.S. 871,
889 (1990). Nor is the court required by Rule &8ift through the record in search of evidence
to support a party's opposition to summary judgmieagas v. Tennessee Gas Pipeline €86
F.3d 455, 458 (5th Cir. 1998) (citirRkotak v. Tenneco Resimgc., 953 F.2d 909, 915-16 & n.7
(5th Cir. 1992)).

Nevertheless, all reasonable inferences mustderdin favor of the non-moving
party. Matsushita 475 U.S. at 587-88see also Reaves Brokerage Co. v. Sunbelt Fruit &
Vegetable C0.336 F.3d 410, 412 (5th Cir. 2003). Furthermdtne,party opposing a motion for
summary judgment does not need to present additesidence, but may identify genuine issues
of fact extant in the summary judgment evidencedpeced by the moving partylsquith v.
Middle South Utilities, In¢.847 F.2d 186, 198-200 (5th Cir. 1988). The nanamg party may
also identify evidentiary documents already intbeord that establish specific facts showing the
existence of a genuine issueavespere v. Niagara Mach. & Tool Works, |n@10 F.2d 167,
178 (5th Cir. 1990). In reviewing evidence favdealbo the party opposing a motion for
summary judgment, a court should be more leniendliowing evidence that is admissible,
though it may not be in admissible forngee Lodge Hall Music, Inc. v. Waco Wrangler Club,
Inc.,831 F.2d 77, 80 (5th Cir. 1988).

1. Discussion

The Court must address whether the Plan at theercaftthis dispute is an
“employee benefit plan” as that term is defined em&RISA, and, if so, whether ERISA
completely preempts Plaintiff's state law claims fegligence, breach of fiduciary duty, and

violations of the DTPA.



A. The Plan at Issue is an “Employee Benefit Plamder ERISA

ERISA defines an “employee benefit plan” as an @ygé welfare benefit plan or
an employee pension benefit plan or a plan whidboit an employee welfare benefit plan and
an employee pension benefit plan. 29 U.S.C. 8§ @()(3). An “employee pension benefit
plan” is “any plan . . . established or maintairlgdan employer . . . that provides retirement
income to employees, or . . . results in a defafahcome by employees for periods extending
to the termination of covered employment or beydhd?9 U.S.C. § 1002(2)(A).

To determine whether a plan falls under ERISA, ¢bart must first determine
whether the plan falls under one of ERISA’s safebbmprovisions. McDonald v. Provident
Indem. Life Ins. C9.60 F.3d 234, 236 (5th Cir. 1995). If not, thaudamust inquire whether
“from the surrounding circumstances a reasonaligopgcould] ascertain the intended benefits,
a class of beneficiaries, the source of financary] procedures for receiving benefitdd. at
236 (citingMem’l Hosp. Sys. v. Northbrook Life Ins. C804 F.2d 236, 240-41 (5th Cir. 1990)

(quotingDonovan v. Dillingham688 F.2d 1367, 1373 (11th Cir. 1982) (en bancMpreover,

! A plan is not covered by ERISA if all of the foling four conditions are satisfied:
(1) No contributions are made by an employer orleyge organization;

(2) Participation the program is completely volumtafor employees or
members;

(3) The sole functions of the employer or emplogeganization with respect to
the program are, without endorsing the program,péosmit the insurer to
publicize the program to employees or membersotieat premiums through
payroll deductions or dues checkoffs and to rehant to the insurer; and

(4) The employer or employee organization receiwesconsideration in the
form of cash or otherwise in connection with thegyam, other than reasonable
compensation, excluding any profit, for administrat services actually
rendered in connection with payroll deductions wesicheckoffs.

29 C.F.R. § 2510.3-1(j).



the employer must have established or maintainegldn for the purpose of providing benefits
to its employeeslid.

For the reasons set forth below, the Court agrettsDdefendants’ assertions that
the Plan is an ERISA plan. The SPD states, inmmart part, “[yJour Employer has established a
retirement plan to help supplement your retiremeocdome. Under the program, the Employer
makes contributions to a Trust Fund which will pay a benefit at retirement.” (Doc. 6 Ex. A
at 8 1). This statement demonstrates that the &b@s not fall under the safe harbor provision
because the employer, Plaintiff Chero-Key, contebuto it. Moreover, it illustrates that the
employer established the Plan for the purpose @figing benefits to its employees.

Upon review of the SPD, a reasonable person caglertain the intended
benefits, class of beneficiaries, source of finagciand procedures for receiving benefits. It is
clear from the Plan’s language that Plaintiff ChKry intends to provide retirement benefits to
its employees who have fulfilled the eligibilityqn@irements set forth in section 1V of the SPD.
Additionally, sections V and VI of the SPD descritie source of financing with respect to
employee and employer contributions, respectiveBection Xl advises the Plan participants
that the monies contributed “may be invested in segurity or form of property considered
prudent for a retirement plan.”ld( at 8 XII). The procedures for receiving distriloats during
employment, for hardship withdrawals, at retiremantd at death are set forth in section XI. As
such, the Court finds that the Plan is an ERISApla

B. Plaintiff's State Law Claims are Preempted by&R

There are two types of ERISA preemptiok.l. DuPont de Nemours & Co. v.
Sawyer 517 F.3d 785, 797 (5th Cir. 2008). First, ERISAXpress preemption clause states that,

with certain exceptions, ERISA “shall supersede ang all State laws insofar as they may now



or hereafter relate to an employee benefit plan”. Id. at 797 (quoting 29 U.S.C. 8§ 1144(a)).
Second, ERISA’s civil enforcement provision, coelifiat 29 U.S.C. 8§ 1132(a), “set[s] forth a
comprehensive civil enforcement scheme that woelcddmpletely undermined if ERISA-plan
participants and beneficiaries were free to obtamedies under state law that Congress rejected
in ERISA.” Id. (quotingAetna Health, Inc. v. Daviléb42 U.S. 200, 208-09 (2004jlot Life

Ins. Co. v. Dedeayx81 U.S. 41, 54 (1987)) (internal quotations ¢edlf. Therefore, any state
law claim that “duplicates, supplements, or supiglaime ERISA civil enforcement remedy
conflicts with the clear congressional intent tokenaghe ERISA remedy exclusive and is
therefore pre-emptedld. (citing Aetng 542 U.S. at 20®ilot Life, 481 U.S. at 54-58ngersoll-
Rand Co. v. McClendod98 U.S. 133, 143-45 (1990)).

A state law “relates to” a benefit plan if it hax@nnection with or reference to
such a plan. Hogan v. Kraft Foods969 F.2d 142, 144 (5th Cir. 1992) (citations aeai).
Plaintiff Chero-Key’'s claims for negligence, breach fiduciary duty, and violations of the
DTPA are all based on Defendants’ failure to timedtify the fiduciary of the product plan to
advise of noncompliance with regulations. Thesgéedfaw claims are analogous to those raised
and found to have been preempted by ERISA in pusvidecisions. Id. at 144-45 (citing
Ramirez v. Inter-Continental Hotel890 F.2d 760 (5th Cir. 1989) (ERISA preemptsusést
such as Ex. INs. CoDE art. 21.21 which provide an action for impropendiang of insurance
claims); Boren v. N.L. Industries, Inc889 F.2d 1463 (5th Cir. 1989) (ERISA preemptsalex
DTPA); Hermann Hospital v. MEBA Medical & Ben. Pla845 F.2d 1286 (5th Cir. 1988)
(ERISA preempts common law claims for breach oludidry duty, negligence, equitable
estoppel, breach of contract and fraud)). Moreowenge of Plaintiff's claims fall under ERISA’s

savings clause, which exempts from preemption ‘tanyof any state which regulates insurance,



banking, or securities.’ld. at 145-46 (quoting 29 U.S.C. § 1144(b)(2)(A);tPilot Life, 481
U.S. at 50 (state law breach of contract and ddtgamd faith and fair dealing not saved);
Ramirez,890 F.2d at 763-64 €KX. INS. CoDE art. 21.21 not savedlIcManus v. Travelers
Health Network,742 F. Supp. 377 (W.D. Tex. 1990) (Texas DTPA sated);Cathey v.
Metropolitan Life Ins. Co.805 S.W.2d 387 (Tex. 1991) (Texas DTPA not saveAypcordingly,
the Court finds that all of Plaintiff Chero-Key'dage law claims against Defendants are
preempted under ERISA.

Plaintiff Chero-Key makes two additional argumemisither of which the Court
finds persuasive. First, it contends that the damot an “employee benefit plan” under ERISA
because “the essence of the problem is that a pr@peompliant plan was not set up or
certified.” (Doc. 16 at § 16). Plaintiff has fadl to substantiate this argument with any factual o
legal support. The Court finds that the Plan isE®ISA plan. Second, Plaintiff Chero-Key
attempts to argue that claims against “outsiders@at preempted because such individuals and
entities are not plan fiduciaries under ERISA. tAe Fifth Circuit has stated, “[t]he critical
determination [is] whether the claim itself creatadrelationship between the plaintiff and
defendant that is so intertwined with an ERISA pthat it cannot be separated.Bank of
Louisiana v. Aetna U.S. Healthcare, Ind68 F.3d 237, 243 (5th Cir. 2006) (quotidgbson v.
Robinson 75 Fed. Appx. 949, 954 (5th Cir. 2003)). In assg causes of action for negligence,
breach of fiduciary duty, and DTPA violations, Rl#if claims that Defendants breached their
duties by failing to timely notify the fiduciary dhe product plan to advise of noncompliance
with regulations. Because these three causestiohadtave created a relationship between the
parties that is so intertwined with the Plan atigsghe claims against the “outsiders” cannot be

separated and are, therefore, preempted.

-10 -



V. Conclusion

Accordingly, it is hereby

ORDERED that Defendant Wells Fargo Bank’s MotionQtismiss Under Rule
12(b)(6) or Alternatively Motion for Summary Judgmie(Doc. 6) and Defendant Bowen,
Miclette & Britt, Inc.’s Motion to Dismiss Under Rai 12(b)(6) or Alternatively Motion for
Summary Judgment (Doc. 7) are GRANTED-IN-PART arteNIED-IN-PART. It is further

ORDERED that Plaintiff's state law causes of attfor negligence, breach of
fiduciary duty, and violations of the DTPA are HeyeDISMISSED but that Plaintiff shall have
THIRTY (30) DAYS from the date this Opinion and @rdis issued in which to serve an

amended complaint re-pleading its causes of acimier ERISA.

SIGNED at Houston, Texas, this 12th day of Auge09.

M 0., . |l

v ¥ ARG WW
MELINDA HARMON
UNITED STATES DISTRICT JUDGE
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