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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION

CECIL C. COX,et al, 8§
Plaintiffs, g
VS. § CIVIL ACTION NO. H-08-2758
STATE OF TEXASet al, g
Defendants. g
MEMORANDUM OPINION AND ORDER
INTRODUCTION

Pending before the Court is the defendants’, gatGarcia (“Garcia”) and Jason Harper
(“Harper”) (“Garcia” and “Harper” collectively refeed to as the “defendant officers”), motion
for summary judgment and brief in support (Dockatri£ No. 60) and the plaintiffs’, Cecil C.
Cox (“C. Cox"), individually and as representativiethe Estate of Larry Louis Cox, and Robert
Earl Cox (R. Cox”) (collectively, the “plaintiffs))yesponse (Docket Entry No. 64). After having
carefully considered the pleadings, the partieddnsgsions, the uncontested facts and the
applicable law, the Court determines that deferglanbtion for summary judgment should be
DENIED in part and GRANTED in part.

I. FACTUAL BACKGROUND

The plaintiffs initiated the instant action on bkt their brother, Larry Louis Cox (“L.
Cox”), a former inmate at the Estelle Unit of thex@s Department of Criminal Justice —
Correctional Institutions Division (“TDCJ-CID”), ainst the State of Texas, the TDCJ, the
University of Texas Medical Branch-Texas Departnawniustice Hospital (“"UTMB”), Garcia, a

correctional officer at the Estelle Unit, and Harpa correctional officer at the Estelle Unit
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(collectively, the “defendants”), allegingnter alia, that the defendants’ excessive force and
deliberate medical indifference caused their bntghaeath. It appears that on Tuesday, January
23, 2007, inmates located in the C-wing sectiothef Estelle Unit were being escorted out of
their cells for the purpose of conducting pest marfumigation inside their cells. L. Cox, an
inmate located in this section of the Estelle Wyvas handcuffed and escorted out of his cell by
Garcia and Harper, prison guards in the Estellet. Uifter the fumigation of his cell was
completed, he was then escorted back into hisbgethe same officers. Shortly thereafter, he
began kicking wildly and kicked Garcia’s right ledAt this point, the facts are disputed as
Garcia and Harper assert that they then placedox. &yainst the wall inside his cell, while
Garcia attempted to reason with and calm him dowhey report that L. Cox thereafter kicked
Garcia two more times and attempted to pull awamnfthem at which time they placed him on
the cell floor. They further contend that on th@ywadown to the floor L. Cox hit his head on the
metal railing on a locker box.

Conversely, the plaintiffs, in their complaint, egje that Garcia and Harper used
excessive force against L. Cox on January 23, 20(Bpecifically, the plaintiffs complain that
after placing L. Cox in hand restraints, Garcia d#arper “proceeded to maliciously and
sadistically throw him down to the concrete floodasavagely beat him until he bled profusely

from [the] head.” During this encounter, the ptdis contend that Garcia and Harper

1The plaintiffs allege in their complaint that tHefendant officers’ use of force
incident occurred on January 3, 2007. Howeverptier
evidence contained in the record, including thelentiary
support submitted by the plaintiffs in oppositiom the
defendant officers’ motion for summary judgmenticate
that the incident actually occurred on January ZB)7.
Thus, the Court will presume that the plaintiffs daaan
omission and that the date of the incident as eefsd in
the complaint should be interpreted to mean Jan@8&ry
2007.
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“repeatedly slammed [L. Cox’s] head into his mdtahk and locker causing him severe pain.”
As a consequence, the plaintiffs contend that Ix §lestained a fractured C3 and C6 vertebrae in
his neck and a broken nose.

The plaintiffs allege that after the incident, LoxCwas treated by UTMB medical
personnel.2 They contend that although UTMB parebapplied twenty-one stitches to close
the lacerations to L. Cox’s face following the ikhent, they failed to discover the fractured
vertebrae in his neck, merely prescribing weak palievers to him and returning him to his cell,
despite his complaints of neck pain.

The plaintiffs further aver that for two days aftes physical confrontation with Garcia
and Harper, L. Cox lay motionless in his cell whbeewas forced to urinate and defecate on
himself due to his inability to move as a resultieéd neck injury he sustained. During this time,
they contend that L. Cox repeatedly informed pripensonnel that he was unable to move his
upper and lower extremities. Nevertheless, théggal that the defendants took no action,
provided L. Cox with no medical treatment and pétexi his condition to rapidly deteriorate and
reach a state where nothing could be done to saudeh

On January 26, 2007, at approximately 10:00 a.m.Cax was transported from the
Estelle Unit by ambulance to the Galveston Unittreg University of Texas Medical Branch
Emergency Room with multiple injuries. Upon hisial, he was admitted into the intensive
care unit with a “C-Spine injury, quadriplegi[a]darenal failure.” (Docket Entry No. 64, EX.
11). He was placed on the serious critical lisgggroximately 10:45 p.m. on that same day. He

remained in the intensive care unit until his deathFebruary 6, 2007, at approximately 8:55

2 The evidence in the record denotes that on theotlthe January 23, 2007 use
of force incident, L. Cox was transported to thealo
emergency room at Huntsville Memorial Herman for
sutures and further evaluation.
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a.m. Id. At that time, the provisional cause of his deatls @Waclared to be “Sepsis and Cardiac
Arrest.” Id. The plaintiffs contend that the Galveston Coulktgdical Examiner ultimately
ruled L. Cox’s death a homicide caused by “medneglect complicating blunt force trauma.”

On September 12, 2008e plaintiffs, C. Cox, as representative and béihe Estate of
L. Cox, and R. Cox, as legal heir of the Estaté.o€ox, commenced this suit pursuant to 42
U.S.C. § 1983,3 alleging violations of their brateeFourth, Fifth, Eighth, and Fourteenth
Amendment rights and state law claims of assaulttattery. The defendant officers now move
for summary judgment on the plaintiffs’ claims fdeliberate medical indifference, declaratory
judgment and injunctive relief. They also seelomplete dismissal of the plaintiffs’ complaint,
alleging that the plaintiffs are not the propertesrto prosecute wrongful death and survival
causes of action against them.4
1. CONTENTIONS OF THE PARTIES

A. The Defendants’ Contentions

The defendant officers contend that they aretledtito summary judgment on the
plaintiffs’ claim for medical indifference brouglpursuant to 42 U.S.C. 8 1983 due to their

entittement to qualified immunity. Next, they centl that they are entitled to a complete

3 Section 1983 provides that “every person whoeumolor of any statute, ordinance, regulationt@msor usage,

of any State . . . subjects, or causes to be sidojeany ... person within the jurisdiction thereofthe deprivation

of any rights, privileges, or immunities securedtsy Constitution and laws, shall be liable tophety injured.” 42

U.S.C. § 1983. By its terms, the statute creabesubstantive rights; it merely provides remedesdeprivations of

rights established elsewher€ity of Oklahoma City v. Tuttlél71 U.S. 808, 816, 105 S. Ct. 2427, 85 L. Ed72d

(1985).

4 Because the plaintiffs acknowledge that they dbaed their wrongful death

causes of action upon the filing of their First Arded
Complaint, the Court will only address the defertdan
standing argument relative to their survival causés
action. Thus, the defendant officers’ motion fanmgnary
judgment for lack of standing as to the plaintiffi@ongful
death causes of action is hereby DENIED as moot.
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dismissal of the plaintiffs’ complaint because fHaintiffs have not demonstrated that they are
the proper parties to prosecute their wrongful llleatd survival causes of action. Finally, the
defendant officers aver that the plaintiffs lackngting to obtain the declaratory and injunctive

relief they seek.

B. The Plaintiffs’ Contentions

The plaintiffs contend that the defendant officarsition for summary judgment should
be denied in its entirety. First, they contendt tthee defendant officers are not entitled to
qualified immunity on any of their constitutionddions. Second, they assert that upon the filing
of their First Amended Original Complaint on Decenii5, 2008, they elected to only pursue
their survival claims against the defendant oficehrough C. Cox, in his capacity as
representative and heir of the Estate of L. Cox, RnCox, as legal heir to the Estate of L. Cox.
They contend that C. Cox and R. Cox are the rigméirs to the Estate of L. Cox and that no
administration is pending or necessary. Accordingie plaintiffs contend that the defendant
officers’ motion for summary judgment should be idenas they have standing to bring the
instant survival action. Alternatively, the plaffg seek leave to amend their complaint to
correct any deficiencies should the Court deternttia¢ they have failed to meet their burden as
to any claim addressed by the defendant officedéaauplead.
V. STANDARD OF REVIEW

Summary judgment is proper “if the pleadings, déposs, answers to interrogatories
and admissions on file, together with the affidavit any, show that there is no genuine issue as
to any material fact and that the moving partynsitked to judgment as a matter of law."Ed-

R. Civ. P. 56(c). “The [movant] bears the initial burdenidentifying those portions of the
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pleadings and discovery in the record that it velsedemonstrate the absence of a genuine issue
of material fact.” Lynch Props., Inc. v. Potomac Ins. .C@40 F.3d 622, 625 (5th Cir. 1998)
(citing Celotex v. Catrett477 U.S. 317, 322-325 (1986)). Once the movantes this initial
burden, the burden shifts to the nonmovant to sthatvsummary judgment is inappropriateee
Fields v. City of S. Houstor922 F.2d 1183, 1187 (5th Cir. 1991). The nonmobwvaust go
beyond the pleadings and designate specific faciging that a genuine issue of material fact
exists. Matsushita Elec. Indus. Co. v. Zenith Radio Co#¥5 U.S. 574, 587 (1986). The
nonmovant may not rest on conclusory allegationsdenials in its pleadings that are
unsupported by specific facts.Ed: R. Civ. P. 56(e). “[T]he substantive law will identify wdhi

facts are material.’Anderson v. Liberty Lobby, Ind77 U.S. 242, 248 (1986).

In determining whether genuine issues of materat exist, “factual controversies are
construed in the light most favorable to the nonamybut only if both parties have introduced
evidence showing that a controversy existkynch 140 F.3d at 625. “A dispute regarding a
material fact is ‘genuine’ if the evidence wouldripé@ a reasonable jury to return a verdict in
favor of the nonmoving party.”"Roberson v. Alltel Info. Serys373 F.3d 647, 651 (5th Cir.
2004). Thus, “[tlhe appropriate inquiry is ‘wheththe evidence represents a sufficient
disagreement to require submission to a jury orthdreit is so one-sided that one party must
prevail as a matter of law.”Septimus v. Univ. of Housto899 F.3d 601, 609 (5th Cir. 2005)
(quotingAnderson477 U.S. at 251-252).

V. ANALYSIS & DISCUSSION
A. The Plaintiffs’ Standing to Bring Their Survival Causes of Action
The defendant officers move for a complete disnhiggathe plaintiffs’ complaint,

alleging that the plaintiffs are not the propertigarto assert wrongful death and survival causes
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of action. The plaintiffs, in contrast, argue thaat they are L. Cox’s brothers, and his heirs at
law, and are thus, entitled to proceed with theamsaction under the Texas Survival Statute,
specifically TEx. Civ. PRAC. & REM. CoDE § 71.021. “Standing under the Civil Rights Stagute
is guided by 42 U.S.C. § 1988, which provides #tate common law is used to fill the gaps in
administration of civil rights suits.”Pluet v. Frasiey 355 F.3d 381, 383 (5th Cir. 2004) (citing
42 U.S.C. § 1988(a)). In accordance with § 19BB, Court is required to look to Texas state
law to decide whether the plaintiffs have standim@ssert survival causes of action against the
defendant officers under 42 U.S.C. 8§ 1983uet, 355 F.3d at 383 — 84ee also Aguillard v.
McGowen 207 F.3d 226, 231 (5th Cir. 2000).

The Texas Survival Statute provides, in relevaait,pthat “[a] cause of action for
personal injury to the health, reputation, or pereban injured person does not abate because of
the death of the injured person . . . .EXTCIv. PRAC. & REM. CODE § 71.021(a). In this regard,

a survival action “preserves a claim for the estather than creating a new cause of action for
those surviving the decedentPluet, 355 F.3d at 384 (citingvila v. St. Luke’s Lutheran Hosp.
948 S.W.2d 841, 857 (Tex. App. — San Antonio 19@Tt denied). As such, “[t]he parties to a
survival action seek adjudication thfe decedent’'s owadlaims for the alleged injuries inflicted
upon [him] by the defendant[s].Austin Nursing Center v. Lovqta71 S.W.3d 845, 850 (Tex.
2005) (emphasis in original). Under the Texas BafvStatute, “[a] personal injury action
survives . . . in favor of the heirs, legal reprea@ves and estate of the injured persongx.T
Civ. PRAC. & REM. CoDE § 71.021(b). Section 3 of the Texas Probate Cedimas “heirs” to
include “those persons, including the surviving 158 who are entitled under the statutes of
descent and distribution to the estate of a dec¢eslea dies intestate.” BX. PROB. CODE ANN 8§

3(0). A “personal representative” or “representtiof an estate, is defined under this section to
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include an “executor, independent executor, adrmmat®, independent administrator, [and]
temporary administrator, together with their susces.” TEx. PROB. CODEANN § 3(aa).

Ordinarily, “only the estate’s personal represewahas the capacity to bring a survival
claim.” 1d. (citing Frazier v. Wynn 472 S.W.2d 750, 752 (Tex. 1971)). Under certain
circumstances, however, heirs at law may be perchitb commence a suit on behalf of a
decedent’s estateAustin Nursing Centerl71 S.W.3d at 850 - 51 (citirfghepherd v. Ledford
962 S.W.2d 28, 31 — 32 (Tex. 1998). To this ehe, Texas Supreme Court has “held that
‘[h]eirs at law can maintain a survival suit duritige four-year period the law allows for
instituting administration proceedings if they gkeand prove that there is no administration
pending and none [is] necessaryld. “[A] family agreement regarding the dispositiohtbe
estate’s assets can provide support for the assettiat no administration of the decedent’s
estate is necessaryAustin Nursing Centerl71 S.W.3d at 851 (citinBhepherd962 S.W.2d at
32 - 34).

Here, the instant suit was initiated by C. Coxreggzesentative and heir of the Estate of
L. Cox, and R. Cox, as legal heir of the Estaté.ofox. Although it appears that the plaintiffs
have initiated the action necessary to have C. @pypointed as the legal representative of his
deceased brother’s estate by filing a requestefiters of administration with a probate court in
Walker County, Texas, no such appointment and/sigdation appears to have been made to
date. Thus, C. Cox lacks standing to maintainiis&ant action as the legal representative of L.
Cox’s estate.

While it is true that C. Cox has not provided tklsurt with proof that he has been
appointed as the legal representative of L. Costate and that he has received approval from

the probate court to proceed with this lawsuit i® fepresentative capacity, sufficient evidence
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exists in the record, however, to establish thailasgs, both C. Cox and R. Cox, have standing
as “heirs” to bring the instant action under thed%®Survival Statute. First, the plaintiffs plead
that they are the decedent’s brothers and thatiticedent died intestate on February 6, 2007,
with no spouse, children or surviving parents. ddelc the plaintiffs assert that the decedent died
without owning any real property and that his estas no debts and/or fewer than two debts.
Third, the plaintiffs plead that “all interested rig@s entered into an agreement between
themselves concerning the distribution of any espabperty.” (Docket Entry No. 28 at 9.)
Finally, the plaintiffs declare, both in their Ririmended Original Complaint and response in
opposition to the defendants’ motion, that no adstiation of the estate is pending and none is
necessary. The fact that the plaintiffs’ havedfigen Application for Letters of Administration in
a probate court in Walker County, Texas does nosedhe estate to be “pending” for purposes
of applying the survival statute exceptiosee Pratho v. Zapatd57 S.W.3d 832, 840 (Tex.
App. — Fort Worth 2005, no pet. h.) (reasoning tlaat estate is not ‘pending’ for purposes of
applying the exception to the survival statute sslend until a probate court appoints a personal
administrator of the estate”). Therefore, whenstanng the facts in the light most favorable to
the plaintiffs, the Court finds that the plaintiffve standing as “heirs” to proceed with the
instant survival action and defendants’ motiondommary judgment in this regard is denied.

B. The Plaintiffs’ Claim for Medical Indifference Under Section 1983

The defendant officers also move for summary juelgimon the plaintiffs’ § 1983
deliberate medical indifference claim, assertingt tthey were not personally involved in
summoning medical care for L. Cox following the dary 23, 2007, incident and as such, they
are entitled to qualified immunity with regard teetplaintiffs’ claim for medical indifference.

Under the qualified immunity doctrine, governmentdficers are safeguarded “from civil
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liability for damages based upon the performancdisdretionary functions if [their] acts were
objectively reasonable in light of then clearlyaddished law.” Atteberry v. Nocona Gen. Hosp.
430 F.3d 245, 253 (5th Cir. 2005) (quotifigompson v. Upshur Coun@®45 F.3d 447, 456 (5th
Cir. 2001)). The qualified immunity doctrine hassentially evolved to provide “protection to
all but the plainly incompetent or those who knoglynviolate the law.” Malley v. Briggs 475
U.S. 335, 341, 106 S. Ct. 1092, 89 L.Ed.2d 271 §)g8iting Harlow v. Fitzgerald 457 U.S.
800, 818, 102 S. Ct. 2727, 73 L.Ed.2d 396 (1982)yYhen a defendant invokes [the] qualified
immunity [defense], the burden is on the plaintdf demonstrate the inapplicability of the
defense.” Atteberry 430 F.3d at 253 (quotingcClendon v. City of Columhi&05 F.3d 314,
323 (5th Cir. 2002) (en banc) (per curiam)).

The Fifth Circuit has set forth a two-step anaysi govern the determination of whether
the defendant officers are entitled to qualifiedniomity. First, a court must determine “whether
the facts, either as the plaintiff alleges or asvpd without dispute, establish that the officer
violated a clearly established constitutional rightLinbrugger v. Abercia 363 F.3d 537,
540 (5th Cir. 2004) (citingPrice v. Roark 256 F.3d 364, 369 (5th Cir. 2001)). “If no
constitutional right has been violated, the inqueyds and the defendants are entitled to
gualified immunity.” Id. If, however, the plaintiff has alleged a violatiof a clearly established
constitutional right, the court must next examinghéther the [defendants’] conduct was
objectively unreasonable under established laliribrugger, 363 F.3d at 540 (citinazan v.
Hidalgo County 246 F.3d 481, 490 (5th Cir. 20018¢cord Atteberry 430 F.3d at 253. The
Fifth Circuit “has repeatedly held that objectivasonableness in a qualified immunity context
is a question of law for the court to decide, notissue of fact.” Atteberry 430 F.3d at 256

(citing Williams v. Bramer 180 F.3d 699, 703 (5th Cir. 1999) (stating thabjéctive
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reasonableness is a matter of law for the courtdetde, not a matter for the jury”) (other
citations omitted).

“[T]he usual summary judgment burden of proof ier&d in the case of a qualified
immunity defense.” Michalik v. Hermann422 F.3d 252, 262 (5th Cir. 2005 (citiBgzan v.
Hidalgo County246 F.3d 481, 489 (5th Cir. 2001)). In this regéka]n officer need only plead
his good faith, which then shifts the burden to ghantiff, who must rebut the defense by
establishing that the officer’'s allegedly wrongéainduct violated clearly established lawd.
“The plaintiff bears the burden of negating theethse and cannot rest on conclusory allegations
and assertions but must demonstrate genuine istueaterial fact regarding the reasonableness
of the officer’'s conduct.”ld.

In this case, the plaintiffs contend that the ddéam officers were deliberately indifferent
to L. Cox’s serious medical needs. Generally, ‘tieatment a prisoner receives in prison and
the conditions under which he is confined are stlife scrutiny under the Eighth Amendment.”
Farmer v. Brennan511 U.S. 825, 832, 114 S. Ct. 1970, 1976, 12812& 811 (1994) (quoting
Helling v. McKinney 509 U.S. 25, 31, 113 S. Ct. 2475, 2480, 125 2&@2 (1993)). In this
regard, the Eighth Amendment’s prohibition agaiostel and unusual punishment “has been
interpreted to impose a duty on prison officialgtovide inmates with adequate food, clothing,
shelter, and medical careledee v. WilkinsgrNo. 09-cv-275, 2009 WL 1936764, * 6 (W.D.
La., July 6, 2009) (citindgrarmer, 511 U.S. at 832, 114 S.Ct. at 1978)ewart v. Murphyl74
F.3d 530, 533 (5th Cir. 1999)). “In the contextroédical care, a prison official violates the
Eighth Amendment when he acts with deliberate fadéhce to a prisoner’s serious medical
needs.” Domino v. Texas Dept. of Criminal Justi@39 F.3d 752, 754 (5th Cir. 2001) (citing

Estelle v. Gamble429 U.S. 97, 105-06, 97 S.Ct. 285, 291-92, 5@i[2& 251 (1976)).
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“Deliberate indifference, [however,] is an extrdynhigh standard to meet."Doming

239 F.3d at 756. Claims of incorrect diagnosislpna&tice and/or negligent treatment, standing
alone, are insufficient to state a claim for dalgte indifference.See Dominp239 F.3d at 756
(citing Johnson v. Treen759 F.2d 1236, 1238 (5th Cir. 1985) (recognizihgt an incorrect
diagnosis by prison medical personnel is insuffiti® state a claim for deliberate indifference);
see alsdHarris v. Hegmann198 F.3d 153, 159 (5th Cir. 1999) (citiMgendoza v. Lynaugi®89
F.2d 191, 195 (5th Cir. 1993) (noting that “malgree and negligent treatment do not rise to the
level of a constitutional tort.”). A claim of “umeessary and wanton infliction of pain repugnant
to the conscience of mankind,” nevertheless, iBcseit to state a claimMcCormick v. Stalder
105 F.3d 1059, 1061 (5th Cir. 1997) (citigtelle 429 U.S. at 105-106, 97 S. Ct. 285). In
Estelle v. Gambleor example, the Supreme Court described thdelelte indifference standard
as follows:

[Dleliberate indifference to serious medical neexdsprisoners

constitutes the “unnecessary and wanton inflictioh pain”

proscribed by the Eighth Amendment. This is trueetlier the

indifference is manifested by prison doctors inrthesponse to the

prisoner’s needs or by prison guards in intentigndenying or

delaying access to medical care or intentionaligriering with the

treatment once prescribed. Regardless of how poatk

deliberate indifference to a prisoner's seriougels or injury

states a cause of action under § 1983.
Harris v. Hegmann198 F.3d 153, 159 (5th Cir. 1999)(quotiBsgtelle v. Gamble429 U.S. 97,
104 - 05, 97 S.Ct. 285, 50 L.Ed.2d 251 (citationtted, footnotes omitted)).

To state a viable claim under the Eighth Amendnmeinised on a prison official’'s

deliberate indifference to a prisoner’s serious icedeeds, the plaintiffs must allege that the

prison officials “refused to treat [L. Cox], ignarehis complaints, intentionally treated him

incorrectly, or engaged in any similar conduct tvauld clearly evince a wanton disregard for
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any serious medical needsDoming 239 F.3d at 756 (citingohnson v. Treerv59 F.2d 1236,
1238 (5th Cir. 1985)). Adhering to the “subjectnexklessness [standard] as used in criminal
law”, the United States Supreme Court has held ‘thairison official cannot be found liable
under the Eighth Amendment . . . unless the offiai@ws of and disregards an excessive risk to
inmate health or safety; the official must bothaveare of facts from which the inference could
be drawn that a substantial risk of serious harmtgxand he must also draw the inference.”
Farmer, 511 U.S. at 837, 114 S. Ct. at 1979. Furtharntler exceptional circumstances, a
prison official’s knowledge of a substantial risklmrm may be inferred by the obviousness of
the substantial risk.”"Reeves v. Collin27 F.3d 174, 176 (5th Cir.1994) (citikgrmer, 511
U.S. at 842 & n. 8, 114 S.Ct. 1970)).

Here, the plaintiffs allege that the defendantceifs were personally involved in the
January 23, 2007, incident which gave rise to Lx’€8erious medical injuries and that a causal
connection exists between the defendant officess’ af excessive force and the deprivation of
L. Cox’s constitutional rights. They further argtiiat the defendant officers, while being aware
of L. Cox’s serious injuries, intentionally ignordds serious medical needs based on either
expedience or ignorance to the consequences.

As support for their position, the plaintiffs hasebmitted various records produced by
the defendants in response to discovery. Accortbrg recorded interview conducted by Cesar
Sanchez of the Office of the Inspector General BB in Galveston on January 29, 2007, L.
Cox stated that following the January 23, 2007ideict he was taken to the hospital where: (1)
twenty-one stitches were applied to his face; (€)lascan of his head was performed; and (3) X-
rays, although mentioned, were not performe8eeQDocket Entry No. 64, Ex. 1). Upon his

return from the hospital, he reported being tramstefrom a stretcher to a wheel-chair into a
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cell downstairs from where he was originally belnayised. He stated that he had to be removed
from the wheelchair by three people because heuwalsle to move by himself, but that he could
not recall the names of the individuals who hadstesd him. He also reported having remained
in his cell for two days. During this time, he eded that he was unable to move, eat or do
anything. He did not recall anyone having comditocell to aid him nor did he recall being
removed from his cell prior to being transportedJOMB in Galveston on January 26, 2007.

Clinical notes maintained by medical personnel &CJT detail a very different
chronology of the events. According to multiplenidal notes contained in the record, L. Cox is
alleged to have been seen standing, walking andbbamf moving his hands and arms in a
coordinated manner by TDCJ guards and personné¢hendays immediately following the
January 23, 2007, incidentSd€eDocket Entry No. 64, Ex. 9). For instance, accaydo one
clinical note, dated January 25, 2007, Licenseda¥ional Nurse Theresa Place reported that
during her rounds at approximately 1700 hours owdey 24, 2007, L. Cox was lying on the
floor asleep and capable of moving his right arrthaut difficulty. (d.) During this time, she
alleges that he was seen scratching his face amdr#turning his arm to the floorld() She
also notes that a security guard reported that dx ot up from his bunk and retrieved his
breakfast tray from the cell door that morningd.)(

Another clinical note dated January 26, 2007, agdesl by Monica Esslinger, indicates
that at approximately 2110 hours, a Mrs. MacCartredied and requested that someone check
inon L. Cox. [d.) According to Mrs. MacCartney, she was concetmschuse she had received
an anonymous phone call at home indicating th&dx was lying on the floor in his cell “acting

weird.5” (d.) After performing a check, Esslinger reported thaCox was lying on his right

5 It appears that Mrs. MacCartney’s inquiry may havempted TDCJ personnel to transfer L. Cox to UTMB
Galveston for further evaluation.
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side causing his arm to turn purple, claiming ti@atvas unable to moveld() She also reported
that Security Sergeant Longenbaugh stated thahdueseen [L. Cox] moving in his cell, not
standing up but lying on the mattress and movimgiaa.” (d.) Esslinger further asserted that
Lt. Mills had informed her that L. Cox “had beeresdoy medical the last three days and [had]
walked to medical during the day [that] dayld.].

Moreover, a report from Senior Warden Tim Morgarthe Emergency Action Center
dated February 6, 2007, indicates that while RN abaBrophy prepared L. Cox for sutures
immediately following the incident, L. Cdxegan to complain of having pains in his ne¢gee
Docket Entry No. 64, Ex. 10) (emphasis added).alde notes that PA Healy determined that L.
Cox required further evaluation aadneck brace was applieahd it was requested that L. Cox
be transported off unit due to his complaintsl.)(

An emergency record dated January 23, 2007, angedidpy RN Cavan Brophy,
however, indicates that L. Cox was examined indei at 9:45 and that during that timeg
denied having any neck paamd that &C Collar for transport was unable to be applidde to
risks and security. Id., Ex. 9 at 10) (emphasis added). This emergermyrdealso notes that L.
Cox was transported to a local emergency room4at. 94d.)

The Warden’s report also suggests that once admittehe local emergency room at
Huntsville Memorial Herman, L. Cox underwent seVepseams as well as a CT scan of his head
areaandspine. [d., Ex. 10). According to the Warden’s report, “g]ihesults of examination
completed by the imaging of the brain and postearea of the head . . . revealed no abnormal
areas to the spine” and only facial injuries weated. (d.) The Warden'’s report further

maintains that “it was documented by the MedicaptDéhat [L. Cox] was seen by the Medical
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Staff on duty everyday until he departed the umt January 26 [at 11:30 hours], due to
recommendations by UTMB.” Id.) The Warden ultimately concluded that the staffed
appropriately at the time pending further invesimaby the Office of Inspector Generald.]
Further, disciplinary records produced by the dé#&ets denote that a “major”
disciplinary hearing involving L. Cox relative to éharge of assault against Officer Garcia
arising out of the January 23, 2007 incident wdsl lo@ January 26, 2007 at 9:58 a.neé
Docket Entry No. 64, Ex. 6.) The records signifgitL. Cox was given notice of this hearing on
January 25, 2007 at 9:57 a.md. The notice indicated that the hearing was to &kl lon
January 26, 2007 at 9:58 p.m. and that L. Cox esfum attend. Id. A TDCJ Service
Investigation Worksheet attached to notice alsootenthat L. Forrest was assigned as a
“counsel substitute” for L. Cox because L. Cox viesng housed “in segregation.ld. The
TDCJ Hearing Worksheet indicates that L. Cox, tgfol.. Forrest, pleaded not guilty to the
assault charge, but was found guiltg. No significant hearing notes were taken nor vikese
any witnesses presentd. Further, no documentary evidence was admittedeah#aring. Id.
The “summation/mitigation” section of the workshe#g¢notes the following: “leniency,
cooperative, [defendant’s] honesty plealtl. The sanction assessed against L. Cox at the
hearing consisted of 45 days and/or hours of cosanyswork. Id.

Remarkably, however, at and/or near the time of“thajor” disciplinary hearing, a
medical transfer note obtained from the EstellehH&gecurity Unit specifies that L. Cox was
being transported by ambulance to the UTMB emergeoom. GeeDocket Entry No. 64, EXxs.

8 & 11). According to records obtained from thedfgency Action Center of the TDCJ, L. Cox
arrived at the Galveston Unit of the UTMB emergenaym on January 26, 2007 at 10:00 a.m.,

an hour and a half prior to the time the Wardeweigort indicates that he departed from the
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Estelle Unit, with multiple injuries presumably fnathe January 23, 2007 use of force incident at
the Estelle Unit. Ifl., Ex. 11). Upon his arrival, he was admitted itte intensive care unit with

a “C-Spine injury, quadriplegi[a] and renal failirdd. He was placed on the serious critical list
at approximately 10:45 p.m. on that same day. d#eained in the intensive care unit until his
death on February 6, 2007, at approximately 8:656 &d.

As support for their motion for summary judgmenttbe basis of qualified immunity
with respect to the plaintiffs’ medical indifferenclaim, the defendant officers have filed sworn
affidavits which merely state that: (1) they wpersonally involved in the January 23, 2007 use
of force incident involving L. Cox; (2) Sergeanthdson called for a video camera and medical
staff per protocol; (3) following the incident thevere relieved by other officers per protocol
and returned to their normal duties; and (4) subsetyy, they were reassigned from the “High
Security Building” pending an investigation of theident and had no further contact with L.
Cox. SeeDocket Entry Nos. 60 and 61.)

Indeed, under the incomplete and inconsistent fatsented above, the timeline of L.
Cox’s medical treatment following the January 2802 incident remains unclear. What is clear,
however, is that: (1) L. Cox was paralyzed upondirival at UTMB and reeked of urine and
feces, after remaining in his cell for two daysldaling the use of force incident by the
defendant officers on January 23, 2007; and (2)hkeston County Medical Examiner ruled
L. Cox’s cause of death a homicide caused by “nadnmeglect complicating blunt force
trauma.” Thus, when construing all facts and reabte inferences in the light most favorable to
the plaintiffs, the Court determines that the enmepresented demonstrates that genuine issues
of material fact exist concerning whether the ddéam officers were deliberately indifferent to

L. Cox’s serious medical needs.
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The evidence contained in the record raises sedonserns as to whether the defendant
officers were well aware that L. Cox needed emergemedical attention, but intentionally
denied and/or delayed his access to adequate rhexfioa Under the facts presented, a
reasonable jury could conclude that given the éxtérthe injuries sustained by L. Cox, the
defendant officers were fully aware that L. Cox wasimminent danger, but that they,
nevertheless, acted with deliberate indiffereneeatds his medical needs. Moreover, given the
factual inconsistencies set forth above, a readenaty could also conclude that the defendants
intentionally failed to promptly respond to L. Cexmedical needs and that their delay in
providing him with the appropriate medical careutesd in his death. Accordingly, in light of
the demanding strictures applicable to the instasiion and given the nature of the actions and
inactions taken by the defendant officers and prigersonnel relative to the January 23, 2007
incident, the defendant officers’ motion for sumgngudgment on the basis of qualified
immunity with respect to the plaintiffs’ 8§ 1983 meal indifference claim is denied.See
Farmer, 511 U.S. at 842, 114 S. Ct. at 1981 (noting “[ether a prison official had the requisite
knowledge of a substantial risk is a question @t fa. . and a factfinder may conclude that a
prison official knew of a substantial risk from thery fact that the risk was obvious.8ge also
Lampkin v. City of Nacogdoches F.3d 430, 435 — 36 (reasoning that credibdtgstions and
choices concerning conflicting versions of factwlents are not matters appropriate for
summary judgment disposition).

C. The Plaintiffs’ Claims for Declaratory Judgmentand/or Injunctive Relief

In their First Amended Original Complaint, the plgifs allege that Texas’ policies
“concerning the protection of those persons ergrusb its care are unconstitutional as written

and/or are unconstitutional as applied pursualfitdgppattern and practice.” (Docket Entry No.
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28 at 8.) To this end, the plaintiffs seek injuwetrelief from this Court “requiring the State to

conform to the requirements of the federal Conbituand statutes as they pertain to the
protections of persons entrusted to their cardd. gt 9). They further request that the Court
issue an order concerning the state of Texas’ gyrgrand “granting injunctive relief against the

state of Texas and/or its officials who implementih@ alleged unconstitutional polices,

mandating that they be changed to conform to fédava” (Id.) In contrast, the defendant

officers contend that the plaintiffs lack standiogrequest either declaratory relief or injunctive
relief in the instant action. As a consequencés @ourt must first consider whether the
plaintiffs have standing to challenge the constulity of such policies by way of the instant

action.

Pursuant to Article lll, the elements of standarg: “1) injury, 2) causation, and 3)
redressability.” Bauer v. Texas341 F.3d 352, 357 (5th Cir. 2003) (citi@kpalobi v. Foster
244 F.3d 405, 425 (5th Cir. 2001)). “In order smbnstrate that a case or controversy exists to
meet the Article Il standing requirement when aimiff is seeking injunctive or declaratory
relief, a plaintiff must allege facts from whichappears there is a substantial likelihood that he
will suffer injury in the future.”Bauer, 341 F.3d at 358 (citinGity of Los Angeles v. Lyornd61
U.S. 95, 103 S. Ct. 1660, 1665, 75 L. Ed.2d 6788)3Cone Corp. v. Florida Dep't of Transp.
921 F.2d 1190, 1205 (11th Cir. 1991)). “[A] sulmdial and continuing controversy [must exist]
between [the] two adverse parties” based on tlegations presentedBauer, 341 F.3d at 358
(citing Emory v. Peeler756 F.2d 1547, 1551 — 52 (11th Cir. 1985)). Mesx, “[tlhe plaintiff
must allege facts from which the continuation of thspute may be reasonably inferred [and]
the continuing controversy . . . must be real anthediate, and create a definite, rather than

speculative threat of future injury.fd. Further, “[tj]o obtain equitable relief for past vags, a
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plaintiff must demonstrate either continuing harmaoreal and immediate threat of repeated
injury in the future.” Bauer, 341 F.3d at 358.

Because the plaintiffs have alleged no factsnfrwhich it appears that there is a
substantial likelihood of an ongoing injury or didiee threat of future injury, there is no actual
case or controversy for this Court to resolve dndgt the plaintiffs lack standing to seek either
declaratory or injunctive relief. Accordingly, ti@ourt determines that the defendant officers
are entitled to summary judgment on the plaintifigims for declaratory and/or injunctive relief
in this instance.

VI.  CONCLUSION

Based on the foregoing discussion, the defend@iners’ motion for summary judgment
for lack of standing as to the plaintiffs’ surviveduses of action is DENIED; their motion for
summary judgment on the plaintiffs’ 8§ 1983 medicalifference claim is also DENIED. The
defendant officers’ motion for summary judgmenttbe plaintiffs’ claims for declaratory and
injunctive relief is GRANTED.

IT 1S SO ORDERED.

SIGNED at Houston, Texas this 1st day of Decenf2@d9. A/‘

Kenneth M. Hoyt
United States District Judge
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