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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION

ANA ALVAREZ, et al., 8
8
Plaintiffs, 8
8
V. 8
8

9ER’S GRILL @ BLACKHAWK, 8 CIVIL ACTION NO. H-08-2905
L.L.C. d/b/a 9ER’S GRILL, 8
9ER'S GRILL @ 359, L.L.C, 8
d/b/a 9ER’S GRILL, and 8
NAZEH S. JASER, Individually, 8§
8

Defendants. §

MEMORANDUM OPINION AND ORDER

Plaintiff, Ana Alvarez, bringsthis action against defendants,
9ER'’s Grill @ Blackhawk, L.L.C. d/b/a 9ER’s Giill, and 9ER’s Girill
@ 359, L.L.C. d/b/a 9ER'’s Grill, and Nazeh S. Jaser , to collect
unpaid overtime wages pursuant to the Fair Labor St andards Act
(FLSA), 29 U.S.C. § 216(b). 1 Pending before the court are
Defendants 9ER’s Grill @ Blackhawk, LLC d/b/a 9ER’s Grill and
Nazeh S. Jaser’s Motion for Summary Judgment (Docke t Entry No. 20),
and Defendants 9ER’s Grill @ 359, LLC d/b/a 9ER’s G rill’'s Motion
for Summary Judgment (Docket Entry No. 21). For th e reasons
explained below, the motion for summary judgment of 9ER’s Grill @
359 will be granted, and the motion for summary jud gment of 9ER’s

Grill @ Blackhawk and Nazeh S. Jaser will be denied

1On May 8, 2009, the court granted the Unopposed Mot ion to
Dismiss Without Prejudice filed by Rey Hernandez (D ocket Entry
No. 24).

Dockets.Justia.com


http://dockets.justia.com/docket/texas/txsdce/4:2008cv02905/611605/
http://docs.justia.com/cases/federal/district-courts/texas/txsdce/4:2008cv02905/611605/27/
http://dockets.justia.com/

I. Undisputed Facts

On April 25, 2005, Articles of Incorporation were f iled with
the Texas Secretary of State for 9ER’s Grill @ 359, L.L.C. The
Articles of Incorporation for 9ER’s Grill @ 359, L. L.C. state that
“[t]he purpose for which the Company is organized i S to operate a
restaurant business . . .,” 2 “the name of its initial registered
agent. . .is NAZEH SALAMEH JASER,” 3 and “[tlhe Company is to be
managed by its members and the names and address of the initial
members are: ALl SULIMAN QATTOM . .. [and] NAZEH SALAMEH JASER

” 4 Ynhi D. Nguyen is identified as the organizer. >

On April 25, 2005, Articles of Incorporation were f iled with
the Texas Secretary of State for 9ER’s Grill @ Blac khawk, L.L.C.
The Articles of Incorporation for 9ER’s Grill @ Bla ckhawk, L.L.C.
state that “[t]he purpose for which the Company is organized is to
operate a restaurant business . . .” 6 “the name of its initial
registered agent. ..is NAZEH SALAMEH JASER,” "and “[tlhe Company

2See Atrticles of Incorporation of 9ER’s Grill @ 359, L.L.C.,
Attachment 2to Declaration of Douglas Welmaker, Ex hibit A attached
to Plaintiffss Response to Defendants’ Motions for Summary

Judgment, Docket Entry No. 22, Article 3.
3ld. _ at Article 4.
4ld. _ at Article 5.

5|d. at Article 6.

6See Articles of Incorporation of 9ER’s Grill @ Blac khawk,
L.L.C., Attachment 4 to Declaration of Douglas Welm aker, Exhibit A
attached to Plaintiffs’ Response to Defendants’ Mot ionsfor Summary

Judgment, Docket Entry No. 22, Article 3.

Id. _ at Article 4.



is to be managed by its members and the names and a ddress of the

initial members are: ALl SULIMAN QATTOM[,] ... N AZEH SALAMEH
JASER . . . [, and] ANTON HANNA AWAD.” 8 Ynhi D. Nguyen is
identified as the organizer. °

On May 13, 2005, Articles of Amendment were filed w ith the
Texas Secretary of State for 9ER’s Grill @ Blackhaw k, L.L.C.,
pursuant to which Article 5 was amended to state “[ tlhe Company is
to be managed by a managing member designated by th e members and
the initial managing member is Nazeh Salameh Jaser. e

On August 26, 2005, Articles of Amendment were file d with the
Texas Secretary of State for 9ER’s Grill @ 359, L.L .C., pursuantto
which Article 5 was amended to state “[tihe Company is to be
managed by a managing member designated by the memb ers and the
initial managing member is Nazeh Salameh Jaser. . . n i

Alvarez worked for 9ER’s Grill @ Blackhawk as a coo k for
approximately two years beginning in March of 2006. 12 The 9ER’s

8|d. at Article 5.

°ld. at Article 6.

10See Articles of Amendment Pursuant to Article 3.06, Texas
Limited Liability Company Act, Attachment 5 to Decl aration of
Douglas Welmaker, Exhibit A attached to Plaintiffs’ Response to
Defendants’ Motions for Summary Judgment, Docket En try No. 22.

1See Articles of Amendment Pursuant to Article 3.06, Texas
Limited Liability Company Act, Attachment 6 to Decl aration of
Douglas Welmaker, Exhibit A attached to Plaintiffs’ Response to
Defendants’ Motions for Summary Judgment, Docket En try No. 22.

12See Declaration of Ana Alvarez, Exhibit B attached to
Plaintiffs’ Response to Defendants’ Motions for Sum mary Judgment,
Docket Entry No. 22. See also Affidavit of Nazeh J aser attached to

(continued...)
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Grill @ Blackhawk is located at 9865 Blackhawk Boul
Texas. ¥ Alvarez was initially paid $10.00 per hour, and a
year her pay was raised to $11.00 per hour.
as a cook at a 9ER’s Grill @ Katy from April 7, 200
2008. The 9ER'’s Grill @ Katy is located at 1315 Gr
Katy, Texas. 1°

In November of 2008 Alvarez went to the Department
(“DOL”) to complain about the lack of overtime pay.
identified the establishment about which she was co
9ER’s Grill, 1315 Grand Parkway, Katy, Harris Count
identified Mr. Ali Qattom and Mrs. Ghapa Qattom as

the establishment.

12(...continued)
Defendants 9ER’s Grill @ Blackhawk, LLC d/b/a 9ER’s
Nazeh S. Jaser’s Motion for Summary Judgment, Docke
p. 2 (stating that “Ana Alvarez was employed as a ¢
Grill @ Blackhawk, LLC (“Blackhawk”) from March 200
2008").

BBSee Affidavit of Nazeh Jaser attached to Defendants
Grill @ Blackhawk, LLC d/b/a 9ER’s Grill and Nazeh
Motion for Summary Judgment, Docket Entry No. 20, p

“See Declaration of Ana Alvarez, Exhibit B attached
Plaintiffs’ Response to Defendants’ Motions for Sum
Docket Entry No. 22.

15See Affidavit of Ali Qattom, Exhibit A attached to
9ER’s Grill @ 359, LLC d/b/a 9ER’s Grill's Motion f
Judgment, Docket Entry No. 21, p. 2.

1%d.

17See Employment Information Form, included in Attach
to Declaration of Douglas Welmaker, Exhibit A attac
Plaintiffs’ Response to Defendants’ Motions for Sum
Docket Entry No. 22.

-4-

evard, Houston,

fter a

14 Alvarez also worked

8, to May 17,

and Parkway,

of Labor

16 Alvarez
mplaining as
y, Texas, and

the owners of

17 Qattom met with a DOL investigator and agreed

Grill and

t Entry No. 20,

ook by 9ER’s
6 to March

9ER’s
S. Jaser’s

to
mary Judgment,

Defendants
or Summary

ment 10
hed to
mary Judgment,



to pay back wages to Alvarez. The funds to pay the back wages to

Alvarez came from Jaser and 9ER’s Grill @ Blackhawk . Since Jaser
was out of the country at the time, Qattom “handled the making of
the payment[].” 18 Alvarez received a cashier’s check for $1,690,
but never signed any forms or receipts for the chec k. 1°

On November 19, 2008, the registered agent for 9ER’ s Grill
@ 359 was changed from Naser to Ghada Qattom. 20

[I. Procedural Background

On September 30, 2008, Alvarez filed the instant co llective
action under the FLSA, 29 U.S.C. § 216(b), naming a s defendants
9ER'’s Grill @ Black Hawk, L.L.C., 9ER’s Grill @ 359 , L.L.C., and
Nazeh S. Jaser. On October 21, 2008, Rey Hernandez filed a consent
to join the collective action (Docket Entry No. 4). On April 3,
2009, plaintiffs filed an amended complaint (Docket Entry No. 16).
On April 17, 2009, defendants 9ER’s Grill @ Black H awk and Jaser

18See Affidavit of Ali Qattom, Exhibit A attachedto Defendants
9ER’s Grill @ 359, LLC d/b/a 9ER’s Grill's Motion f or Summary
Judgment, Docket Entry No. 21, p. 3.

1See Declaration of Ana Alvarez, Exhibit B attached to
Plaintiffs’ Response to Defendants’ Motions for Sum mary Judgment,
Docket Entry No. 22. See also Affidavit of Nazeh J aser attached to
Defendants 9ER’s Grill @ Blackhawk, LLC d/b/a 9ER’s Grill and
Nazeh S. Jaser’s Motion for Summary Judgment, Docke t Entry No. 20,

pp. 2-3, and Exhibit F attached thereto.

20See Statement of Change of Registered Office/Agent,
Attachment 11 to Declaration of Douglas Welmaker, E xhibit A
attachedto Plaintiffs’ Response to Defendants’ Mot ionsfor Summary
Judgment, Docket Entry No. 22.
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filed a motion for summary judgment (Docket Entry N 0. 20), and

defendant 9ER’s Grill @ 359 filed its own, separate motion for
summary judgment (Docket Entry No. 21). On May 7, 2009, Hernandez
filed an unopposed motion to dismiss (Docket Entry No. 23), which
the court granted the next day (Docket Entry No. 24 ).

[1l. Standard of Review

Summary judgment is authorized if the movant establ ishes that
there is no genuine dispute about any material fact and the law
entitles it to judgment. Fed. R. Civ. P. 56(c). D isputes about
material facts are “genuine” if the evidence is suc h that a
reasonable jury could return a verdict for the nonm oving party.
Anderson v. Liberty Lobby, Inc. , 106 S.Ct. 2505, 2511 (1986). The
Supreme Court has interpreted the plain language of Rule 56(c) to
mandate the entry of summary judgment “after adequa te time for
discovery and upon motion, against a party who fail s to make a
showing sufficient to establish the existence of an element
essential to that party’s case, and on which that p arty will bear
the burden of proof at trial.” Celotex Corp. v.Ca trett ,106 S.Ct.
2548, 2552 (1986). A party moving for summary judg ment “must
‘demonstrate the absence of a genuine issue of mate rial fact,” but

need not negate the elements of the nonmovant’s case.” Little v.

Liquid Air Corp. , 37 F.3d 1069, 1075 (5th Cir. 1994) (en banc ),
(quoting Celotex , 106 S.Ct. at 2553-2554). If the moving party
meets this burden, Rule 56(c) requires the nonmovan t to go beyond

-6-



the pleadings and show by affidavits, depositions,
interrogatories, admissions on file, or other admis
that specific facts exist over which there is a gen

trial. Id. ___ (citing Celotex

the evidence “the court must draw all reasonable in
favor of the nonmoving party, and it may not make c

determinations or weigh the evidence.” Reeves v. S

answers to
sible evidence

uine issue for

, 106 S.Ct. at 2553-2554). Inreviewing

ferences in
redibility

anderson

Plumbing Products Inc.

controversies are to be resolved in favor of the no
only when both parties have submitted evidenc

contradictory facts.” Little , 37 F.3d at 1075.

IV. Analysis

Alvarez seeks to hold defendants liable for violati
overtime provision of the FLSA, 29 U.S.C. § 207(a).
requires employers to pay one and one-half times th
regular rate for all hours worked in excess of fort
week. Id.____ Alvarez bears the burden of proving by a preponde
of the evidence: (1) the existence of an employmen
(2) that she was engaged in commerce or employed by
engaged in commerce; (3) that defendants failed to
required by the FLSA; and (4) that she is owed the
by a just and reasonable inference. See _id.

Defendants 9ER’s Grill @ Black Hawk and Jaser conte

they are entitled to summary judgment because Alvar
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present evidence showing that she was engaged in co
employed by an enterprise engaged in commerce, and

waived any FLSA claims that she may have had agains
accepting a payment negotiated by the DOL in settle

claims. Defendant 9ER'’s Grill @ 359 reasserts the

by its co-defendants and argues, in addition, that

unable to present evidence that she ever had an emp
relationship with 9ER’s Grill @ 359. Alvarez argue
claims against 9ER’s Grill @ Blackhawk and Jaser ar

FLSA because 9ER’s Grill @ Blackhawk and 9ER’s Gril
subject to enterprise treatment under the FLSA, and

claims were not waived by receipt of a payment nego

DOL because she never agreed to accept that payment
compensation for back overtime wages due for overti

at 9ER’s Grill @ Blackhawk.

A. Motion for Summary Judgment Urged by 9ER’s Girill

Citing Patel v. Wargo

Grill @ 359 argues that even if the court concludes
member of an enterprise that includes 9ER’s Grill @

is entitled to summary judgment because Alvarez is
present any evidence showing that there ever existe

relationship between her and 9ER’s Grill @ 359.

21Defendants 9ER’s Grill @ 359, LLC d/b/a 9ER’s Grill
to Plaintiffs’ Response to Defendants’ Motion for S
Docket Entry No. 26, p. 2 { 3.
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dispute that she has failed to present evidence of an employee-
employer relationship between her and 9ER’s Grill @ 359.

In Patel the Eleventh Circuit considered whether individual

entities making up an FLSA enterprise should be joi ntly and
severally liable for another entity’s employees sol ely becausethey
were members of the enterprise. Id. __at635. The court recognized

that “a showing that two entities constitute an ent erprise can be
the first step in establishing coverage under the F LSA, since
coverage is determined in part by an annual dollar volume test.”
Id.  (citing 29 U.S.C. § 206(a)). In addressing the qu estion of
joint and several liability, the court first consid ered that 29
U.S.C. §8 206(a) imposes an obligation on each emplo yer in an
enterprise to appropriately pay “each of hi s employees.” Id. _
(emphasis in original). Next, the court looked to the legislative
history of the statute, concluding that the “legisl ative history
clearly states the congressional purpose to expand coverage of the
Act, i.e.__ , to lump related activities together so that the a nnual
dollar volume test for coverage would be satisfied, " but that
“[t]he legislative history contains no hint that Co ngress intended
to make employers liable for the employees of a sep arate entity in

the enterprise.” Id. _____at636. Therefore, the court held that “the

enterprise analysis is different from the analysis ofwhoisliable
under the FLSA. The finding of an enterprise is re levant only to
the issue of coverage. Liability is based on the e xistence of an
employer-employee relationship.” Id. __ate37.



The undisputed summary judgment evidence establishe

9ER’s Grill @ Blackhawk and 9ER’s Grill @ 359 are s
incorporated entities. Alvarez states in her decla
was employed by 9ER’s Grill @ Blackhawk, and by 9ER
but does not state that she was ever employed by 9E
Moreover, Alvarez has neither presented evidence no
9ER’s Grill @ 359 may be held liable as her employe
joint employer analysis. See
C.F.R. 8 791.2. Absent any evidence that Alvarez e
employmentrelationship with 9ER’s Grill @ 359, the
that 9ER’s Grill @ 359 is entitled to summary judgm
claims for unpaid overtime wages under the FLSA.
B. Motion for Summary Judgment Urged by 9ER’s Girill

and Jaser

Defendants 9ER’s Grill @ Blackhawk and Jaser conten
are entitled to summary judgment because Alvarez is
present evidence showing that she was engaged in co
employed by an enterprise engaged in commerce, and
waived any claims that she may have had against the
a payment negotiated by the DOL in settlement of th
Without disputing that she is unable to present evi
that she was engaged in commerce, or that she did n
payment negotiated by the DOL, Alvarez contends tha
against 9ER’s Grill @ Blackhawk and Jaser are not s
summary judgment because 9ER’s Grill @ Blackhawk an

@ 359 are subject to enterprise treatment under the
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because the payment she received did not fully comp ensate her for

overtime hours worked at 9ER’s Grill @ Blackhawk.

1. Enterprise Theory of Coverage

The minimum wage and overtime provisions of the FLS A apply to
employees of “an enterprise engaged in commerce or in the produc-
tion of goods for commerce.” 29 U.S.C. § 206(a). “Enterprise
engaged in commerce or in the production of goods f or commerce” is
statutorily defined, inter alia , as “an enterprise whose annual
gross volume of sales made or business done is not less than
$500,000.” 29 U.S.C. § 203(s)(1)(A)(ii). In their motions for
summary judgment, defendants 9ER’s Grill @ Blackhaw k and Jaser
presented evidence that they are not covered employ ers under the
FLSA because 9ER’s Grill @ Blackhawk’s annual gross volume of sales
made or business done is less than $500,000. Alvar ez does not
dispute that 9ER’s Grill @ Blackhawk lacks sufficie nt annual sales
to qualify as an enterprise under the FLSA. Instea d, Alvarez
contends that 9ER’s Grill @ Blackhawk and 9ER’s Gri I @ 359
constitute a single enterprise for purposes of FLSA coverage and
that, together, their annual gross volume of sales and/or business
done is over $500,000. Defendants reply that plain tiff offers “no
evidenceto contradictthe clear, unequivocal evide nce presented by
Defendants that the companies are separate companie S, separately
managed with no common control and no unified opera tions.”

22Defendants 9ER’s Grill @ Blackhawk, LLC d/b/a9ER’s Grilland
Nazeh S. Jaser's Reply to Plaintiffs’ Response to D efendants’
Motion for Summary Judgment, Docket Entry No. 25, p .49 6.

-11-



(@) Applicable Law
The FLSA defines the term “enterprise” as

the related activities performed (either through un ified
operation or common control) by any person or perso ns for
a common business purpose, and includes all such

activities  whether performed in one or more
establishments by one or more corporate or other
organizational units including departments of an
establishment operated through leasing arrangements

29 U.S.C. 8 203(r)(1). The Fifth Circuit has consi dered this
statutory definition, its legislative history, and administrative
regulations, and concludedthat, despite corporate fragmentationin
operation, a single “enterprise” nevertheless exist s for FLSA
purposes where (1) the corporations perform related activities
(2) through unified operation or common control (3) for a common
business purpose. See Donovan v. Grim Hotel Co. , 747 F.2d 966,
969-70 (5th Cir. 1984), cert. denied , 105 S.Ct. 2654 (1985).
Whether an enterprise exists is a conclusion of law d

(b) Application of the Law to the Facts

Alvarez argues that 9ER’s Grill @ Blackhawk and 9ER 's Grill
@ 359 are subject to enterprise coverage under the FLSA because the
two corporations perform related activities through unified
operation and/or common control for a common busine SS purpose.

(1) Related Activities
Related activities are those that are
the same or similar, such as those of the individua I

retail or service storesin a chain, or departments ofan
establishment operated through leasing arrangements

-12-



They are also “related” when they are auxiliary and

service activities suchascentral office and wareh ousing
activities and bookkeeping, auditing, purchasing,

advertising and other services.

29C.F.R.8779.206(a). Seealso Brennan v. Arnheim & Neely, Inc. :

93 S.Ct. 1138, 1142 (1973), and Wirtz v. Savannah B ank & Trust Co.

of Savannah , 362 F.2d 857, 860 (5th Cir. 1966).

The primary activity of both the 9ER’s Grill @ Blac khawk and
the 9ER’s Grill @ 359 “is to operate arestaurantb usiness.” 23 Both
restaurants operate under the same name, i.e. , 9ER’s Girill, and
serve the same signature dish, i.e. , @ nine-ounce hamburger, and
marketthemselvesthroughthe sameinternetwebsite , www.9ersqrill.
com. >* The court concludes that both 9ER’s Grill restaur ants are
engaged in related activities within the meaning of the FLSA. See
Grim Hotels , 747 F.2d at 970 (businesses calling themselves ho tels
and operating as hotels are engaged in related acti vities for FLSA
purposes). See also Dole v. Bishop , 740 F.Supp. 1221, 1224 (S.D.

Miss. 1990) (restaurants operating under the same n ame that serve
the same types of foods within the same format are “undoubtedly
similar”).

#See Articles of Incorporation of 9ER'’s Grill @ 359, L.L.C.,
Attachment 2 to Declaration of Douglas Welmaker, Ex hibit A attached
to PlaintiffS’ Response to Defendants’ Motions for Summary
Judgment, Docket Entry No. 22, Article 3, and Artic les of
Incorporation of 9ER’s Grill @ Blackhawk, L.L.C., A ttachment 4 to
Declaration of Douglas Welmaker, Exhibit A attached to Plaintiffs’
Response to Defendants’ Motions for Summary Judgmen t, Docket Entry

No. 22, Article 3.

See Attachment 1 to Declaration of Douglas Welmaker :
Exhibit A attached to Plaintiffs’ Response to Defen dants’ Motions
for Summary Judgment, Docket Entry No. 22.

-13-



(2) Unified Operations or Common Control

“Common control . .
described activities [is] controlled by one person
of persons, corporations, or other organizational u
together.” 29 C.F.R.§8779.221. “Control...in
to direct, restrict, regulate, govern, or administe
ance of the activities.” Id.
used in 8 3(r) of the FLSA refers to the method of

related activities. 29 C.F.R. § 779.215(b). “Unif

. exists where the performance

of the
or by a number

nits acting

cludes the power

r the perform-

The term “unified operation,” as

performing

ied operation”

means:

combining, uniting, or organizing their performance SO
that they are in effect a single business unit or a n
organized business system which is an economic unit

directed to the accomplishment of a common business

purpose. The term “unified operation” thus include sa
business which may consist of separate segments but which
is conducted or operated as a unit for a common bus iness

purpose.

29 C.F.R. § 779.217. Common control or common owne
prerequisite to finding a unified operation. 29 C.

“The term ‘unified operation’ has reference particu
enterprises composed of a number of separate compan
Where the related activities are performed by a sin

under other single ownership, they will ordinarily
through ‘common control,” and the question of wheth
performed through unified operation will not need t

Id. Factors to be considered include: how centralize

decision-making authority, whether the businesses w
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a single source, how interdependent the businesses are in

operation, and whether they are held out to the pub lic singly or
collectively. Grim Hotels , 747 F.2d at 70. Defendants argue that

the 9ER'’s Grills are not under common control or un ified operation
because each is owned and operated by a separate co rporation.

The 9ER’s Grill website gives Qattom credit for the

origination of the 9ER’s Grill restaurants and adve rtises all the
9ER’s Grill restaurants under the same name and ban ner. The
articles of incorporation filed for both the 9ER’s Grill
@ Blackhawk and the 9ER’s Grill @ 359 were filed on the same day,
i.e. ,April 25, 2005, by the same organizer, and identi fy Naserand
Qattom as members of both corporations. Amendments filed to both
sets of articles later in 2005 state that “[t|he co mpany is to be
managed by a managing member designated by the memb ers and the
initial managing memberis Nazeh Salameh Jaser.” 2> Moreover, Qattom
and Jaser have both submitted affidavits stating th at Qattom
represented 9ER’s Grill @ Blackhawk during the DOL investigation,
and possessed the authority not only to negotiate w ith the DOL on
behalf of 9ER’s Grill @ Blackhawk, but also to auth orize payment of
back wages with funds belonging to 9ER’s Grill @ Bl ackhawk. Thus,
#The amendment to the Articles of Incorporation for 9ER’s
Grill @ Blackhawk was filed on May 13, 2005, while the amendment to
the Articles of Incorporation for 9ER’s Grill @ 359 was filed on
August 26, 2005. See Attachments 5 and 6 to Declar ation of Douglas
Welmaker, Exhibit A attached to Plaintiffs’ Respons etoDefendants’

Motions for Summary Judgment, Docket Entry No. 22.
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the undisputed evidence shows that during the time

in this action, both 9ER’s Grill @ Blackhawk and 9E

were under common control because Jaser and Qattom
ownership interest in both restaurants, and that 9E

@ Blackhawk and 9ER’s Grill @ 359 shared unified op

both restaurants were held out to the public collec

9ER’s Grill website, and both restaurants were mana

Jaser or, in his absence, by Qattom.

(3) Common Business Purpose

Activities are performed foracommon business purp
are “directed to the same business objective or to
objectives in which the group has an interest.” 29
§ 779.213. As explained above, undisputed evidenc
that 9ER’s Grill @ Blackhawk and 9ER’s Grill @ 359
activities because both entities are restaurants th
same name, the same signature menu item, and the sa
which is used to market all the 9ER’s Grill restaur
collectively. The articles of incorporation for bo
@ Blackhawk and 9ER’s Grill @ 359 show that Jaser a
an ownership interest in both restaurants and also
manages both restaurants. The court concludes that
shows that both 9ER’s Grill @ Blackhawk and 9ER’s G

operated for the common purpose of providing noton

food services but also profits for Jaser and Qattom

-16-

period at issue
R’s Grill @ 359
held an
R’'s Grill
erations because
tively on the

ged either by

oseifthey
similar
C.F.R.
e demonstrates
are related
at share the
me website,
ants
th 9ER’s Girill
nd Qattom hold
show that Jaser
this evidence
rill @ 359 are
ly complementary

. Accordingly,



the court concludes that both 9ER’s Grill @ Blackha wk and 9ER'’s
Grill @ 359 share acommon business purpose. See __ Dole ,740F.Supp.

at 1225.

(c) Conclusions

For the reasons explained above, the court conclude s that
9ER’s Grill @ Blackhawk and 9ER’s Grill @ 359 are m embers of a
single enterprise for FLSA purposes because they a re related
activities performed under common control and unifi ed operations
for a common business purpose. See _id.__ at 1224 (“restaurants
operating under the [same] name . . . serv[ing] the same types of
foods within the same format . . . were therefore u ndoubtedly
similar”).

2. Settlement

Defendants Jaserand 9ER’s Grill @ Blackhawk conten dthatthey
are entitled to summary judgment because Alvarez se ttled any FLSA
claim that she may have against them by accepting p ayment made at

the conclusion of an investigation by the DOL.

(@) Applicable Law

The FLSA provides for a waiver of an additional rec overy when
settlement payments have been supervised by the Sec retary of Labor.
29 U.S.C. § 216(c). For such a waiver to be valid, the employee
must agree to accept the payment that the Secretary determines to
be due and there must be payment in full. See Sneed v. Sneed’s

-17-



Shipbuilding, Inc. , 545 F.2d 537 (5th Cir. 1977). In Sneed , 545
F.2d at 539, the court held there was adequate supe rvision where
the DOL official investigated the claim for back wa ges, determined
the amount owed the employee, presented the check t o the employee
on the employer’'s behalf, and required the employee to sign a
receipt waiving his right to sue. Id. 545 F.2d at 538-40.
(b) Application of the Law to the Facts

Citing the Back Wages Disbursement and Pay Evidence
Instructions that they received fromthe DOL, defen dantsargue that
Alvarez’s claims “are barred by settlement of the ¢ laims prior to
the filing of this lawsuit.” % The DOL Back Wages Disbursement and
Pay Evidence Instructions instructed the employers “to make the
full payment of back wages by 09/03/2008. ..” and alsoinstructed
the employers to “Send the Wage and Hour Division ¢ opies of the
signed WH-58 Receipt Form to the Houston TX Distric t Office as they
are returned to you.” 27 Alvarez states in her declaration, ‘I
received a cashiers check in certified mail. There was nothing in
the envelope with the check. | was never asked to sign any forms

%Defendants 9ER’s Grill @ Blackhawk, LLC d/b/a9ER’s Grilland
Nazeh S. Jaser’s Motion for Summary Judgment, Docke t Entry No. 20,
p. 5, and Defendants 9ER’s Grill @ 359, LLC d/b/a 9 ER’s Grill's
Motion for Summary Judgment, Docket Entry No. 21, p p. 5-6.

2’Back Wage Disbursement and Pay Evidence Instruction S,
Exhibit E attached to Affidavit of Nazeh Jaser, att ached to
Defendants 9ER’s Grill @ Blackhawk, LLC d/b/a9ER’s Grilland Nazeh
S. Jaser’s Motion for Summary Judgment, Docket Entr y No. 20, and
Exhibit C attached to Defendants 9ER’s Grill @ 359, LLC d/b/a9ER’s
Grill's Motion for Summary Judgment, Docket Entry N 0.21,p. 3.
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to receive my check. | did not sign any forms to r

check.” 2 Defendants do not dispute Alvarez’'s statements th
neither received nor signed any form releasing her

this action. Instead, Jaser states in his affidavi

eceive my
at she
right to bring

t that

[tlhe payments would not have been made if we had

realized that the Plaintiff[] would take the money
then file a lawsuit. . . Based on the DOL material
provided to us, it was my understanding the Plainti
were provided with arelease and knew that by cashi
checks each was releasing any clalms against each o
their respective employers.
Because defendants have failed to present any evide
they either provided Alvarez a form WH-58 to sign,
ever signed such a form releasing her FLSA claims,
persuaded that her claims against Jaser and/or 9ER’
@ Blackhawk are barred by settlement of the claims

filing of this action.

(c) Conclusions
For the reasons explained above, the court conclude
9ER'’s Grill @ Blackhawk and 9ER’s Grill @ 359 are s
enterprise treatment under the FLSA, and that neith

9ER’s Grill @ Blackhawk has presented evidence show

ZDeclaration of AnaAlvarez, Exhibit B attachedto P
Response to Defendants’ Motions for Summary Judgmen
No. 22.

2 Affidavit of Nazeh Jaser attached to Defendants 9ER
@ Blackhawk, LLC d/b/a 9ER’s Grill and Nazeh S. Jas
Summary Judgment, Docket Entry No. 20, p. 3. Seea
Ali Qattom attached to Docket Entry No. 21 (same).

-19-

and
ffs
ngthe
f
nce that
or that Alvarez
the courtis not

s Grill

prior to the

s that
ubject to
er Jaser nor

ing that the

laintiffs’
t, Docket Entry

's Grill
er’'s Motion for
Iso Affidavit of



claims asserted against them in this action are bar red by prior

settlement.
V. Caonclusions and Order

For the reasons explained above, Defendants 9ER’'s G rill
@ Blackhawk, LLC d/b/a 9ER'’s Grill and Nazeh S. Jas er’'s Motion for
Summary Judgment (Docket Entry No. 20) is DENIED, and Defendants
9ER’s Grill @ 359, LLC d/b/a 9ER’s Grill's Motion f or Summary
Judgment (Docket Entry No. 21) is GRANTED

SIGNEDat Houston, Texas, on this the 28th day of July, 2 009.

SIM ~ LAKE

UNITED STATES DISTRICT JUDG
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