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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION

AMBER DAWN BLACK and BRANDON
BLACK, individually and as next friends
of B. BLACK, aminor,

Plaintiffs,

V. CIVIL ACTION NO. 4:08-cv-3315

TOYSR US DELAWARE, INC,,

BUMBO LTD., and BRIGHT IDEAS

8§
§
8§
§
§
§
8§
§
8§
MANUFACTURING, INC,, 8
8§
§

Defendants.

MEMORANDUM AND ORDER

Pending before the Court is Defendants’tidio Regarding Choice of Law (Doc. No. 87),
and Motion to Exclude the Testimony of Ezell Aayty M.D. and for Partial Summary Judgment.
(Doc. No. 88.) Considering the Motions, alspenses and replies thereto, and the applicable
law, the Court finds that Defendants’ Motiondaeding Choice of Law, and Motion to Exclude
and for Partial Summary Judgment, should be denied.

. BACKGROUND"

This lawsuit arises out of an incident which Plaintiffs’ infant daughter, B. Black,
allegedly fell out of a product known as a BaonBaby Sitter (“Bumbo 3&”) and sustained a
head injury. B. Black’s mother, Plaintiff AmbBrawn Black (“Mrs. Black”), first learned of and
became interested in purchasing a Bumbo Seatss&ing an advertisemanta magazine at her
gynecologist's office in North Carolina. @tk Dep. 45:16-25, Doc.dN 87-1.) Mrs. Black

testified that she researched the product on ttezrlet and, in the process, visited the websites

! The facts are undisputed unless otherwise indicated.
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of Defendants Bumbo Ltd. (“Bumbo”) and To§R” Us-Delaware, la. (Toys “R” Us”)? (Id. at
47:4-48:23.) According to Mrs. Black, sometinmeJuly 2006, she went to a Babies “R” Us
Store in North Carolina and, after speaking with a sales associate, purchased a Bumbo Seat.
(Id. at 47:23-25; 48: 1-7.)

Plaintiffs subsequently moved from No@arolina to Californiaand brought the Bumbo
Seat with them. 14. 15:4-12; Black Decl. 1 3, Doc. No. 90) Before relocating, Mrs. Black
allegedly did not use the Bumbo Seat witlBlack because the infant was too young to sit up on
her own. (Black Decl. § 2.) Once in CalifaniPlaintiffs began using the Bumbo Seat and
obtained a second one from a BabieS Us store in Northern Calinia for use at the infant’s
grandmother’s house and childcare providdd. 4t § 3; Black Dep. 127:8-128:14.)

Plaintiffs allege that, on dvember 7, 2006, B. Black fell out of her Bumbo Seat, which
Mrs. Black had placed athe kitchen island in the Blacks’ California hothgBlack Decl. { 4;
Black Dep. 80:5-82:6.) The infamlegedly struck her head dhe kitchen’s hard tile floor,
sustaining a serious head injury. (Black Dect.)] Mrs. Black claims that she was standing
only feet away in the kitchen when the acciderturred and suffered severe emotional distress
as a result of perceiving the aceid. (Black Dep. 79:4-14; Comy.40.) After hitting her head
on floor, B. Black allegedly k&t consciousness and was takenthe hospital by ambulance.
(Black Decl. T 4.) Mrs. Black maintains thabspital personnel instried her to awaken B.

Black every two to three hours during the nighttfue next couple of days due to the risk that

2 Toys “R” Us is the parent company of Babies “R” Us.

% Defendants dispute that Mrs. Black purchased the Bumbo Seat in question from a Toys “R” Us ttere thRg
contend that Mrs. Black received the product as a badyey gift and that the lotian of its purchase remains
unknown. They point to a November 2007 Consumer Product Safety Commission (“CPSC”) intquaigw re
which states that Mrs. Black receivthe Bumbo Seat as a gift and dat know from which retailer it was
purchased. The report idaeted, but Mrs. Black admitted in her second deposition that the report refers to her
case. Mrs. Black, however, disputes the accuracy of the CPSC report.

* Defendants believe Plaintiffs are mistaken in theirltection that the accident occed on November 7, 2006.
Rather, they contend that the accident occurred on Na@e®)2006, as evidenced By Black’s Pre-Hospital Care
Report. GeeDoc. No. 88-3.)



the infant’s head injury could cse her to slip into a comgBlack Dep. 92:2-93:16.) According
to Mrs. Black, she followed ¢éhhospital’s instctions. (d.)

Three days after B. Black’s fall, Mrs. Blgowho was twenty weeks pregnant with twins
at the time, delivered her twins premaiyrand the babies did not survivdd.(at 100:9-103:19;
105:10-106:22.) According to Plaintiffs’ medicatpert, Amber Black’greterm labor and the
subsequent death of her twinssaaresult of the mental stress and anxiety caused by B. Black’s
fall from her Bumbo Seat and the subsequeaststand loss of sleep caused by waking the infant
throughout the night.(Autrey Decl. at 2, Doc. No. 88-4.)

Plaintiffs have brought claims against BoonLtd. (“Bumbo”), the South African maker
of the Bumbo Seat, Toys “R” Us, the alleged sefiethe Bumbo Seat in question, and Bright
Ideas Manufacturing, Inc. (“Brightleas”), the now defunct U.S.gtliibutor of the Bumbo Seat.
Plaintiffs assert claims of stti products liability against aDefendants, negligence, negligent
misrepresentation, and malice against Bumbo, negligent failure to warn against Toys “R” Us,
and negligent infliction of eotional distress against all Badants. (Compl. 1 14-42.)

Plaintiffs seek compensatory damages agidrom B. Black’s injuries, as well as for
Mrs. Black’'s mental suffering and anguish déag from witnessing her daughter’s accident.
(Compl. 11 43-45.) Plaintiffs also seek purdtdamages against Bumbo. (Compl. T 46.)

. MOTION TO EXCLUDE

Defendants have moved to exclude the testynof Ezell Autrey, M.D. and for Partial
Summary Judgment on all tie claims Plaintiffs have assadtin connection with the loss of
Mrs. Black’s twins. Defendants argue tHat. Autrey’s opinion is unreliable and merits
exclusion under Federal Rule of Eeitte 702 and the applicable case law.

A. LEGAL STANDARD



Rule 702 of the Federal Rules of Evidego®erns the Court’s inquiry. It provides:

If scientific, technical, oother specialized knowledge wadlssist the trier of fact

to understand the evidence or to determine a fact in issue, a witness qualified as

an expert by knowledge, skill, experience, training, or education, may testify

thereto in the form of an opinion or otherwise, if (1) the testimony is based upon

sufficient facts or data, (2) the testimosythe product of reliable principles and

methods, and (3) the witness has applied ghinciples and methods reliably to

the facts of the case.
FED. R. EviD. 702. Rule 702 was “amended in respotwsethe Supreme Court’'s decision in
Daubert v. Merrell Dow Pharms., Inand its progeny. 509 U.S. 579 (1993jpFR. EvID. 702
advisory committee note. IDaubert the Supreme Court “set out the standard of reliability of
expert testimony.”Paz v. Brush Engineered Materials, In655 F.3d 383, 388 (5th Cir. 2009).
The Court explained that Rule 702 “assigns to tk#idt judge a gatekeeping role to ensure that
scientific testimony is botreliable and relevant.’Curtis v. M&S Petroleum, Inc174 F.3d 661,
668 (5th Cir. 1999). The Court’s gatekeeping role requires it to “undertake a two-part analysis.”
Id. “The district judge mustifst determine whether the proffdreestimony is reliale, requiring
an assessment of whether the reasoning oradelbgy underlying the testiomy is scientifically
valid.” 1d. “Second, the district judge must determine whether that reasoning or methodology
can be properly applied to the facts ssue; that is, whether it is relevantd. (citing Daubert
509 U.S. at 592-93).

In the first step of the analysis, whiodquires the Court to consider whether the
challenged testimony is reliabldhe Supreme Court advises:

The subject of an expert’'s testimony shibe “scientific .. . knowledge.” The

adjective “scientific’ implies a groundingh the methods and procedures of

science. Similarly, the wortknowledge” connotes mothan subjective belief or

unsupported speculation. The term “appt@any body of known facts or to any
body of ideas inferred from such facts or accepted as truths on good grounds.”



Daubert 509 U.S. at 590-91 (quotations omitted). THiise party seeking to have the district
court admit expert testimony must demonstratd the expert’s finding and conclusions are
based on the scientific method, and, therefore, are reliaMedre v. Ashland Chem., Ind51
F.3d 269, 276 (5th Cir. 1998). TH#aubert Court laid out a list of relevant questions to aid
district courts in their determination of whet the scientific mébdology in a given case is
reliable. Those factors are:

(1) whether the theory or technique Heeen tested; (2) whether the theory or

technique has been subjected to pestew and publicatin; (3) the known or

potential rate of error of the methodedsand the existence and maintenance of

standards controlling the technique’s @i®mn; and (4) whether the theory or

method has been generally accepted by the scientific community.
Curtis, 174 F.3d at 668-69 (citinDaubert 509 U.S. at 593-94). The Court stressed, however,
that these factors were notfidéive or exhaustive, a posin it subsequenthemphasized in
Kumho Tire Co. v. Carmichgeb26 U.S. 137 (1999). THeumhoCourt noted that thBaubert
“test of reliability is ‘flexible,” andDauberts list of specific factors neither necessarily nor
exclusively applies to all expsrbr in every case.” 526 U.S. at 141. The factors illuminated in
Daubertmay or may not be apt socourt’s reliabilitydetermination, depending on the expertise
in question, the subject of the testimony, andiegally, “the particular circumstances of the
particular case at issueld. at 150. The Court’s role ot to mechanically apply theaubert
factors, but “to make certainaghan expert, whether basitestimony upon professional studies
or personal experience, employs in the courtrabm same level of intellectual rigor that
characterizes the praatiof an expert in the relevant field.Id. at 152. Therefore, the “law
grants a district court the sarbeoad latitude when it decidé®w to determine reliability as it

enjoys in respect to its ultimatreliability determination.” Id. at 142 (emphasis in original)

(citing Gen. Elec. Co. v. Joingb22 U.S. 136, 143 (1997)).



When undertaking the second step of thalyamns, which asks wdther the proffered
expert testimony is relevant, a court must denfandalid scientifc connection to the pertinent
inquiry as a precondition to admissibilityDaubert 509 U.S. at 592. Expert testimony “which
does not relate to any issuetle case is not relevantld.

B. ANALYSIS

With these principles in mind, the Court nowrtsi to the parties’ arguments. Defendants
offer three reasons why Dr. Autrey’s opinion shlibble excluded. First, they argue that Dr.
Autrey’s opinion is unreliable because, in reaghhis conclusions, he does not cite treatises or
peer-reviewed publications to demonstrate thasst anxiety, and physical activity can cause
preterm labor. Second, Dr. Autrey’s opinion shooddexcluded, Defendants argue, because the
hospital did not test for cerebral and other stants that, Dr. Autreyancludes, caused Mrs.
Black to enter preterm labor. itNout certainty that these stinamts were present, Defendants
claim that Dr. Autrey “cannot reliably opine on’eh effects. (Mot. at 4.) Third, Defendants
contend that Mrs. Black couldot have been in preterm labor because she was not having
contractions when she arrivedthé hospital. In the absencediffect evidence that Mrs. Black
experienced contractions, they argue, Dr. Ausr@pinion that she underwent preterm labor is
unreliable.

1. Lack of Peer Reviewed Publications

Defendants primary argument is that Dr.té&y’s opinion is unreliable because he does
not cite treatises or peer-reviewed publicati@arsl, instead, relies only on his education,
training, and years of experienas a board certifieghysician in obstetricand gynecologist.
Federal Rule of Evidence 708dathe case law interpreting it, hewer, specifically provide that

a witness may be qualified @ expert through “ knowledge, ibk experience, training or



education.” Moreover, the Advisory Committeemments to Rule 702 specifically caution
against interpretin@aubertto require reliance on peer-rewed publications in every case:

Nothing in this amendment is intendéal suggest that experience alone — or
experience in conjunction with other kniedge, training, ora@ucation — may not

provide a sufficient foundation for expetgéstimony. . . . In certain fields,
experience is the predominant, if not sdiasis for a great deal of reliable expert
testimony.

FeD. R.EvID. 702 advisory committee note. Indeed, as the Supreme Court recogrifzedhin

“no one denies that an expertight draw a conclusion frora set of observations based on
extensive and specialized experience.” 526 @t356. Thus, the Court finds that, contrary to
Defendants’ assertions, the abseonf an expert’s relrece on published treaéis or journals does

not render his testimony per se unreliable. Tler€Cmust ensure, however, that the lack of
reliance on peer-reviewed publications does not render Dr. Autrey’s opinion unreliable under the
circumstances presented here.

The Supreme Court iIkumhoclearly stated that thBaubertfactors are not mandatory,
nor are they applicable in evesituation. In keepingvith this guidance, the Fifth Circuit held
that many of the factors were napplicable to a physdan-expert's opinion that was derived
primarily from observation and professiomeaperience. Indeed, the court stated:

[T]his factor [known or potential rate @frror] is not particularly relevant, where

as here, the expert derives his testimoranly from first-hand observations and

professional experience in translatingsh observations into medical diagnoses.
Pipitone v. Biomatrix, In¢.288 F.3d 239, 246 (5t@ir. 2002). Thusthe Fifth Circuit has
recognized that an expert may draw a conclufiom a set of observations based on sufficient
experience in the relevant fieldd. at 247. The evidence suggesbist Dr. Autrey has practiced

medicine for twenty-five years and has been beartlfied in obstetrics and gynecology for over

a decade. He also possesses extensive experience treating patients who have undergone preterm



labor, including those who had recently suffesestere emotional disss. (Autrey Dep. 75:14-
76:4, Doc. No. 88-6.) In forming his opiniambout the cause of Mrs. Black's premature
delivery, Dr. Autrey reviewed Mrs. Black’'s mieal history, records detailing B. Black’s
accident and its aftermath, and Mrs. Blaakiedical records from her twin gestation.

After reviewing these records, Dr. Autreyertified, considered,nal excluded as viable
possibilities alternative causes of Mrs. Blaclgseeterm delivery of her twins, including an
incompetent cervix and other stressors that could have caused Mrs. Black to experience
increased anxiety at the relevant time. (AwtDep. 33: 9-21; 41:11-1%3:5-47:9.) Only after
eliminating these other potentiaigigers of Mrs. Black’s early digery did he determine that it
was, within a reasonable degr of medical probability, caad by the stressful events
surrounding her daughte accident. InPipitong the Fifth Circuit sindarly found that, where
the physician-expert eliminated various alternative causes based on generally accepted diagnostic
principles related to the medical conditions, ¢éxpert’s opinion was not unreliable. 288 F.3d at
256-47.

Indeed, Dr. Autrey explained in detail howsee emotional distress combined with the
other factors he identified could cause preterboida He testified irhis deposition that the
mental and physical stressor®rfr which Mrs. Black sufferedikely combined to cause the
release of any number of endocrigmed/or cerebral stimulantscluding oxytocin, cortisol, and
epinephrine, which instigated premature utedaetractions. (Autrey Dep. 44:6-80:20.) Thus,

Dr. Autrey testified, based on shieducation, training, and expaice, that a review of the

relevant records in this case did not reveal that an incompetent cervix caused a spontaneous

® In order to arrive at his opinion that Mrs. Black did not suffer from an incompetent cervixutey explained

that she had no history of preterm labor, there was no eadsrcervical trauma or swery since her three pervious
normal deliveries, and that her treating physician hasnéxed her cervix and concdled that it was normal at
several points during her pregnancy.



abortion. Rather, they showed that Mrs. Blagd gone into pretermabor, which was likely
caused by the mental and physistaess Mrs. Black endured dugi and in the aftermath of B.
Black’'s accident. The Court is unable to dade that Dr. Autrey’s failure to rely on
publications renders his opiniamreliable, given his experiea and qualifications and the
systematic manner in which he evaluated arduded other possible causes of Mrs. Black’s
preterm delivery.

2. Lack of Cerebral Stimulant Evidence

Defendants next argue that, because the hospital failed to test for the presence of labor-
inducing stimulants, Dr. Autrey shionot be allowed to testify that he believes such stimulants
caused Mrs. Black’s preterm labor. The Courtglieas. Dr. Autrey testified that, based on his
training and experience, these stimulants can cause preterm lé&thoat {7:6-81:8.) It is Dr.
Autrey’s opinion, after having eliminated otheossible causes of Mrs. Black’s condition, that
these stimulants must have béka cause of her preterm labofhe fact that Dr. Autrey cannot
testify that Mrs. Black’s systedtefinitely revealed bor-inducing stimulantthe day she lost the
twins does not render his opinionrahable. Indeed, Dr. Autreis relying onthe surrounding
circumstances and the eliminatiohother causes, which experts shoften do in the absence of
direct evidence.

3. Lack of Contractions

Because Mrs. Black does neicall having contractions wheste arrived at the hospital,
Defendants argue that Dr. Autfeyentire testimony should be@xded. Defendants are correct
that Mrs. Black testified that she did not expade what she perceivedhe “contractions” until
hospital personnel administerdde labor-inducing drug, Pitati (Black Dep. 109:6-25.)

Defendants also make much of the fact that Dtréyucould not point tevidence in the medical



records that Mrs. Black was wiag contractions. Dr. Autrey highlighted in his testimony,
however, that the medical records supplietlito do not indicate that Mrs. Black wast having
contractions. They simply do not reveak thospital personnel’'s determination of whether
contractions were occurring. Given that an emergency sfion was in progress, it is
unsurprising that hospital personnel were not concerned witlstigaéng the cause of Mrs.
Black’s pregnancy complicationsThus, they did not necessarilyyeaany reason to test for or
note whether Mrs. Black’s cervical dilation wasisad by contractions or some other trigger.
Despite lacking direct evidence that MmBlack was experiencing contractions, Dr.
Autrey concluded, based on the totality of the circumstances and the elimination of other
possible explanations, that Mrs. Black’s cervical dilation was the result of preterm labor. In his
deposition, he explained that lack perception of contracns is not uncommon among similar
patient populations, and thus, the mere fact Mgt Black did not reportontractions does not
undermine his opinion. Indeed, affer. Autrey systematically elimated an incampetent cervix
as the cause of Mrs. Black’s early delivery, dencluded that MrsBlack’s four centimeter
dilated cervix must have been caused by pretemtractions. Mrs. Black failed to perceive the
contractions, Dr. Autrey concluded, because wfas not far enough along in her pregnancy to
feel the relatively less intense contractions oftesociated with early pestn labor. As such, he
provided an explanation, groundiedhis training experience,lw Mrs. Black, concededly not a
medical expert herself, may not have perceivedctbntractions that dilated her cervix. In light
of the absence of hospital reds specifically discussing wther Mrs. Black experienced
contractions, and Dr. Autrey’scientifically-grounded explanath for Mrs. Black’s lack of
awareness of them, the Court cannot aahe that his opinion is unreliable.

C. CONCLUSION

10



Plaintiffs have demonstratedathDr. Autrey is a qualified gert and that his experience,
training, and education providesafficiently reliable foundation fohis relevant opinion in this
case. TheDaubertfactors are not required in all sititms and the presemise is one such
example. The Court is satisfied that Dr. Authfes brought to “the comoom the same level of
intellectual rigor that characteas the practice of an expert” in obstetrics and gynecology by
engaging in an in-depth analysithe relevant medical andhetr records and applying standard
diagnostic techniques of tarrive at his conckions. In short, thgotential shortcomings
Defendants have identified in Dr. Autrey’s testimony go to its weight, not its admissibility.
Indeed, “Vigorous cross-examination, presentatboontrary evidence, and careful instruction
on the burden of proof are the traditional and appropriate means of attacking shaky but
admissible evidence.Daubert 509 U.S. at 595.

Because the Court has denied Defendantgidvido Exclude Dr. Autrey’s testimony, the
Court finds that Defendants’ Motion for Partial Summary Judgment should be denied.

1.  CHOICE OF LAW

Defendants have moved for application of IkdBarolina law to all of Plaintiffs’ claims.
Plaintiffs object to the applicath of North Carolina law, and ta instead argued that California
is the appropriate choice lafw under the circumstances.

A. LEGAL STANDARD

District courts sitting in divesity apply the choice-of-law ruseof the state in which they
sit. Klaxon v. Stentor Elec. Mfg., In813 U.S. 487, 496 (1941Mlayo v. Hartford Life Ins. Co.,
354 F.3d 400, 403 (5th Cir. 2008mith v. EMC Corp.393 F.3d 590, 597 (5th Cir. 2004).

Under Texas law, when presented with a choafelaw question, the court must first

determine whether there is a conflict betweenldies of the jurisdictions whose law potentially

11



controls, and only when such a conflict iegent should the Court conduct a choice of law
analysis. See Duncan v. Cessna Aircraft C665 S.W.2d 414, 419éx. 1984);Tobin v. AMR
Corp., 637 F.Supp.2d 406, 412 (N.D. Tex. 2009 this case, there 130 dispute that a true
conflict exists between the laws of North Carolina and California as they relate to several of the
core issues in this case. Most notably, ©atifa follows a pure comparative fault modél. v.
Yellow Cab Cq.13 Cal.3d 804 (Cal. 1975). By contrablorth Carolina law provides that
contributory negligence may ba plaintiff's recovery. Smith v. Fiber Controls Corp268
S.E.2d 504, 506 (1980). The standard for estahlishi product’s defective design also differs
significantly between the stat@sFinally, California does not set a cap on the punitive damages
a plaintiff can recover, whereas North Carolimails such damages to three times the amount of
compensatory recovery, or two-hundred fiftypusand dollars, whichever is greateraL GCiv.
CoDE § 3294;N.C.GEN. STAT. ANN. 81D-25(b). Given the cleaonflict between the two states’
laws regarding several criticasues in this case, the Counust determine which law should
govern.

Texas courts determine the appropriate chatéaw by determining which state, with
respect to the issues, has the most significantioethip to the occurrence and the parties. In

doing so, they apply the “most significant relatioip$ test provided by Sections 145 and 6 of

® Under California law, a design is defective under eithéwofalternative tests: 1) the product failed to perform as
safely as an ordinary consemwould expect when used in an intendedeasonably foreseeable manner, or 2) the
product’s design proximately caused plaintiff's injury and defendant fails to establigftioflthe relevant factors,
that, on balance the benefits of the challenged design outweigh the risk of danger inherent in sucBat&sign.
Lull Eng’g Co, 20 Cal.3d 413, 432 (1978). North Carolina law, however, requires a plaintiff to establish that the
manufacturer or seller acted unreasonably in designing or formulating the product audhhainduct was the
“proximate cause of the harm for which damages are sought,” and also prove one of the follgulinthe time
the product left the control of the manufacturer, the matufer unreasonably failed aolopt a safer, practical,
feasible, and otherwise reasonable alternative design or formulation that could then have beetyradspted
and that would have prevented or substantially redtiedsk of harm without substantially impairing the
usefulness, practicality, or desirability of the product. (2) At the time the product left the control of the
manufacturer, the design or formulation of the productseasnreasonable that a reaable person, aware of the
relevant facts, would not use or consume a product of this design."GENCSTAT. ANN. §99B-6.

12



the Restatement (Second) of Conflict of L&w$orrington Co. v. Stutzmad6 S.W.3d 829, 848
(Tex. 2000); Gutierrez v. Collins 583 S.W.2d 312, 318 (Tex. 1979). For tort cases, the
Restatement instructs courts to consider the following contacts in determining which state
possesses the most significant relationship:

(a) the place where the injury occurred,

(b) the place where the condweetusing the injury occurred,

(c) the domicile, residence, nationality, plamfeincorporation and place of business of

the parties, and,

(d) the place where the relationshipaify, between the parties is centered.
RESTATEMENT (SECOND) OF CONFLICTS OF LAw § 145 (1971f. These contacts are to be
evaluated according to their relative importandth wespect to the particular issue before the
court. Spence v. Glock, Ges.m.b227 F.3d 308, 312 (5th Cir. 2000The number of contacts
is less important than the qualitative nature osthcontacts as affecteg the policy factors of
Section 6 of the RestatemenBee Gutierrez583 S.W.2d at 319. Ileed, Section 6 directs
courts to consider the contaatsolved in the case in light of the following general principles:

(a) the needs of the interstate and international systems,

(b) the relevant policies of the forum,

(c) the relevant polies of other interested statasd the relative interests

of those states in thetdamination of the particular issue,

(d) the protection of justified expectations,

(e) the basic policies underlyitige particular field of law,

(f) certainty, predictabilityand uniformity of result, and

(g) ease in the determination and legggion of the law to be applied.
Spence227 F.3d at 311-312.

There are several claims and issues aghioh California and Noft Carolina law differ.
Texas choice-of-law analysis agd to each issue individuallyHughes Wood Prods., Inc. v.

Wagner 18 S.W.3d 202, 205Téx. 2000). Thus, the Court mugi@y the Restatement test and

evaluate the applicable contacts and policy considerations to determine the most appropriate

" All references to the Restatement @ar¢he Restatement (Second) of ConftitLaws unless otherwise indicated.
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choice of law foreach of Plaintiffs’ distinct legal claimsand other issues that impact the
resolution of Plaintiffs’ claims, such as contributory negligence and punitive damages. The
Court will first analyze the relevant contacts and then analyze them in light of Section 6’s
general principles.
B. ANALYSIS
1. ThePlace Wherethelnjury Occurred
The Fifth Circuit has held that the locatiaf injury is an “important factor” in

determining the most appropriate law to apphuddy v. Fruehauf Corp953 F.2d 955, 957
(5th Cir. 1992). Indeed, under the Restatemenrincases, “the applicéblaw will usually be
the local law of the state whe the injury occurred.” ESTATEMENT (SECOND) CONFLICT OF
LAaws 8 156(2) (1971). Comment “e” to Sext 145 of the Restatement explains:

In the case of personal injuriesadrinjuries to tangible things, the

place where the injury occurreddascontact that, as to most issues,

plays an important role in the selection of the state of the

applicable law (see 88 146-147). . This is so for the reason

among others that persons who caumgery in a sate should not

ordinarily escape liabilities imposed by the local law of that state

on account of the injury.
RESTATEMENT (SECOND) OF CONFLICTS OFLAW 8§ 145 cmt. e (1971). “Thus, with respect to tort
claims, the Restatement emphasizes, but doesandate, the choice of state substantive law
with the greatest connection to the injury plaintiff seeks to remedgléc USA, Inc. v. Safety
Controls, Inc, 498 F.Supp.2d 945, 952 (S.D. Tex. 2007). @itlee emphasis on this factor in
the Restatement test, the Court will first identifiyd discuss the location of the injury in this
case.

There is no dispute that Plaintiffs’ injuries oo@d in California. B. Black fell out of her

Bumbo Seat and struck her head while the Blaelssded in NortherCalifornia. The other

14



injuries alleged in this caseamely, Mrs. Black’s emotional stress, also supposedly took place
in California in the immediate aftermath of B. Bl&ckijury. Indeed, Mrs. Black also went into

pre-term labor and delivered her twins at a itabpear the Black’s California home, allegedly
as a result of the emotional distress caused by B. Black’s fall.

Defendants try to minimize the significance of the location of injury in the Restatement
analysis by arguig the factor isnot important when there was “little or no reason for the
defendants to foresee” that their actions would rasufin injury in California. (Mot. at 6.)
They cite a portion of comment “e” of the fRatement for the proposition that a lack of
foreseeability of such an injury taking place in a particular state festar that will militate
against selection of the state of injuag the state of the applicable law.” ERATEMENT
(SECOND) OF CONFLICTS OFLAW § 145 cmt. e (1971). The doceif fortuity that Defendants
attempt to invoke, however, is not applicablethe facts presented tee The Court is not
persuaded that Defendants had no reason tederéhat the Blacks or any other consumers
would use a Bumbo Seat in California.

The Blacks were not fortuitously in Califoenat the time B. Black fell out of a Bumbo
Seat. Indeed, unlike the plaintiffs in the oohse Defendants cite, tBéacks were not merely
visiting or passing through California. RatheraiRliffs were using the Bumbo Seat in their
California home — in the only state where thexer used the product — when B. Black was
injured. Thus, it was not fortuitous that B. Black was injured in California because she lived in
California and was very unlikely to habeen injured in any other placBeeCates ex rel. Cates
v. Creamer No. Civ.A.7:00CV0121-R, 2001 WL 1196058, *3 (N.Dex. Aug. 7, 2001)rev’d
on other grounds, Cates v. Crean¥81 F.3d 456 (5th Cir. 20058ge alsdCrisman v. Cooper

Indus., 748 S.W.2d 273, 278-79¢éx. App.—Dallas 1988, pet. denied)exas law did apply

15



when a defective trailer was operated solely oriBlh thereby allowing injies to occur only in
Florida).

Moreover, as Plaintiffs poinbut, Bumbo Seats are distributed and sold all over the
United States, including at Toys “R” Us stomesar the Blacks’ home iNorthern California.
Indeed, because Plaintiffs liked the Bumbo Seatuch, they obtained another one from a store
in California, for use at B. Bck’'s grandmother’s house and childeéocation. Defendants, all
participants in the Bumbo Seat's chain ofrmtoerce, certainly foresee that individuals in
California can be injured by Bumbo Seats they kmgpyi distribute to and dan California. In
short, the fact that the particular Bumbo Sewt injured B. Black was purchased in North
Carolina does not make the prospect of Bui@bats injuries in California unforeseeable.

Defendants do not cite a single case for tloppsition that there was “little or no reason
for the defendants to foresee” that a Bumbo Selat in one state would be brought to and used
in another. Indeed, theourt is unconvinced th#te possibility ofconsumer relocations to other
states is unforeseeable to marutfirers, distributors, and sefiesf household products. Rather,
the Court finds that, for purposes of choice of law analysis, aRlaihtiffs’ alleged injuries
occurred in California. As the most significarelationship test instructs, the location of the
injury is an important contact, which weighsfavor of applying Califania law to Plaintiffs’
claims.

2. ThePlace Where the Conduct Causing the Injury Occurred

Under the Restatement, the second relevaontact is the pce where the conduct
causing the injury occurred. Inishcase, there are several distifegal claims and issues, and
the location of the tevant injury-causing conduetaries accordingly. Rintiffs bring claims of

strict products liability, negligence, negligemtisrepresentation, malice, negligent failure to
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warn, and negligent infliction of emotional distresEhere are also two issues that impact the
resolution of these claims: the appropriate contributory negligence and punitive damages models.
The Court will analyze the location where the cordbat allegedly caused Plaintiffs’ injuries
occurred for each of these claims and issues.
a. Strict ProductsLiability

With regard to Plaintiffs’ strict products liability claims, “the issuetort . . . is the
design, manufacture, and placingtie stream of commerce opeoduct alleged to have caused
injury.” Crisman, 748 S.W.2d at 277-78 (internal quotatiaomitted). In a products liability
case alleging defective desigmoucts generally consat the place where the conduct causing the
injury occurred to be the place where throduct was designed and manufacturddrwood v.
Raytheon Cg 237 F.R.D. 581, 595 (W.O.ex. 2006) (citingPerry v. Aggregate Plant Prods.
Co, 786 S.W.2d 21, 25Tex. App.—San Antonio 1990, writ desd) (holding that the place
where the conduct causing the injury occurred was where the product was designed and
manufactured)). The parties do not dispute that Bumbo Seat at issue in this case was
designed and manufactured in South Africahug, for Plaintiffs’ products liability claims
alleging defective design, the second factor inRestatement analysis is neutral with respect to
the choice between North @dina and California law.

b. Negligenceand Malice

Plaintiffs allege that Buivo’s negligent acts include: negligently designing the Bumbo
Seat, negligently testing the Bbm Seat, Negligently failing to aduately warn of the product’s
dangers, and negligently markefithe product. (Compl. 11 19-23.) They further allege that
Bumbo acted with malice because it had actual kedge of the danger to children associated

with using the Bumbo Seat on an elevated surfgateit failed to take action to decrease the risk
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of injury to children. Id. at 1 29-32.) As previouslgoted, the product was designed,
manufactured, and packaged in South Africa, dnedefore, that country should be considered
the primary location of the injury-causing condtant Plaintiffs’ negligence and malice claims.
Indeed, based on the evidence in the record, #tleohcts or omissions Paiffs allege occurred
at the company’s headquarters in South Afrida.addition, Plaintiffs seek punitive damages
against Bumbo for failing to make its productesadespite having knowledge of the dangers.
Because all of Bumbo’s business decisionppeaed in South Africa, the place where the
conduct causing Plaintiffs’ injury for purposespminitive damages can be properly situated in
South Africa as well. Thus, the conduct causing Plaintiffs’ injuries did not take place in either
North Carolina or California, and the second Rest&nt factor is therefore neutral with regard
to these issues.
c. Contributory Negligence

The Court must also determine the state with the most significant relationship to the
contributory negligence issue. The Court analthesissue here because it is relevant to the
resolution of Plaintiffs’ productsliability claims discussedsupra  According to the
Restatement,”[ijn the great majority of cas#éise plaintiffs conduct, which is claimed to
constitute contributory fault, will have takerape in the state where he suffered injury. If so,
the local law of this state will usually b@m@ied to determine whether the plaintiff's conduct
amounted to contributory fault and if so, whether¢fect of this fault igo preclude recovery
by the plaintiff in whoké or in part.” RSTATEMENT (SECOND) OF CONFLICTS OFLAW § 164
(1971). Although theTexas Supreme Court has not specificaldopted this section of the
Restatement, the Court finds its reasoning pergeadiere, Defendantdlege that Mrs. Black

used the product incorrectly aimdan unforeseeable manner, ahds, at least in part, caused her
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own harm. The conduct, which Defendants allegased Mrs. Black’s harm (her use of the
product on an elevated surface anitlifa to properly supervise), occurred in California. Thus,
California is the location of the injury causiognduct for purposes of determining which state
has a more significant relationshipthe contributory negligence issue.

d. Negligent Misrepresentation and Negligent Failure to
Warn®

Plaintiffs also bring a negligent misrepret#ion claim against Bumbo and a negligent
failure to warn claim against Toys “R” Us. ditiffs allege that Bumbo “misrepresented the
character and quality of the Bumbo Seat,’piart, by including miglading photographs and
statements on the product’'s package. (Compf] 8b.) Plaintiffs claim that they relied on
Bumbo’s representations in purchasing and using the Bumbo Seat, and that, but for Bumbo’s
misrepresentations, Plaintiffsowld not have beemjured. (d. at  28.) Because Bumbo’s
packaging was designed and produced in Soutitafat least part of the conduct causing
Plaintiffs’ injury occurred in that country.

Plaintiffs also contend that Bumbo matlese representationspt only through the
Bumbo Seat’s packaging, but thghuits advertising and marketinghe totality of which . . .
misrepresented that the product was safe foirusemanner indicated HByumbo to be suitable
for consumers . . . .” Id. at § 26.) Although Plaintifiglo not state the source of the
objectionable advertising and matig materials in the complaint, throughout this case, Mrs.
Black has indicated that she viewed such misleading photos and product information on

Bumbo’s website while she was living in North Carolina.

° The Court notes that the parties’ briefing did rddrass differences in the applicable law for negligent
misrepresentation and negligent failure to warn in California and North Carolina. A cuegieny did not reveal
significant differences between the stataw in these areas, but the Couitlwdetermine the applicable law in the
event the parties have identified distinctidinat could impact theutcome of the case.
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Similarly, Plaintiffs allege that Toys “R” Us negligently failed to warn consumers about
the defective nature of the Bumbo Seat dhd circumstances that were likely to make
consumers’ use of the Bumbo Seat dangersud) as placing it on elevated surfacdsl. &t
35.) Throughout this case, Mrs. Black has maietithat she viewed information related to the
Bumbo Seat on the Toys “R” Us website whiiging in North Carolina, and that she
subsequently visited a Babies™Rs store in North Carolinana purchased a Bubo Seat after
speaking with a sales associate. Based omépesition testimony of Toys “R” Us corporate
representatives, the company’s website ntargecontent appears tbe uploaded at its
headquarters in New Jersey. There is no evidenttee record indiding where Bumbo creates
and distributes its marketing teaials, although presumablyetbe activities amr in South
Africa at the company’s headquasderlt is clear, however, thakither Bumbo’s nor Toys “R”
Us’ marketing materials wereeated in North Carolina.

According to Plaintiffs’ complaint, Mrs. Btk then allegedly relied on the companies’
representations in purchasing antho Seat in North Carolina, believing it to be appropriate for
use on elevated surfacemd then again when she used groduct in conformity with those
representations in California. It was this religrielaintiffs allege, thataused their injuries.

Although Section 148 of the Restatement goseire choice of law analysis for some
misrepresentation claims, whethegligent or intentinal, it applies onlyo actions brought to

recover pecuniary damag¥s. In situations where the I representations result physical

10 Although theTexas Supreme Court has not yet applied this sedtiis court and other intermediate appellate
courts have done so in determining the gowvertaw in fraud and misrepresentation casése e.g.Tracker
Marine, L.P. v. Ogle108 S.W.3d 349Tex App.-Houston [14th Dist.] 2003, no pet.) Section 148 provides: 1)
When the plaintiff has suffered pecuniary harm on account of his reliance on the defendant's fatseatpnss
and when the plaintiff's actioin reliance took place in the state whitre false representations were made and
received, the local law of this state determines the riyiddiabilities of the partiasnless, with respect to the
particular issue, some other state has a more significant relationship under the principles sétedhie §
occurrence and the parties, in which eveniabal law of the other state will be applied.
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injury to persons or to tangible tigs, “the applicable law is seled by application of the rules
of 88 146 and 147.” BSTATEMENT(SECOND) OF CONFLICTS OFLAW § 148 cmt. a (1971). Thus,
the Court will analyze the relevant conduct en&ections 146 and 14@ther than 148. The
Court believes, however, thatetHirst three factors in Section 148's analysis are helpful in
identifying the relevant locations of potentiallyjury-causing conduct ithe misrepresentation
and failure to warn context.

Subsection (a) of Section 148 instructs thatpglace where the plaintiff acted in reliance
upon the defendant’s representatieelevant to the analysig\s discussed above, Mrs. Black
relied on the representations in both North Caeoind California — first in purchasing, and then
in using the product. Under Subsection (b), the location where the plaintiff received the
representations is also a factor to considdere, it is undisputed that Mrs. Black received at
least some representations in North Carolindlaintiffs would arguethat Mrs. Black also
“received” representations wheshe used the product in Calihia without the benefit of
adequate warnings on the box or in the information she received on Bumbo’s and Toys “R” Us’
websites. Subsection (c) focuses on where tfendant made the representations, which in this

case, occurred in New Jersey and South Africa.

(2) When the plaintiff's action in reliaa took place in whole or in part irstate other than that where the false
representations were made, the forum will consider sutiedbllowing contacts, among others, as may be present
in the particular case in determining the state which, iipect to the particular issue, has the most significant
relationship to the occurrence and the parties:

(a) the place, or places, where the plaintiff actegtliance upon the deafdant's representations,

(b) the place where the plaifitieceived the representations,

(c) the place where the defendant made the representations,

(d) the domicil, residence, nationality, place afarporation and place of business of the parties,

(e) the place where a tangilthéng which is the sulect of the transaction betweer tharties was situated at the
time, and

(f) the place where the plaintiff is torméer performance under a contract whiehhas been induced to enter by the
false representations of the defendantSTRTEMENT (SECOND) OF CONFLICTS OFLAW § 148 (1971).
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Defendants contend that with respectPlaintiffs’ “marketing and warning claims?
North Carolina is the place where the conduett ttaused the injury occurred because Mrs.
Black researched and purchaseel Bumbo Seat in North Carolin&®laintiffs counter that North
Carolina is not the place where the injury causing conduct occurred because the marketing
materials were not created in North Carolina #rel Internet marketing Plaintiff consumed in
North Carolina was not limited to that statewdeed, Mrs. Black could have accessed the same
content from a computer anywhere in the countPlaintiffs cite a case from the Northern
District of Texas holding that, where markefidecisions took place in multiple locations and
advertising and marketing was disseminated eoatsonwide scale, no one state predominated
for purposes of defining where tirguring-causing conduct occurredsee Burleson v. Liggett
Group Inc, 111 F.Supp.2d 825, 830 (E.D. Tex. 2000). The Cauived at this conclusion even
though the plaintiffs both viewed advertisementd purchased the product in Texas, one of the
jurisdictions whose law pentially controlled. Id. at 828. Plaintiffs alsargue that Mrs. Black
relied on Bumbo’s representations that the pobdvas safe for use on elevated surfaces, and
was not adequately warned by Toys “R” Us adasueh a use, when she was in California.
Essentially, Plaintiffs urge, Mrd8lack relied on the representations and was not warned at the
moment she used the product in a way thatezhusjury. Thus, Plaintiffs argue, California
should be the location of thejury-causing conduct.

The Court is tasked with weighing the significance of the relevant conduct in relation to
Plaintiffs’ claims to determine the most apprapei place to locate thejumy-causing conduct.
Given the splintered nature of the conduct giving rise to Pfigsntiegligent misrepresentation

and negligent failure to warn claims, the Coundf that this factor does not weigh heavily in

™ The Court presumes that Defendants are referring to Plaintiffs’ negligent misrepresentation gadtrfailire
to warn claims in its Motion on Choice of Law.
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favor of applying either North Carolira California law. Indeed, as Burleson much of the
important conduct — the creation thie representations that gézlly caused Plaintiffs’ harm —
occurred outside of either jurisdiction wieotaw potentially controls. Although Mrs. Black
viewed the Internet marketing content in North Carolina, &unteson they were available all
over the country, not direstl specifically at North Carolineonsumers. Thus, the Court finds
that neither California nor Nith Carolina predominates for purposes the second Restatement
factor.
e. Negligent Infliction of Emotional Distress

Plaintiffs also allege that Defendants resenegligent in deghing, manufacturing,
distributing, and selling the Buso Seat and that Defendants’ ngghce was a substantial factor
in causing the serious emotional dests and physical pain that MBlack suffered as a result of
her daughter’s accident. (Cpim § 41-42.) As discussesupra with regard to Plaintiffs’
products liability claims, the design and manufaetof the product occuad in South Africa.
As with the design and manufacture of the prodine distribution of the product did not occur
in either North Carolina or California. The saliethe product, howeveallegedly did take place
in North Carolina. With the vast majority @fie conduct occurring outside of either state,
however, the Court finds that no state predominaiiés regard to the location of the injury-

causing conduct for Plaintiffs’ negligeimfliction of emotional distress clairlf.

12 Although the parties do not discuss the differen¢erden North Carolina and California law with respect to
negligent infliction of emotional stress, it appears thas#werity of the distress required to make out a claim may
be higher in North Carolina. Under North Carolina 1&8gvere emotional distress, igh is element of tort of
negligent infliction of emotional distress, means any emotional or mental disorder, such as, for exangsis, ne
psychosis, chronic depression, phobia, or any otherdfypevere and disabling emotional or mental condition
which may be generally recognized and diagnosed by professionals trained to dohssdn v. Ruark Obstetrics
395 S.E.2d 85, 97 (1990). (internalajations omitted) Mere temporary fright, disappointment or regret will not
suffice. Id. California, on the other hand, recognizes that serious mental distress may be found “where ageasonabl
[person] normally constituted, would be unable to adequately cope with the mental distress engendered by the
circumstances of the caseThing v. La Chusa48 Cal.3d 644, 668 n.12 (1989) (quotRgdrigues v. Staté&2

Hawaii 156, 173 (1970)).
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f. Relationship Between the Restatement Factors

Thus, for all of Plaintiffs’ substantive legal claims and the punitive damages issue, the
second Restatement factor doesweigh in favor of either Califeria or North Carolina. As for
contributory negligence, howeveCalifornia is the appropriate dation of the injury-causing
conduct. Section 146 of the Restatement providetagae as to the intction between the first
and second factors when they occur in different locations:

On occasion, conduct and personal injury will occur in different states. In such

instances, the local law of the state of mgjwill usually be applied to determine

most issues involving theort (see § 145, Commentse and 88 156-166 and

172). One reason for the rule is thatgoes who cause injury in a state should

not ordinarily escape liability imposed byetlocal law of thastate on account of

the injury. Moreover, the placof injury is readily ascertainable. Hence, the rule

is easy to apply and leads to certainty of result. The local law of the state where

the personal injury occurred is most likely to be applied when the injured person

has a settled relationship to that statéezi because he is domiciled or resides

there or because he does business there.
RESTATEMENT (SECOND) OF CONFLICTS OFLAW 8 146 cmt. 5 (1971). Thus, ordinarily, even if,
as with plaintiffs’ substantive law claimséthe punitive damages issue, the conduct causing the
injury and the injury itself took place in differelaications, “the local lavef the state of injury
will usually be applied to determine most issireglving the tort.” Applying the law of the
state of injury is even more likely when, as hehe injured party resided in the state where the
accident occurred. The Court notes that, de§gttion 146’s emphasis on the place of injury, it
is not dispositive. Indsd, the Supreme Court déxas inGutierrezspecifically overruledhelex
locus delictirule. See Aguiniga9 S.W.3d at 260see also Gutierrez583 S.W.2d at 318.
Recognizing, however, that undeetfirst two factors of the anais, California exhibits the

most significant relationship, the Court turns ttee remaining factors in the Restatement

analysis.
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3. The Domicile, Residence, Nationality, Place of Incorporation,
and Place of Business of the Parties

An analysis of the third rel@nt contact in the Restatemienquiry also reveals that no
single location predominates. TRédth Circuit has held that thiecation of a party’s residence
at the time of the injury controls shiresidence for choice of law purposdduddy Fruehauf
Corp, 953 F.2d at 957. Plaintiffs unquestionabgsided in California when the accident
occurred and thus, their residence for choicéawf purposes is Califora. Bumbo is a South
African company with its principal place of bosss in South Africa. Toys “R” Us is a
Delaware corporation and New Jersey is its ppakcplace of business. Bright Ideas was at the
relevant time a New Jersey corporation thatnta@ned its principal place of business in New
Jersey. Thus, Plaintiffs resiién California during th relevant period, but none of the parties
was located in North Carolina. Given the scattemature of the parties, this factor does not

weigh heavily toward the appli¢ah of either state’s law.

4. Location of the Relationship, if Any, Between the Parties

Finally, the fourth factor requires consid@ra of “the place where the relationship, if
any, between the parsieis centered.” BSTATEMENT (SECOND) OF CONFLICT OF LAWS §
145(2)(d) (1971). “When there & relationship between theapitiff and the defendant and
when the injury was caused by an act done in the course of the relationship, the place where the
relationship is centered is anotlo®ntact to be consideredd. cmt. e.

In this case, the only arguable relationshigimiffs have with anyf the Defendants is a
single transaction. Defendants make much of the fact that Mrsk Btaquired te product in
North Carolina, arguing that “thenly direct or indirect interactiobetween the plaintiffs and the

defendants occulted in North ©#na where Mrs. Bick researched arntien purchased her
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Bumbo Seat. It follows that North Carolina is ty state where the relationship between the
parties could be centered.” (Mot. at 9.) Thau€agrees the only interaction between any of the
Defendants and Plaintifteok place in North Carolina. Calsav demonstrates that, for products
liability actions, however, the relationship between the partiesrigered where the product was
designed and manufacture®eePerry, 786 S.W.2d at 25. As discussed, the product here was
designed and manufactured inufio Africa. Therefore, for Plaintiff's products liability,
negligence, malice, and negligent infliction of dimoal distress claims, this factor is neutral.
For Plaintiffs’ negligent misrepsentation and negligent failure to warn claims, the interaction
between Mrs. Black and Defendant arguably more relevantath in the produs liability
cortext. Given the extremely limited relationshyetween Plaintiffs and Defendants, however,
the fact that their only interion took place in North Carolindoes not weigh heavily in favor
of concluding that North Carolina possesseaiibst significant relationship to those claims.
5. Policy Considerations Outlined in Section 6

Finally, the Restatement directs the Court tasider the applicable contacts in light of
the general policy considerations outlined int®&c6. The most significant of the seven factors
to the facts of this case are “the relevant pediof the forum” and the “relevant policies of the
interested states and the relative interests agettstates in the determination of the particular
issue.” RESTATEMENT (SECOND) OF CONFLICTS OFLAW 86(b),(c) (1971).

a. Forum State

As the forum stateTexas’ policy related to the claims iasue in this case is relevant to
the choice of law analysisTexas case law reveals that “[t]Aiexas legislature and courts have
developed an almost paternalistic interest engtotection of consumeasd the regulation of the

conduct of manufacturers that have ihass operations in the state.Mitchell v. Lonestar
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Ammunition 913 F.2d 242, 250 (5th Cir. 199@)ting Dow Chemical Co. v. Alfar@86 S.W.2d
674 (Tex 1990)). IndeedTexas maintains an interest “in protecting its citizens from, and
compensating them for, injuriessidting from defective products.’Baird v. Bell Helicopter
Texron, 491 F.Supp. 1129, 1150-1151 (N.Dex. 1980). ThusTexas’ relevant policy supports
protecting consumers from defective products sashthe Bumbo Seatvolved in the present
case.SeeAguiniga 9 S.W.3d at 260.
b. Interested States

The laws of California and North Carolinaepent contrary positions on several of the
key points of law in this case, in part, as a resuitivergent policy judgns. Plaintiffs argue
that, like Texas, California has a strong interest in ensuring that its residents are protected from
defective products that areagswithin its borders.Disaster at Detroit M&opolitan Airport on
August 16, 1987which Plaintiffs cite, explains that California’s strict prodsidiability laws
reflect a desire to 1) regulate culpablendact occurring within its borders, 2) induce
corporations to design safe products and rdaiaure misconduct, and 3) impose financial
repercussions, which have been incurred byuer of the defective product. 750 F. Supp. 793,
802 (E.D. Mich. 1989). Defendants acknowledge Calitos policy concerns and interest in the
application of its law, but argue that North Carolina has a more substantial interest. Defendants
explain that North Carolina’s tblaws express arsing commitment to promoting trade and
commerce, particularly with respectttee sale of products in the state.

The Court is charged with analyzing thesdigyoconsiderations irlight of the facts
presented in this case. Here, Plaintiffs were California residents at the time their injuries
occurred. Thus, California’s poy judgment as to the importamof protecting residents from

defective products is clearly implicated. Oe tither hand, none of the feadants is a resident
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of North Carolina. IrMitchell, the Fifth Circuit held that North Carolina had little governmental
interest in the resolun of the parties’ claims and defesshecause there was no North Carolina
manufacturer involved as a defendant in the latwsThe court therefore concluded that there
existed “no compelling reason whyetiNorth Carolina legislatureomld have an interest in the
application of its statute to elimate the claims of foreign plaiffs against foreign defendants.”
913 F.2d at 249-250. Thus, Defendants’ focus ortiNGarolina as the tation of the product’s
saleis misplaced. It appears that the FifthrdQit found that North Carolina’s more stringent
products liability laws were inteed to protect its own manufactuseand that in the absence of
a North Carolina defendant, the state lacked a signif interest in the application of its laws.

For all of these reasons, the Court finds @atifornia has the strongeinterest in the
application of its laws tthe case presented here.

C. CONCLUSION

Based on the applicable factors laid outSections 145 and 6 of the Restatement, the
Court finds that California has the most significant relationship to all of Plaintiffs’ substantive
legal claims as well as the two issues the parties identified as impacting the resolution of those
claims. Indeed, the injury occurred in Calif@ in the Plaintiffs’ own home. None of the
Defendants is located in North Carolina, theestalhose law they urge @hld govern this matter,
nor did the vast majority of the conduct that causdaintiffs’ injuries occur in that state.
Looking to the final factor, the p#es’ relationship onsisted of a singleransaction. Although
that transaction occurred in North Carolina, thiate is only properly considered the center of
the parties’ relationship for Plaintiffs’ negligent representation and negligent failure to warn
claims. This weak connection between the parsecertainly not sufficient to overcome the

important fact that the injury took place inli@&nia. Moreover, when viewing Section 145’s
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factors in light of the Restatement’s general principles as applied to the issues in this case, it is
clear that California’s policy g of protecting its residenfsom defective products, a policy
that is consistent with that of the forum stademonstrates California’s strong interest in the
application of its law. Finding that Califaen has the most signdant relationship to the
occurrence and the parties, teurt denies Defendants’ Motidgkegarding Choice of Law.

IT1SSO ORDERED.

SIGNED at Houston, Texas, on this the 10th day of November, 2010.

@@M

KEITHP.ELLISON
UNITED STATESDISTRICT JUDGE
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	An analysis of the third relevant contact in the Restatement inquiry also reveals that no single location predominates.  The Fifth Circuit has held that the location of a party’s residence at the time of the injury controls his residence for choice of law purposes.  Huddy Fruehauf Corp., 953 F.2d at 957.  Plaintiffs unquestionably resided in California when the accident occurred and thus, their residence for choice of law purposes is California.  Bumbo is a South African company with its principal place of business in South Africa.  Toys “R” Us is a Delaware corporation and New Jersey is its principal place of business.  Bright Ideas was at the relevant time a New Jersey corporation that maintained its principal place of business in New Jersey.  Thus, Plaintiffs resided in California during the relevant period, but none of the parties was located in North Carolina.  Given the scattered nature of the parties, this factor does not weigh heavily toward the application of either state’s law.  

