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UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION

JAMES CRUMBLEY }
TDCJ-CID NO. 862161, }
Petitioner, }
V. } CIVIL ACTION NO. H-09-0031
}
RICK THALER, }

Respondent. }

OPINION ON DISMISSAL

Petitioner James Crumbley, an inmate incarceratetie Texas Department of
Criminal Justice — Correctional Institutions Diwgi (“TDCJ-CID"), has filed a petition for a
writ of habeas corpus under 28 U.S.C. § 2254, ehgihg the revocation of his deferred
adjudication community supervision and convictien &dggravated sexual assault. The Court
will dismiss the petition because it is barred Iy governing statute of limitations.

Discussion

Petitioner entered a guilty plea to aggravatexualeassault in cause number
704436 and the 338th Criminal District Court of H&iCounty, Texas placed him on deferred
adjudication community supervision for five year€rumbley v. Sate, N0.01-99-00290-CR,
1999 WL 1208516 (Tex. App.—Houston [1st Dist.] Dexdeer 16, 1999, no pet.). Petitioner’s
guilt was later adjudicated and on February 5, 18#0punishment was assessed at twenty years

confinement in TDCJ-CID.Id.; Texas Court website Petitioner filed a notice of appeal the

same day.ld. Petitioner’'s appellate counsel filed a brief marst toAnders v. California, 386

! Rick Thaler has replaced Nathaniel QuartermarhasDirector of the Texas Department of Justice-Guional
Institutions Division. Accordingly, Thaler is auatically substituted as a partyed-R. Civ. P. 25(d)(1).

2 http://www. 1stcoa.courts.state.tx.up/opinions/casg?Filingl D=79628
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U.S. 738 (1967) on July 2, 1999d. Petitioner did not file gro se response to the brief.
Crumbley, 1999 WL 1208516 at *1. On December 16, 1999 Rinst Court of Appeals for the
State of Texas affirmed the judgment of the stastridt court. Id. Petitioner did not file a
petition for discretionary review (“PDR”)Ld.

Petitioner filed a state habeas application & 388th District Court on October

10, 2001. (Docket Entry No.1). The Texas Cour€Cafminal Appeals denied the application on
February 6, 2002, without written order on theltdaurt’s findings without a hearing. Texas
Court websité Petitioner filed three more state habeas apjdieatin 2006 and 2008, all of

which were dismissed.d.®

Petitioner executed the present federal habetisopeon December 30, 2008,

challenging the revocation of his deferred adjutitbca probation. (Docket Entry No.1).
Therefore, petitioner's habeas petition is subjecthe provisions of the Antiterrorism and
Effective Death Penalty Act of 1996 (“AEDPA”), Pub. No. 104-132, 110 Stat. 1214 (1996).
See Lindh v. Murphy, 521 U.S. 320 (1997).

In this federal petition, petitioner contends Heferred adjudication community

supervision was improperly revoked for followingsens:

1. There was no evidence that petitioner violatedctiraitions of his
community supervision; a new aggravated assauligehia cause
number 796930, upon which the State relied to revdis
supervision, was dismissed on February 5, 1999;

2. Petitioner's appellate counsel rendered ineffectagsistance by

filing an Anders brief, which stated that the appeal was frivolous
and without merit;

3 http://www.cca.courts.state.tx.us/opinions/Evertlagp? EventlD=1892719

4 http://www.cca.courts.state.tx.us/opinions/Eventlagp?EventID=2259436
http://www.cca.courts.state.tx.us/opinions/Evertlagp? EventlD=2278984
http://www.cca.courts.state.tx.us/opinions/Evertlagp?EventiD=2339818
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3. Petitioner’'s due process rights were violated bseawo rational
juror could have found him guilty of the criminaffense upon
which his deferred adjudication community supebnsiwas
revoked; and,

4, Petitioner is actually innocent of the underlyinffease to which
he entered a quilty plea and for which he receidederred
adjudication probation because without the unlawdwbcation of
his community supervision, he would not have sefferan
adjudication of guilt.

(Docket Entry No.1).

Statute of Limitations

Under AEDPA, habeas corpus petitions are sulbpegtone-year limitations
period found in 28 U.S.C. § 2244(d), which providsgollows:

(d)(1) A 1-year period of limitation shall apply #n application for a
writ of habeas corpus by a person in custody puist@a the
judgment of a State court. The limitation peribalsrun from the
latest of --

(A) the date on which the judgment became final thg
conclusion of direct review or the expiration oé ttme for
seeking such review;

(B) the date on which the impediment to filing gophkcation
created by State action in violation of the Constin or
laws of the United States is removed, if the apgplicvas
prevented from filing by such State action;

(C) the date on which the constitutional right sk was
initially recognized by the Supreme Court, if thght has
been newly recognized by the Supreme Court and made
retroactively applicable to cases on collateralawy or

(D) the date on which the factual predicate of th&@m or
claims presented could have been discovered thrdugh
exercise of due diligence.

(2) The time during which a properly filed applicat for State post-
conviction or other collateral review with respéatthe pertinent



judgment or claim is pending shall not be countedard any
period of limitation under this subsection.

28 U.S.C. § 2244(d)(1)—(2). The one-year limitasigperiod became effective on April 24, 1996,
and applies to all federal habeas corpus petifitets on or after that dateFlanagan v. Johnson,
154 F.3d 196, 198 (5th Cir. 1998) (citihgndh, 521 U.S. 320 (1997)). Because petitioner’s
petition was filed well after that date, the onesylmitations period applies to his claimisl..

Although the statute of limitations is an affitve defense, the courts are
authorized to raise such defenses sua sponte gabkatrtionsKiser v. Johnson, 163 F.3d 326,
329 (5th Cir. 1999). This Court may therefore mdp determine at the outset whether
petitioner’'s petition is timely or not. In this s& petitioner’s conviction became final for
purposes of federal habeas corpus review thirtys @dter his conviction was affirmed by the
First Court of Appeals for the State of Texas, omlmout December 16, 199%ee 28 U.S.C. 8
2244(d)(1)(A); ®p. CT. R. 13.1. That date triggered the one-year limitatipesiod which
expired on December 16, 2000. Petitioner's fedérabeas corpus petition, executed on
December 30, 2008, is therefore untimely.

Petitioner’s first state habeas application wasdpeg before the Texas Court of
Criminal Appeals from October 10, 2001, until Febwu6, 2002, at which time the Texas Court
of Criminal Appeals denied relief. Because petiéids state application for habeas corpus relief
was not filed until 2001, after the expiration dietDecember 16, 2000 deadline, the tolling
provisions found in § 2244(d)(2) do not appl$icott v. Johnson, 227 F.3d 260, 263 (5th Cir.
2000) (noting that the statute of limitations ig talled by a state habeas corpus application filed

after the expiration of the limitations period).



Petitioner, however, contends that he is entiledstatutory tolling of the
limitations period. (Docket Entry No.10). Petiigr claims that he was unable to discover the
factual basis of his claims,e., the dismissal of the new aggravated assaultgehar cause
number 796930, until January 23, 2009, despitadiigent efforts to do so. I4.). Petitioner
claims that on August 5, 1999, he attempted toiolataopy of his state court record$d.. On
September 3, 1999, he discovered that the new afgdh assault charge in cause number
796930, which formed the basis for the revocatibrhis community supervision, had been
dismissed when he received a letter from the Habasinty District Clerk. 1d.). From
December 22, 1999, and thereafter, petitioner ddimsought copies of documents pertaining to
the dismissal of the aggravated assault chargehencevocation proceedingsldj. Because of
his indigence, petitioner was unable to obtain@yaaf the documents until January, 2009, when
he had sufficient funds to purchase the san). (

Section 2244(d)(1)(D) provides that the one yeaitation period shall run from
the latest of “the date on which the factual pratioof the claim or claims presented could have
been discovered through the exercise of due ditigén 28 U.S.C. § 2244(d)(1)(D). After a
careful review of the record, the Court finds tpatitioner discovered the factual basis of his
claim on September 3, 1999, or shortly thereaftdren he received notice from the Harris
County District Clerk that the aggravated assabHrge in cause number 796930 had been
dismissed. (Docket Entry No.10, page 11). TherCootes that the State would have provided
petitioner with a free copy of the transcript aridteament of facts if petitioner had filed an
affidavit of indigence and a request for a free ycab the record within thirty days of his
conviction. See TEx. R. APP. PROC. 20.2. Petitioner, however, he did not begimiguire about
the documents in his case until August, 1999, sevenths after his community supervision was
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revoked and his guilt adjudicated. Petitioner Hart confuses the knowledge of the factual
predicate of his claim with the time permitted fyathering evidence in support of that claim.
“Section 2244(d)(1)(D) does not convey a statutogit to an extended delay . . . , while a
habeas petitioner gathers every possible scrapidémrce that might, by negative implication,
support his claim.”Flanagan, 154 F.3d at 198-99.

Petitioner also contends that he is entitleddoitable tolling of the limitations
period because he was unable to access his statereoords within the AEDPA limitations
period. (Docket Entry N0.10). Petitioner clainhatt his indigence and the State’s interference
with his pursuit to discover the factual basis a$ ltlaims constitute an “extraordinary
circumstance” that stood in his wayd.j.

Equitable tolling of the statute of limitations permitted only if rare and
exceptional circumstances beyond a prisoner’s obntake it impossible to file a petition on
time. Davis v. Johnson, 158 F.3d 806, 811 (5th Cir. 1998). The doctrapplies principally
when a petitioner is actively misled by a party @lthhve cause of action or is prevented in some
extraordinary way from asserting his right€oleman v. Johnson, 184 F.3d 398, 402 (5th Cir.
1999). The petitioner bears the burden of establgsentitiement to equitable tollinghillips
v. Donnelly, 216 F.3d 508, 511 (5th Cir. 2000).

An indigent habeas petitioner is not entitlecatéree copy of his trial transcript
and records to search for possible trial defectselmebecause he is indigentJohnson v
Johnson, 194 F.3d 1309, 1999 WL 767047 at *1 (5th Cir. 20@ot designated for publication)
(citing Bonner v. Henderson, 517 F.2d 135, 136 (5th Cir. 19753¢e also Lloyd v. Vannatta, 296
F.3d 630, 632-33 (7th Cir. 200Fandolph v. Taylor, 69 Fed. Appx. 824, 825 (9th Cir. 2003);
Miller v. Cason, 49 Fed. Appx. 495, 497 (6th Cir. 2002)y;awford v. Costello, 27 Fed. Appx. 57
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(2nd Cir. 2001). As idohnson, petitioner has not shown that his unsuccessfaltsfto obtain
his state records at no cost prevented him fromgfieither his state habeas applications or his
federal habeas petitionSee id. Therefore, he fails to show that a state-creatgoediment
prevented him from filing his habeas petition atthe is entitled to equitable tolling.

Further, there is no showing of a newly recogtizenstitutional right upon
which the petition is based; nor is there a facfuadicate for the claims that could not have
been discovered previouslySee 28 U.S.C. § 2244(d)(1)(C), (D). Although petitenis
incarcerated and is proceeding without counsel,ignsrance of the law does not excuse his
failure to timely file his petition Fisher v. Johnson, 174 F.3d 710, 714 (5th Cir. 1999).

Accordingly, the Court finds that petitioner’'siral petition is barred by the
AEDPA'’s one-year limitation period and, therefdtds action is DISMISSED.

Certificate of Appealability

A certificate of appealability from a habeas amproceeding will not issue
unless the petitioner makes “a substantial showihthe denial of a constitutional right.” 28
U.S.C. 8§ 2253(c)(2). This standard “includes simgwihat reasonable jurists could debate
whether (or, for that matter, agree that) the jetishould have been resolved in a different
manner or that the issues presented were adequdéseérve encouragement to proceed further.”
Sack v. McDanidl, 529 U.S. 473, 484 (2000) (internal quotations eitetions omitted). Stated
differently, the petitioner “must demonstrate thedsonable jurists would find the district court’s
assessment of the constitutional claims debatabierang.” I1d.; Beasley v. Johnson, 242 F.3d
248, 263 (5th Cir. 2001). On the other hand, wHenial of relief is based on procedural
grounds, the petitioner must not only show thatisjis of reason would find it debatable whether

the petition states a valid claim of the deniabhafonstitutional right,” but also that they “would
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find it debatable whether the district court wasrect in its procedural ruling.”Beasley, 242
F.3d at 263 (quotin§lack, 529 U.S. at 484)xee also Hernandez v. Johnson, 213 F.3d 243, 248
(5th Cir. 2000). A district court may deny a cictite of appealability, sua sponte, without
requiring further briefing or argumenflexander v. Johnson, 211 F.3d 895, 898 (5th Cir. 2000).
The Court has determined that petitioner has nadema substantial showing that reasonable
jurists would find the court’s ruling debatablehéFefore, a certificate of appealability from this
decision will not issue.

Conclusion

Accordingly, the court ORDERS the following:

1. Petitioner’s petition for writ of habeas corpus enéd8 U.S.C. §
2254 is DENIED.

2. This cause of action is DISMISSED with prejudice.
3. A certificate of appealability is DENIED.
4. All pending motions are DENIED.

Itis so ORDERED.

SIGNED at Houston, Texas, this 14th day of Octpp@09.

-

Wc/—/ﬁ*b._‘

MELINDA HARMON
UNITED STATES DISTRICT JUDGE




