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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION

LARRY RAY SWEARINGEN,

Petitioner,

VS. CIVIL ACTION NO. H-09-300

RICK THALER,

[ SR R W W I W I W W

Respondent.

MEMORANDUM AND ORDER

On December 8, 1998, Melissa Trotter disappearest #st being seen with
Larry Ray Swearingen. The police arrested Sweaninge December 11, 1998, for
charges unrelated to her disappearance. Swearlrgebeen in custody ever since. On
January 2, 1999, hunters discovered Ms. Trottegtthposing body in the Sam Houston
National Forest. The State of Texas charged Swgami with the capital murder of Ms.
Trotter committed during the course of either ankioping or a sexual assault. A jury
convicted Swearingen in 2000 and he received andsaitence.

Swearingen has aggressively challenged his coomiethd sentence, including in
one full round of federal habeas proceedings. eihis first state habeas action,
Swearingen has advanced a variety of unsuccessémhats to prove that he is actually
innocent of Ms. Trotter's murder. State and feeraurts have provided exceptional
opportunities for Swearingen to develop his acimabcence arguments. On January 26,
2009, the day before his scheduled execution, that@f Appeals for the Fifth Circuit
tentatively authorized Swearingen to file a sudves$ederal habeas petitionin re

Swearingen 556 F.3d 344 (5th Cir. 2009). Swearingen nowedsofp litigate claims
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based on his argument that Ms. Trotter did noudid well after the police took him into
custody on December 11, 1998.

Congress has limited this Court’s jurisdiction histstage of the proceedings
solely to the question of whether the Anti-Terrorignd Effective Death Penalty Act
allows Swearingen to litigate another federal habaetion. As indicated below, the
Court finds that Swearingen has not met the AEDPAgguirements for filing a
successive petition. Accordingly, the Court dises Swearingen’s habeas petition.

l. Background

Courts have previously set forth the facts surrcumdis. Trotter's murder, but
they bear repeating here because they provide tantorontext to the issues now before
this Court. As previously noted, Melissa Trottesaghpeared from the Montgomery
County Community College campus on December 8, 1998 one saw her again until
her body was discovered in a densely forested@relanuary 2, 1999.

The condition of Ms. Trotter's corpse when found leeen a vital matter. On
January 3, 1999, Dr. Joye M. Carter, Chief MediEahminer for Harris County, Texas,
performed an autopsy on Ms. Trotter’'s body. Drrt€adescribed the corpse as “that of
a young Caucasian female whose facial appearansalistorted due to decomposition
change characterized by skin slipping, greenishkbthscoloration of the facial skin, and
marbling of the skin of the legs, arms, chest aackl Dr. Carter described the body as
“cool and damp.” The autopsy report pointed toesalsigns of decomposition on the
corpse. For instance, “[tlhe skin of the body wktly showed splotchy areas of red,
green, and gray discoloration secondary to posenorimold growth. There was

generalized skin slippage with discoloration andbiiag over the entire body surface.”
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Dr. Carter noted that several parts of Ms. Trostdsbdy — such as her chest, upper
extremities, lower extremities, anal and vaginafiags — were “remarkable only for
decompositional change.” Dr. Carter’s report enspted the marked decomposition of
Ms. Trotter’s head:

The scalp hair was slipping due to decompositichahge. . . . The facial

skin appeared to have been removed due to decaiopasichange and

postmortem insect and animal activity. Upon reflegtthe residual soft

tissue around the right eye, rodent teeth imprasswere identified. The

nasal cartilage was intact. Soft tissue was abfemh the nose and

midfacial areas. . . . The tongue was protruding dark black in color

due to decompositional change. The oral cavity aioet fly larvae. . . .

Both ears were markedly discolored due to decoripaal change. . . .

The neck was remarkable for a brown stocking ligatuhich was tied in

the back in a simple knot. There was a 3 by 2-8&hidefect on the

anterior neck with liquefaction of tissue, maggatiaty, and blood

present.

In addition to her external observations, Dr. Qapperformed an extensive
internal examination. To summarize, some of M®tfér’s internal organs “maintained
their usual anatomic relationships” and were “ihtachough some organs were
“remarkable for decompositional change” or had tmilecompositional change.” For
instance, Dr. Carter observed “loss of the normedue architecture” in the pancreas,
“[tlhe left and right adrenal glands were markediytolyzed,” and the kidneys had
“architectural change [that was] obscured due toodgositional change.” The brain
was “semi-liquid” and had a “complete loss of nofrnissue architecture when
remove[d].” Dr. Carter observed that the conteftdls. Trotter's stomach included a
“tan liquid in which large pieces of white meatns@stent with chicken, and pieces of

potato, consistent with french fries were obserfvedhe record contains numerous

photographs from the crime scene and autopsy whitdct Dr. Carter’s observations.
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Dr. Carter’s report stated that she preserveddissumples for both toxicological
and histological examination Specifically, “[rlepresentative sections of alajor organs
were retained in formalin.” Dr. Carter never pemied a microscopic examination of
any tissue.

Dr. Carter's report listed the cause of death aspligxia due to ligature
strangulation.” Her report, however, did not estienon what date Ms. Trotter died.

Trial Testimony and Evidence

The State of Texas charged Swearingen with capitaidder committed in the
course of a kidnapping or sexual assault. Becaoseyewitness to her murder came
forward and Swearingen provided no confession éoctime, the State of Texas built its
case on circumstantial evidence proving Swearirgyenlpability. One reviewing court
has listed the extensive evidence of guilt whidh $itate adduced at trial as follows:

. On the evening of December 7, 1998, two of [Swnggn’s]

acquaintances, the Fosters, witnessed a phone rsatioa in
which [Swearingen] arranged for a lunch meetinghvaitgirl at a
library the following day, and [Swearingen] thendtbhe Fosters
that the girl was Melissa Trotter, a college studsom Willis;

. Three witnesses saw [Swearingen] sitting with is&al in the

Montgomery College library between 11:30 a.m. ar&D J.m. on
December 8, 1998;

. Melissa’s Biology teacher saw Melissa leave thenMomery
College library with a male shortly after 1:30 p.m.

. Melissa’s car remained in the Montgomery Collggeking lot
following her disappearance on December 8, 1998;

! The subsequent toxology report states that “fgslotherwise requested, specimens will be
discarded one year after the date of receipt.” fHoerd does not include a histological report or
any statement about the potential destruction sfug samples preserved for microscopic
examination
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At 2:05 p.m. on December 8, 1998, [SwearingerledaSarah
Searle and said that he was at lunch with a friend;

Sometime around 3:00 p.m. on December 8, 1998e48ngen’s]
landlord saw [Swearingen’s] truck leaving from behhis home;

At 3:03 p.m. on December 8, 1998, [Swearingemicetl a cell
phone call that utilized a cell tower near FM 1@®Willis, Texas,
which would be consistent with [Swearingen] drivimpm his
home to the Sam Houston National Forest;

[Swearingen’s] wife testified that she found thedme in disarray
on the evening of December 8, 1998, but none oftliearingen’s
property was missing;

[Swearingen’s] wife observed Melissa’s cigarettasl lighter in

[Swearingen’s] home that evening, and those itemsrew
subsequently recovered from [Swearingen’s] homeinduthe

investigation;

[Swearingen] contacted police that evening apdnted an alleged
burglary of his home, at which time he falsely ilad to have
been out of town from 11:00 a.m. on December 7818%ough
7:30 p.m. on December 8, 1998, and also falselymeld that
someone had stolen his VCR and jet ski;

There was no sign of any prying mechanism habegn used on
the door to [Swearingen’s] home, and his jet ské wabsequently
found at a repair shop where [Swearingen] had drdppoff for
maintenance prior to Melissa’s disappearance;

[Swearingen] called an ex-girlfriend on the evenbof December
8, 1998, and told her that he was in trouble arad the police
might be after him;

When the Fosters heard that Melissa Trotter wassing on
December 9, 1998, they contacted [Swearingen], edaimned he
did not remember the last name of the girl with whioe had met
the day before;

When Mrs. Foster then told [Swearingen] that sbealled him
saying the last name “Trotter,” and that a girl ednMelissa
Trotter was now missing, the phone went dead;

On December 11, 1998, [Swearingen] told an acqaace that he
anticipated being arrested by Montgomery Counthauities;
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Later in the day on December 11, 1998, after [Bimgen]

observed an officer radio in his truck’s licensatel number,
[Swearingen] sped away and led the officer on & Bigeed chase
that ended in front of the home of [Swearingen’'sjtiner and

stepfather;

[Swearingen] was arrested on several outstandivagrants

following the high-speed chase, at which time hieedsthat his

hands be placed in front of him rather than belhechuse his arm
and ribs were sore;

Following [Swearingen’s] arrest, law enforcemeatithorities
observed and photographed red marks on [Swearisigee’ck,
cheek, and back;

On December 17, 1998, two neighbors of [Sweanigjenother

and stepfather collected numerous pieces of topempfom along

their street, which turned out to be Melissa Ttdtelass schedule
and some health insurance paper work Melissa’'sfdthd given
to her;

Melissa’s body was discovered in an area of then $Houston
National Forest with which [Swearingen] would hdneen familiar
from previous time spent there;

The ligature used to asphyxiate Melissa was gleileg torn from
a pair of panty hose belonging to [Swearingen’sfewithe
remainder of which was recovered from [Swearingehieme
during the investigation;

The Harris County Chief Medical Examiner testifithat during
the digestive process, a person’s stomach willllysoat empty in
less than two hours, and any food within the stdmetadeath will
remain there;

The contents of Melissa’s stomach at the autop$ych included
what appeared to be chicken and a french fry-ldkenfof potato,
were consistent with the tater tots she had eatévicatgomery
College shortly before leaving with [Swearingenfidhe Chicken
McNuggets she and [Swearingen] had apparently pseshat the
nearby McDonald’s on December 8, 1998;

Based on the state of decomposition of Melissattérs body,
including the presence of fungi that take “sevevaéks’ time” to
develop, the Harris County Chief Medical Examinstireated



Melissa Trotter’'s death to have occurred twentg-filays prior to
the discovery of her corpse, which is consisterh \Riecember 8,
1998;

. A note that had been given to Melissa by anotitedent on the
morning of December 8, 1998, was found in a pookéflelissa’s
jeans during the autopsy;

. There were numerous cross-matches of fibersshaind paint
between Melissa’s body and clothing and [Swearitgjgacket,
master bedroom, and truck;

. Two of Melissa’s hairs that were recovered froBwgaringen’s]
truck still contained the anagen root, indicatitggyt had been
forcibly removed from Melissa’s head,;

. A Luminal test on the seats of [Swearingen’stkrindicated that
they had been wiped down with Armor All, and two pyn
containers of Armor All wipes were found in the lgage at
[Swearingen’s] home;

. When [Swearingen’s] good friend, Elyese Ripleisited him in
jail on January 9, 1999, [Swearingen] asked hdietand say that
she had been with him on the day Melissa disappeanel that
they had gone to the Texaco-McDonald’'s near Monggm
College;

. Around early May of 1999, [Swearingen] fabricagegurportedly
anonymous exculpatory letter that described the derumwith
explicit details that were confirmed by investigatothe medical
examiner, and [Swearingen’s] own medical expenrtjuiding the
facts that Melissa was injured on the left siddef face, her neck
was cut, one of her shoes had fallen off, she wmsdmong the
bushes on her back, and she was wearing red unaierwe

. Later in May of 1999, [Swearingen] was asked bged mate
whether he had committed the murder and [Swearingsatied,
“Fuck, yeah, I did it,” and stated that he was juiging to avoid
the death penalty.
Ex parte SwearingerNo. WR-53,613-04, Supplemental Record at 510td&tjotes and

record citations omitted).

2 The Court of Criminal Appeals found that the melceupported these findings and adopted them
without alteration. See Ex parte Swearinge2008 WL 152720 (Tex. Crim. App. 2008)
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The State called Dr. Carter as a witness in thi/ignocence phase. The State’s
examination of Dr. Carter did not comprehensivacdss the date on which Ms. Trotter
was murdered. Instead, the State’s questioningstxt on: (1) whether Swearingen had
raped her and (2) whether he killed her by strawggher with pantyhose or by stabbing
her in the neck. The date of Ms. Trotter's deatts wnly a tangential and somewhat
inferential issue at trial.

Dr. Carter, nonetheless, conveyed her externatrgbtons of the body. Dr.
Carter testified that “[tjhe body was received istate of moderate, decomposition, that
means the body tissue had begun to break downgehasior and become very soft and
liquidy.” Tr. Vol. 28 at 18-19. She explained thHahere is a lot of damage and
decmpositional change [to the front of the bodglkeéning to facial skin.” Tr. Vol. 28 at
30-31. She explained that photographs showed “skmmediscoloration in the stomach
area . . . [which] is part of the body breaking dow. . and there appears to be some
fungal organisms gathering between the layers of 8&sue[.]” Tr. Vol. 28 at 22-23.
She explained that fungal growth would grow in “kl@amd wet” conditions after “several
weeks’ time have elapsed.” Tr. Vol. 28 at 27-2Br. Carter testified that the fungal
growth “assists us in engaging a time of deatht” Vbl. 28 at 28. The stomach contents,
according to Dr. Carter’s testimony, provided aeottactor that could help tell when Ms.
Trotter died. Tr. Vol. 28 at 38-39. Dr. Carternumented that “cool temperature
somewhat slows down decomposition. Warm tempegatul accelerate, speed it up,

usually.” Tr. Vol. 28 at 50.

(unpublished). The state courts relied on this esdist of inculpatory factors in denying
Swearingen’s third state habeas applicatiBr.parte SwearingeWWR-53,613-05, at 169-73.
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The State’s questioning about internal organs, ewewas brief. The State
inquired whether Dr. Carter saw anything “remarkabl unremarkable” about “the
abdominal region,” “the heart area,” “the lungsitiahe “pancreas and spleen.” Tr. Vol.
28 at 42-43. Dr. Carter answered that she obsenattiing remarkable, “just
decompositional change.” Tr. Vol. 28 at 42-43.

In the only interchange relating directly to theeddnat Ms. Trotter died, the State
asked Dr. Carter: “Based on the evidence that you @nd the evidence you've since
gathered, do you have an opinion as to how longltbdy had been there?” Tr. Vol. 28
at 45. Dr. Carter replied that she “arrived at dpenion of the body being dead for
approximately 25 days or so, based upon the appeaiaTr. Vol. 28 at 45.

Cross-examination of Dr. Carter focused on the raaphdeath, whether she had
facial bruising, and the possibility that she haei sexually assaulted. The questioning
briefly turned to how long the stomach contents Mdake to digest, Tr. Vol. 28 at 91-
94, but otherwise did not address the evidencewbatd establish a date of death.

After investigating those facts establishing Swegen’s identity as the murderer,
his trial attorneys focused their efforts on attagkhe dual aggravators in the indictment
that made his a capital offense. Trial counseli@dgthat, even if Swearingen killed Ms.
Trotter, the evidence did not conclusively provatthe kidnapped or sexually assaulted
her. To that end, trial counsel retained the sessiof Dr. Raul Lede, a pathologist,
largely to counter testimony that Swearingen stethgr raped Ms. Trotter. In a post-
judgment affidavit, trial counsel explained thatr‘ede . . . confirmed the findings of
Dr. Carter regarding the date and time of deatfilius, Dr. Lede’s testimony did not

dwell on the time of death, other than to commaéat it “is probably one of the most
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challenging question[s] for a pathologist” and thtdte answer is one of the least
dependable answers that a pathologist can proyidéf. Vol. 32 at 72. Trial counsel
briefly asked Dr. Lede about the length of timtdk to digest a meal. Tr. Vol. 32 at 72-
73. On cross-examination, however, Dr. Lede opthad] if Ms. Trotter's body had been
exposed to the elements for 25 days, the ligattwanal her neck “would have gotten
tighter.” Tr. Vol. 32 at 112.

Swearingen took the stand at trial and proclaimednmocence. He testified that,
after he had lunch with Ms. Trotter on Decembeéhe3|eft her in the company of another
man and then visited his grandmother. The triedeawe and testimony soundly proved
that Swearingen fabricated his affbi.The jury found Swearingen guilty of capital
murder.

In a separate punishment phase, the prosecuticeniesl evidence of numerous
extraneous offenses committed by Swearingen, ingudaggravated kidnappings,
aggravated sexual assaults, false imprisonmengldryy false identification as a police
officer, and theft. Many of the kidnapping and s&ixassault offenses bore striking
similarity to the killing of Ms. Trotter. While oarcerated before trial, Swearingen was a
penological problem as he attempted to escapeegesd a weapon, and fought in jail.
The jury answered Texas’ special issues in a maraggriring the imposition of a death
sentence. The Texas Court of Criminal Appealsrafd Swearingen’s conviction and
sentence on direct appeal, specifically finding tha evidence sufficiently supported the

jury’s verdict. Swearingen v. Stat@01 S.W.3d 89 (Tex. Crim. App. 2003).

3 While Swearingen now claims to be actually inmiche does not explicitly rely on the alibi he

proffered at trial nor provide new evidence to suphat story.
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Post-Conviction Litigation

Since the finality of his conviction, Swearingerstfded a convoluted tangle of
habeas applicationspro se motions, mandamus actions, and amended pleadings.
Throughout, Swearingen has tried to cast doubtasious aspects of the trial evidence
against him. Swearingen’s challenges have takelvieg and overlapping paths, though
no court to this point has seriously questionedrbegrity of his conviction.

Swearingen maintained his innocence at trial. Toest prominent feature of
Swearingen’s post-judgment litigation has been reilance on science to limit the
amount of time that Ms. Trotter's corpse could haeen on the forest floor. At each
level of post-judgment review, Swearingen has ratex and modified different habeas
claims which, at their core, assert his innocenegh® grounds that Ms. Trotter was
killed after the police arrested him on DecemberlPB8.

In his first state habeas action, Swearingen retiadexpert affidavits which
suggested that the progression of insect developassociated with Ms. Trotter’s corpse
could only have started in mid-December. Sweannigéially faulted trial counsel for
not “using forensic evidence, particularly entongpdal evidence” to “challenge the date
of death.” (Instrument No. 20 at 10). Swearingepbst-conviction entomological
expert placed Ms. Trotter's death in a narrow wimdduring mid-December when
weather conditions were favorable for insect caanhon. The state court, however,
found that Swearingen provided insufficient datapezially concerning weather
conditions immediately around the body, to questiba jury’'s verdict. Ex parte
Swearingen No. 53,619-01, at 475-76. More importantly, teeate habeas court

observed that Swearingen’s argument that Ms. Tratted in mid-December fatally
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conflicted with unimpeached information about tleatents of her stomach, “the state of
decomposition of Melissa Trotter’'s body, the fundgavelopment present, and visible
insect progression[.]Ex parte SwearingerNo. 53,619-01, at 476.

In his first federal habeas action, this Court feeth@xpert assistance to investigate
entomological evidence further, though Swearing&h ribt explicitly raise an actual-
innocence claim. Swearingen’s petition also aatuBe. Carter of having “pro-
prosecution bias,” “intentionally skew[ing] her tiesony in order to ensure a capital
conviction,” “shap[ing] her testimony to fit the &¢’s theory of the case,” and
“abandon[ing] scientific and medical objectivitytfiough he did not seek relief on that
basis. $wearingen v. Dretké4-cv-2058, Instrument No. 21 at 6-7). This Galenied
Swearingen’s petition and the Fifth Circuit affirdjeSwearingen v. Quartermari92
F. App’x 300 (5th Cir. 2006).

Swearingen returned to state court and refinecdidgsments about entomological
evidence. A second state habeas action extensmedynined whether the insect
colonization found on Ms. Trotter's body indicatadimited period of exposure to the
elements that postdated Swearingen’s December 298 arrest. Swearingen’s expert
witnesses there considered entomological eviderced a variety of additional
information, including: the effects of the climass shown by official reports and
Swearingen’s research; the unique environmentaditons in which her body was
found as shown by crime scene videos and photograptd Ms. Trotter's weight both
before death and during the autopsy.

The state district court held an evidentiary heaoen Swearingen’s second state

habeas application. The uneven decomposition of Ivtstter's corpse was a prominent
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issue in the hearing. According to Swearingenjseets, parts of her body, including her
face, showed marked decomposition but other arkeawexd much less or almost no
decomposition. Swearingen’s experts opined that Tstter’'s corpse had probably not
been exposed to the elements for more than a weekoo Nevertheless, Swearingen’s
experts could not reconcile entomological evidenan Dr. Carter's observation that
some parts of Ms. Trotter’s body showed distinatage As this Court will discuss later,
Swearingen’s experts clumsily tried to square theirdings with the uneven
decomposition and the known facts about the crirddtimately, the state court found
that Swearingen’s efforts did not exculpate hinmgddy because his experts could not
harmonize their findings with the circumstancestloé crime and all the scientific
evidence.Ex parte SwearingerNo. 53,619-04, at 505-42. On January 16, 2008, t
Court of Criminal Appeals adopted the lower coufit'slings and denied relief.

Swearingen then filed a third state habeas acti@llenging the date of death
(among other issues). This time, Swearingen swegdris claims with an affidavit from
Dr. Carter. Dr. Carter’s affidavit explained tiste had focused her trial testimony only
on external features of the body, especially “mdréecomposition of the head and neck
region,” “the degree of maggot activity in this i@gof the body,” and “fungal growth,”
because the attorneys’ questioning shaped her ass\er affidavit stated:

| was not asked by prosecutors, or by defense ebuts address the

significance of my internal examination of Ms . ftew's body. Nor was |

asked to address in detail the question of how MaegTrotter’'s body had

been left exposed in the Sam Houston National Eorestead, the focus

of the prosecution and the defense was on whelilgeforensic evidence

indicated a rape or kidnapping had occurred. Thregonty of the

qguestions from both sides were directed at whethégopsy findings

indicated vaginal bruising, blunt trauma to thedhesnd whether the cause

of death was asphyxiation by ligature or a sharpeo entry wound to the
neck.
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Dr. Carter's affidavit noted that “[d]Jecompositian this case was strikingly
uneven. The decomposition seen in durisg][the external examination of the body,
particularly of the head and neck region, was sutistl.” In particular, she noted
“partial skeletonization of the head and neck regiae to decomposition and insect and
mammalian scavenging. As stated in the report,tsstie was absent from the nose and
midfacial areas, and the tongue was dark due tordpasitional changes, and there was
skin slippage and slippage of the scalp.” Butalse recognized that the decomposition
of the internal organs “appears less advanced.”Clarter opined that the characteristics
of the internal organs and Ms Trotter’'s weight wbldupport[] a forensic opinion that
the body had not been exposed more than two weelkeiforest environment,” though
she did not explicitly state how that opinion wouttpact her earlier testimony.

Dr. Carter did not reconcile her internal and exaérobservations, nor explain
how the limited internal decomposition fit into tl¢gher facts known about the crime.
Importantly, Dr. Carter did not revise or recarg thbservations she made in the autopsy
report. See Sweanigen, 556 F.3d at 348 (“Dr. Carter does not addiessorrectness of
her original testimony based on decomposition amtg#él growth[.]’). In fact, her
affidavit reinforced her earlier opinion that extar evidence of decomposition,
especially of the head and neck region, was sutistan

Swearingen tried to raise actual-innocence anddogfe-assistance-of-counsel

claims based on Dr. Carter’s affidavit, but the d&xCourt of Criminal Appeals found
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that those claims did not meet Texas’ stringenuireqnents for filing a successive
habeas applicationSeeTex. Cobe CRIM. PRO. art 11.071 §8.
Claims Swearingen Championed on the Eve of Exetutio

Facing an execution date of January 27, 2009, Smegar filed a fourth
successive state habeas action. Swearingen basexttion on a “factual basis . . . [that]
was unavailable until the recent microscopic exatnom of the tissues in this caseEx
parte SwearingenNo. 53,619-09, at 11. Swearingen based his $i@beas claim on
histological tissue from the autopsy that the madexaminer’s office had preserved in a
paraffin block. Swearingen outlined his effortotatain tissue samples from the autopsy,
emphasizing his interaction with Dr. Luis Sancheant the Harris County Medical
Examiner’s Office, whom he had relied on as an gxpétness in earlier habeas
proceedings. Swearingen stated that “Dr. Sanclienat indicate at any of these times
that microscopic evidence might be relevant to fthte Ms. Trotter was killed and left in
the woods] and, it appears that he did not prepareeview any of it.” Ex parte
Swearingen No. 53,619-09, at 12. On December 17, 2008pfiupearing that the
[Texas Court of Criminal Appeals] had denied rebef his third application for writ of
habeas corpus,” Swearingen “contacted Dr. Sanclodizce by telephone and asked that
the [medical examiner] look for any tissueEx parte SwearingenNo. 53,619-09, at 12.
Swearingen told the Court of Criminal Appeals that previously “did not have any
reason to believe that there was a paraffin bldcthe [medical examier’s] office that

included samples of forensically important muscled anerve tissue,” the medical

4 The Court of Criminal Appeals authorized considien of a claim that the prosecution had

presented false evidence on a different factuakliban the one Swearingen raises in this federal
action.
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examiner’s office “reported that it had a parathilock containing lung and unidentified
fatty tissue” on January 15, 200Ex parte SwearingenNo. 53,619-09, at 13.

Swearingen had slides of the tissue prepared andtseDr. Lloyd White, a
Deputy Medical Examiner for Tarrant County, TexaBowhad previously provided
affidavits relating to the timing of Ms Trotter'sdth. After a microscopic analysis, Dr.
White concluded that the “tissues are of an indigildvho has been dead no more than
two or three days.” Dr. White limited his conclusito the newly analyzed tissue,
without regard to additional information known abthe condition of Ms. Trotter's body
or the circumstances of her death. He notablyndidreconcile his findings with the
incongruous evidence showing extensive decompasdio other parts of Ms. Trotter’'s
body. Dr. White also did not square his new opirtisat Ms. Trotter had been dead for
only two or three days with earlier affidavits pmed by Swearingen’s experts that
suggested a longer period of exposure in the woods.

In a succinct order, the Court of Criminal Appeaiised to allow Swearingen to
proceed in another successive habeas action hasealt, on Dr. White’s affidavit.Ex
parte Swearinger2009 WL 249778 (Tex. Crim. App. Jan. 27, 2009).

Swearingen had contemporaneously filed a motiothe Fifth Circuit asking
permission to litigate a second federal habeasigeti Among other issues, Swearingen
argued that: he is actually innocent; the proseaupresented false and misleading
testimony from Dr. Carter by not asking her quesi@bout the internal conditions in
Ms. Trotter’'s corpse; trial counsel failed to intrgate the internal findings; and his trial
attorneys should have developed the same eviderdwehwDr. White did through

examining the paraffin block. The Fifth Circuittharized this Court to consider whether
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a successive federal action should proceed on thsees: “(1)Giglio violations in the
State’s presentation of Dr. Carter's testimony; &8y Strickland violations in trial
counsel’s cross-examination of Dr. Carter, andaltcounsel’s] failure to develop
histological evidence.'Swearingen556 F.3d at 349.

This Court, pursuant to the Fifth Circuit’'s actianust consider whether federal
law conclusively allows Swearingen to litigate therits of a successive federal habeas
corpus petition.

I. A District Court's Duty to Determine Whether a Petitioner Meets
Successiveness Filing Requirements

Federal habeas review strongly encourages a pelitito present all legal and
factual arguments in one habeas petitiddee McCleskey v. Zamt99 U.S. 467, 498
(1991) (recognizing “the principle that petitiomaust conduct a reasonable and diligent
investigation aimed at including all relevant clairmnd grounds for relief in the first
federal habeas petition”). Accordingly, the AEDPgreatly restricts the power of
federal courts to award relief to state prisonel® ile second or successive habeas
corpus applications.”Tyler v. Cain 533 U.S. 656, 661 (2001). Congress intended its
limitation on successive petitions to encouragelfiy and to preserve comity with the
state courts.See Calderon v. Thompsd@23 U.S. 538, 559 (1998) (“Section 2244(b) of
the statute is grounded in respect for the finabtycriminal judgments.”)Johnson v.
Dretke 442 F.3d 901, 909 (5th Cir. 2006) (“One purpoS@BDPA is to enforce the
preference for the state’s interest in finality joflgment over a prisoner’s interest in
additional review.”). To that end, the AEDPA gealbr anticipates a “one bite at the
post-conviction apple” approach to federal habeagew. United States v. Barretil78

F.3d 34, 57 (1st Cir. 1997).
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The AEDPA protects against abuse of the habeasbymhandating that, “if the
prisoner asserts a claim that was not presentadpirevious petition, the claim must be
dismissed unless it falls within one of two narrexceptions.” Tyler, 533 U.S. at 661.
The AEDPA sets out a bifurcated procedure beforefezang jurisdiction over an
inmate’s successive claim. First, a circuit cquetliminarily authorizes the filing of a
successive action if a petitioner shows that ftremsonably likely” that his successive
petition meets section 2244(b)’s “stringent requieats.” In re Morris, 328 F.3d 739,
740 (5th Cir. 2003). This determination, howevsr;tentative” in that a district court
must dismiss the habeas action that the circuitehdlorized if the petitioner has not
satisfied the statutory requirement8eyes-Requena v. United Sta@43 F.3d 893, 899
(5th Cir. 2001) (quotin@Bennett v. United State419 F.3d 468, 469 (7th Cir. 1997)).
Thus, the statute makes the district court a “seamatekeeper” that “conduct[s] a
‘thorough’ review to determine if the [petition]daclusively’ demonstrates that it does
not meet AEDPA’s second or successive motion requents.” Reyes-Requen&43
F.3d at 898-99 (quotingnited States v. Villa-Gonzale208 F.3d 1160, 1165 (9th Cir.
2000));see28 U.S.C. § 2244(b)(4).

The Fifth Circuit’'s tentative decision that Swegen has met the AEDPA’s
filing requirements does not bind this Courgee Swearingerb56 F.3d at 349 (“We
reiterate that this grant is tentative in that digrict court must dismiss the motion that
we have allowed the applicant to file, without feag the merits, if the court finds that
the movant has not satisfied the 8§ 2244(b)(2) requents for the filing of such a
motion.”); see also Jordan v. Secretary, Dept. of Correctid@s F.3d 1351, 1358 (11th

Cir. 2007) (stating that it makes “no sense fer dirstrict court to treat [thagrima facie
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decision as something more than it is or to mihe ftircuit court’s] order for factual ore
to be assayed. The district court is to decides§tB@44(b)(1) & (2) issues fresh, or in the
legal vernacularde novad’); In re Johnson322 F.3d 881, 883 (5th Cir. 2003) (finding
the circuit court’s decision to be “tentativeBrown v. Lensingl71 F.3d 1031, 1032 (5th
Cir. 1999) (“[T]he trial court must make its own tdamination that the statutory
prerequisites are satisfied.”). This Court “mushduct a thorough review to determine if
[Swearingen’s pending petition] conclusively dentostes that it does not meet
AEDPA’s second or successive motion requiremenisfinson 322 F.3d at 883.

The burden of showing statutory compliance resttherpetitioner.See Moore v.
Dretke 369 F.3d 844, 845 n.1 (5th Cir. 2004) (“The aqgolit bears the burden of
demonstrating that the petition does in fact comphth the statute, and the district court
shall dismiss the petition unless that showing mde”); 28 U.S.C. § 2244(b)(4) (“A
district courtshall dismiss any claim presented in a second or sugeeapplication that
the court of appeals has authorized to be filekkss the applicant shows that the claim
satisfies the requirements of this sectip(emphasis added). If a petitioner fails to tnee
his burden, this Court is “required to dismiss” gegition. Tyler, 533 U.S. at 667.

Before his successive action will continue, Sweggmmust prove:

(2) the factual predicate for the claim could navér been discovered
previously through the exercise of due diligence a

(2) the facts underlying the claim, if proven anewed in light of the
evidence as a whole, would be sufficient to essablly clear and
convincing evidence that, but for constitutionalroer no
reasonable factfinder would have found the apptiganity of the
underlying offense.

28 U.S.C. § 2244(b)(2)(B). A petitioner must coynlith both prongs of 28 U.S.C.

§ 2244(b)(2)(B) to proceed in a successive habeidsna See Johnsqrd42 F.3d at 911
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(noting that a petitioner’s failure to comply withhe prong makes it unnecessary to
address the second one). In other words, thispiwog statutory requirement only
“affords an opportunity to bring new claims whehe fpetitioner can show that he was
not at fault for failing to raise those claims pomsly and where the claim, if
meritorious, would sufficiently undermine confidenio the judgment at issueBEvans v.
Smith 220 F.3d 306, 323 (4th Cir. 2000).

The complex nature of Swearingen’s arguments regumuch care in sorting out
his claims. While the Fifth Circuit only allowedntto proceed on three discrete issues,
Swearingen has extensively briefed issues thaftfile Circuit refused to authorize —
such as actual innocence. Swearingen also suppgtglaims with arguments he
developed at trial and thereafter, such as entagicdbdating. Swearingen’s successive
federal petition, however, explicitly raises thédwing grounds for relief:

1. Swearingen is actually innocent of the murder.

2. Trial counsel provided constitutionally ineffret legal assistance

by: (a) not adequately investigating histologicaeidence and (b)
inadequately cross-examining Dr. Joye M. Cartege thedical
examiner who testified at trial.

3. The State of Texas recklessly or knowingly spoed false or

misleading testimony in violation dbiglio v. United States405
U.S. 150 (1972), through Dr. Carter’s testimony.

This Court has already found that federal law dussecognize actual innocence

as a ground for relie¥. In fact, the Fifth Circuit explicitly refused tdlow Swearingen to

advance an actual innocence claim. Only the isdesgnated by the Fifth Circuit are

properly before the Court: “(1%iglio violations in the State’s presentation of Dr.

3 Insofar as Swearingen anticipates that the Supr@wourt may eventually sanction an actual-

innocence cause of action, he may seek authonizédiofiling a new action on that “new rule of
constitutional law” when it is “made retroactive tases on collateral review by the Supreme
Court.” 28 U.S.C. § 2244(b)(2)(A).
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Carter’s testimony; and (Ztricklandviolations in trial counsel's cross-examination of
Dr. Carter, and his failure to develop histologiealdence.” Swearingen556 F.3d at
349. The Court emphasizes that this preliminaxyere is not an adjudication of the
merits of Swearingen’s claims or an applicationtlted AEDPA’s deferential standards,
but the limited and narrowly cabined review Congrbéas given federal courts before
jurisdiction vests to consider successive habeassl

Swearingen has had a full opportunity to show caengke with the statute.
(Instrument Nos. 5 and 6). Swearingen has filedragnded petition and submitted other
briefing. (Instrument No. 24). Respondent has filed a pleading arguing that Sngen
has not met the AEDPA’s successive petition requangts. (Instrument No. 27).
Swearingen has filed a reply. (Instrument No. 34)his Court now finds, under its
statutory authority in 28 U.S.C. §2244(b)(4), tBatearingen has not shown the AEDPA
allows him to proceed in another federal habeasract

lll.  The Factual Predicate for the Claims Existed Well Before Swearingen’s
Successive Petition

This Court must first conclusively determine whethe factual predicate for
the claim could not have been discovered previodbhpugh the exercise of due
diligence.” 28 U.S.C. §2244(b)(2)(B)(i). The Seme Court refers to section

2244(b)(2)(B)(i)) as a gateway for claims based oew evidence,” a “new factual

Swearingen’s amended petition summarily asks @uart to hold an evidentiary hearing on his
compliance with 28 U.S.C. § 2244(b)(2). When Swvegam asked for a hearing in his initial
pleadings, the Court noted that Swearingen “did describe what witnesses or evidence he
wishes to present.” (Instrument No. 5 at 3). Hlelsas not stated what testimony or evidence he
wishes to develop at a hearing. Swearingen must $he need for an evidentiary hearing. He
has not shown with any particularity why one is essary, or even available, at this juncture.
Because Swearingen has not indicated what evidemagishes to present or which witnesses he
wants to call, any evidentiary hearing would bashifig expedition. The Court finds that the
objective factors in the record indicate that arimgpis not necessary. In particular, Swearingen
has given the Court no reason to believe that imadit factual development will aid in deciding
whether his successive claims were previously alkilto him.
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predicate,” or “newly discovered” factsSee Gonzalez v. Crosby45 U.S. 524, 531
(2005); Pace v. DiGuglielmp544 U.S. 408, 416 (2005)Duncan v. Walker533 U.S.
167, 189-90 (2001) (Breyer, J., dissenting)pmpson523 U.S. at 554. This Court must
decide whether the evidence Swearingen relies s “not previously discovered or
discoverable[.]’Leal Garcia v. Quartermarb73 F.3d 214, 221 (5th Cir. 2009).

Section 2244(b)(2)(B)(i) asks whether diligent effocould have uncovered the
factual basis for claims “previously.” Presumalthis looks at whether the inmate could
have and should have uncovered and advanced mssala his first federal habeas case.
This is an objective inquiry. The statute doesaskt if an inmate acted with alacrity and
ardor. The Fifth Circuit has instructed that “thlain text of 8§ 2244(b)(2)(B) suggests
that due diligence is measured against an objestasgdard, as opposed to the subjective
diligence of the particular petitioner of recordJohnson 442 F.3d at 908. In other
words, this Court does not evaluate whether theaterhimself was diligent in seeking
the new factual predicate; the Court focuses ontlvdnethe information was available
with “due diligence.” In re McGinn 213 F.3d 884, 885 (5th Cir. 2000) (faulting a
petitioner for not showing why he could not haveraatted his “new” claims earlier).
Consequently, a petitioner does not meet the AEBRAwing if the record includes
“evidence that would put a reasonable attorney otica of the existence” of the
allegedly new materialJohnson442 F.3d at 908.

This Court appointed federal counsel for SwearingenJuly 24, 2003, he filed

his first federal petition on May 21, 2004, andst@lourt denied relief on September 8,

This inquiry is separate from the actual innoeemgyuiry in 28 U.S.C. § 2244(b)(2)(B)(ii). The
relative strength or weakness of the claims, oinarate’s ability to show actual innocence, plays
no part in the 28 § 2244(b)(2)(B)(i) analysis. Thestion is of the availability of evidence, nbt o
its impact.
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2005. Swearingen v. Dretkeéd4-cv-2058 (S.D. Tex.). Swearingen must show tha
evidence in this case was unavailable to him bdigdrst habeas action.

The claims that the Fifth Circuit tentatively autized rely on two factual
predicates: (1) information regarding the Stateteraction with its witnesses found in
Dr. Carter’'s 2007 affidavit and (2) microscopic ise of a block of paraffin containing
tissue preserved from Ms. Trotter's autopsy. Swgen has not shown that those two
factual predicates “could not have been discoveleefore he filed his first habeas
action.

A. Dr. Carter’s Affidavit

As noted above, Dr. Carter signed an affidaviR@®7 wherein she stated that
neither the prosecution nor defense asked aboutobservations of the internal
conditions of Ms. Trotter's corpse, and that certather factors would have better
informed her trial testimony. The Fifth Circuitsdrved that SwearingenGigilo claim
“rests not on the correctness of [Dr. Carter’'siteshy] (which could have been disputed
at any time) but on the State’s interactions wishwitnesses, which could not have been
known before her affidavit.” Swearingen 556 F.3d at 348. To proceed on this
successive claim, Swearingen must show that knagelexbout the State’s interaction
with its witnesses, flowing from Dr. Carter’s affidt, “could not have been discovered
previously through the exercise of due diligence28 U.S.C. § 2244(b)(2)(B)(i).
Swearingen has not met this burden.

Swearingen extensively chronicles his efforts twellgp this habeas claim. To
summarize, during his initial habeas proceedingsed@ingen began collecting

temperature and entomological data, his efforthésuccessive state actions amplified
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that data, his challenge to the time of death thinoentomology prompted him to analyze
the condition of Ms. Trotter’s internal organs, jxrportedly sought remaining tissue
samples from her autopsy, he consulted with seweqaérts about various factors that
would disprove the State’s case, and finally héédsforensic pathologist, Dr. Joye M.
Carter, to review the evidence and provide an opiim support of the innocence claims
he raised in his third state application for a wfihabeas corpus.” (Instrument No. 20 at
45). Swearingen claims that he “did not develop Hasis for asking Dr. Carter to
reconsider her opinion until after he obtained eixgerensic opinions from other
pathologists demonstrating that the 25 day postenointerval . . . was unsupported by
the evidence.” (Instrument No. 34 at 15). Throughr affidavit, Swearingen first
obtained Dr. Carter’s opinion about the informat&lre possessed and the questions the
parties asked her at trial. Also, the affidavitswthe first opportunity for Dr. Carter to
comment on certain pieces of information (“a viddédhe crime scene dated January 2,
1999”; “medical records giving Melissa Trotter's iglet before she was reported
missing”; and “temperature date showing daily hilglyy, and average temperatures in
the Conroe, Texas area for the period Decembe938 through January 2, 1999").
Swearingen only briefly discusses why he could nate taken Dr. Carter's
affidavit before 2007. Other than referring to her affidavit as the tesfian evolving

investigative effort, Swearingen hints that Dr. €amwas “reclusive” (Instrument No. 20

Swearingen does state that “his three constitatialaims [were] unavailable until the recent
microscopic examination of the tissues in this cagstrument No. 20 at 43). As Swearingen’s
production of Dr. Carter's affidavit predates thé&mscopic examination, the Court summarily
rejects this argument to allow consideration of@iglio claim under the AEDPA standards. As
noted by Respondent, “nothing in the pleadings sstggthat Dr. Carter has seen the histological
evidence, and her reaction to the evidence is umhkrio (Instrument No. 24 at 31pwearingen
also mentions that he did not obtain her affidawiil after other pathologists had reconsidered her
findings. Dr. Carter’s affidavit does not statattishe reviewed that information when giving her
opinion on the internal conditions of Ms. Trottelpsdy.
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at 45 n.13) or “stopped practicing pathology altbg€’ (Instrument No. 34 at 15), so
when he began looking for her, he only found hethwdifficulty late in the habeas
process.

Respondent asserts that Swearingen could have lamddshave sought Dr.
Carter’'s affidavit long before October 31, 2007. esBondent argues that, “[h]ad
Swearingen presented the evidence to her earler,likely would have formed her
opinion earlier. Indeed, the evidence — the teatpees, the crime-scene information,
and the weight information — was available befaretrial. ... Swearingen waited
some seven years to deliver the evidence to DrteCéo allow her to form her new
opinion. Seven years does not bespeak due dikgerfinstrument No. 24 at 10).

While Swearingen extensively discusses the effbdshas made to uncover
evidence about the time of death, the AEDPA inqusryot whether he was active in
trying to obtain relief. The AEDPA does not aska@beas counsel has acted zealously or
actively sought new evidence. The statute dealk thie availability of the evidence.
The question is an objective one: whether the #agbuedicate that underlies his claim
was available if he acted with due diligence. Swggn has arguably shown that he has
sought various ways of challenging his convictiowl gentence. He has pursued several
different avenues of attacking the evidence thavga Swearingen was the killer.
However, Swearingen has not shown that Dr. Cartarldvnot have provided the same
information from in her 2007 affidavit if someonadonly asked her earlier.

Swearingen’s first habeas application assailed@rter's opinion on the date
Ms. Trotter died. Swearingen could have obtaifedempirical evidence on which Dr.

Carter based her revised opinion — the temperatioeecrime-scene information, and the
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weight information — before trial or anytime theitea® The fact that Dr. Carter's trial
testimony did not address certain factors (sucMasTrotter's weight and the outside
temperature) was obviously available at tri&ee In re Nealy223 F. App’x 358, 365
(5th Cir. 2007) (finding a prosecutorial miscondetdim was previously discoverable
when the factual basis was available at trfal).The fact that the State limited its
guestioning of her was likewise obvious. Had Swnggm presented the readily available
evidence to her earlier, nothing suggests thatvetld not have formed her opinion
earlier. See In re Bosheard10 F.3d 1538, 1540 (11th Cir. 1997) (statingt tthae
diligence means the petitioner “must show some geadon why he or she was unable
to discover the facts” and that merely allegingt the “did not actually know the facts
underlying his or her claim does not pass thistesswearingen at any time could have
asked Dr. Carter why she limited her testimonystptoviding the same information as
he obtained in the 2007 affidavitSee In re Schwalb31 F.3d 1365, 1366 (11th Cir.
2008) (refusing to authorize a successive petibiorihe changed testimony of an expert
witness who testified at trial when the petitiomeuld have presented the expert with
additional information and obtained his affidauitaay time after trial). Swearingen has

not shown that anything impeded him from taking ©arter’'s before 2007.

Swearingen attached an affidavit from his entamiglal expert in his first state habeas action that
considered weather conditions. Swearingen aldaded newspaper accounts as attachments that
referenced Ms. Trotter's weight. The crime scehetographs and video have been available
since trial.

10 Swearingen argues that trial counsel should heakized that important information like weather

conditions were missing from Dr. Carter’s testimonyhe burden placed on trial counsel to
investigate such information also falls on Sweasinlg appellate and habeas attorneys.
Swearingen has not shown why he could not havazeghlthe limited nature of Dr. Carter's
testimony, just as he alleged trial counsel shdwalde, which would have prompted him to secure
her explanation of why she limited her testimony.
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The most concrete statement Swearingen makes atdouthe only took her
affidavit so late in the process was that he “tt@tbcate Dr. Carter before [his third state
application the he filed on January 16, 2008] baichuld not. She quit pathology after
leaving the HCME office in about 2002, and did negsume practice for several years.
She apparently was reclusive.” (Instrument NoaR85 n.13). This statement, however,
cannot carry the day. In his “Motion for Order Aatizing Filing and Consideration of
Second Petition for Writ of Habeas Corpus undeg 2254” which he filed in the Fifth
Circuit, Swearingen cited a 2004 news article abdoutCarter. That article, published
several months before Swearingen filed his fedeabkas petition in 2004, explains that
Dr. Carter left the medical examiner’s office aratilstarted a forensic consulting firm in
Houston. See Jenna Colley,Former Medical Examiner Probes Different Carger
HOUSTON BUSINESSJOURNAL, Jan. 9, 2004. During the time period contempeoas
with Swearingen’s initial habeas action, Dr. Cavt@s actively consulting with attorneys
in the Houston area. Swearingen has not showndihgént investigative efforts could
not have found her then.

Here, Swearingen does not show that the evidencelldcnot have been
discovered previously through the exercise of diligetce.” Instead, he shows that,
while busily challenging his conviction on otheognds, he did not think to pursue the
instant theory until 2007. Swearingen has not shomat an assiduous investigator,
armed with the readily available empirical datayldonot have secured an affidavit from

Dr. Carter from any time before 206%7.No evidence exists, and he has suggested none,

1 The state courts found in one of his post-coimichctions that Swearingen “was free to present

pathological evidence disputing Dr. Carter's estamaf 25 days either during trial or in
conjunction with his first 11.071 application, he declined to do so.Ex parte SwearingerNo.
WR-53,613-04 Supplemental Record at 529.
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which shows that the information in any way “coutet have been discovered
previously.” Swearingen has shown nothing more that he did not think to secure her
affidavit previously.

B. Histological Evidence

Swearingen claims that trial counsel should havweeldped a defense based on
the microscopic examination of issues taken dultsy Trotter's autopsy. Swearingen
contends that he was unaware until weeks beforesti®eduled execution that the
medical examiner’'s office retained tissue samptea paraffin block. On January 20,
2009, a week before his execution, an expert readefWwe slides containing tissue
samples that had been preserved in the paraffiolbgy block. Dr. Lloyd White, an
expert who has provided several affidavits on Simgan’s behalf, stated in an affidavit
that “the issues are of an individual that has bessad no more than two or three days.”
(Instrument No. 14, Exhibit A.1). Swearingen arguleat he cannot be faulted for not
having the paraffin block even “as late as Decemfze008, . . . [when] on that date the
Medical Examiner merely reported a histology blegih a piece of fat and lung tissue.”
(Instrument No. 34 at 18). Swearingen apparenfiyrmally asked the medical examiner
to look for tissue samples while investigating embdogical data after his initial round of
habeas review. Swearingen suggests that he thdbghtmaterial may have been
destroyed within a year of trial. Thus, he argtles,tissue samples “could not have been
discovered previously through the exercise of dudigeshce.” 28 U.S.C.
§ 2244(b)(2)(B)(i).

Swearingen has made repeated efforts, both in atatefederal court, to attack

the timing of Ms. Trotter’s death by showing weasses in Dr. Carter’s autopsy. As part
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of those efforts, Swearingen consulted with Dr. sLiA. Sanchez, Chief Medical
Examiner at the Harris County Medical Examiner'di€af Swearingen states that he
made oral requests for tissue samples from Dr. I&emdut was told that none existed.
Swearingen has not verified when he made oral stgueSwearingen has not shown that
oral requests for the production of such evidenmestitutes due diligence or whether
some other mechanism, such as written requestsuot @rders, would have produced the
histological evidence before the eve of executioBwearingen possibly could have
secured the paraffin block by official request®picourt order?

But more importantly, the record shows that Swegmmshould have been aware
during his first round of federal habeas proceeslihgt the paraffin block was still in the
custody of the Harris County Medical Examiners’i€d#f The record does not support
Swearingen’s assertion that he “did not have amgoe to believe [before December
2008] that there was a paraffin block at the [malddexaminer’s] office that included
samples of forensically valuable muscle and neissué.” (Instrument No. 20 at 45ee
also Ex parte Swearingen No. 53,619-09, at 13). A letter from Dr. Sarchdated
December 21, 2004, explicitly informed SwearingbattDr. Carter had taken tissue
samples and preserved them:

Only one microscopic glass slide was preparedHerentire case,

which contains a piece of lung and fatty tissueo dther paraffin blocks

were found in the histology laboratory under casmiper OC99-02. Dr.

Carter only testified as to her gross findings dhdt not state that she had

not taken samples for microscopic evaluation, nas she asked if she

took sections for microscopic evaluation of anytloé injuries and the
significance of such sampling.

12 Swearingen asserts that he only became awatebpéraffin block after he investigated whether

entomological evidence could pin down a differegatth date. Still, Swearingen was aware of the
entomological evidence before he filed his inifedleral petition. $wearingen v. Dretké4-cv-
2058 [S.D. Tex.], Instrument No. 19 at 6).
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Swearingen, in fact, filed that letter twice withis Court during his initial round of
habeas proceedingsSwearingen v. Dretke4-cv-2058 (S.D. Tex.), Instrument No. 29,
Exhibit A and Instrument 31, Exhibit B). Dr. Saeehspeaks of the paraffin block in the
present tense and describes the material it prederVhe letter does not say that it was
destroyed, but merely explains that Dr. Carterlal ttestimony did not discuss the
samples. The letter put Swearingen on noticetti@block existed, even if he had not
yet decided that he would need to analyze thatrimétion®?

Swearingen has not explained why he did not sethatevidence during this
initial habeas action, much less show that it wamvailable before that time.
Swearingen has not shown that, had he asked dimtissue samples at trial, during the
first state habeas action, or anytime before filimg federal petition, the medical
examiner’s office would not have told him about gagaffin block as it did in 2004.

Dr. Sanchez’s letter proves that Swearingen cbhale discovered the preserved
tissue previously through the exercise of due eilige, had he only pursued that line of

inquiry. In fact, Swearingen’s ineffective-assista-of-counsel claim presumes that a

13 In his second state habeas action, Swearingarerefed that letter and commented that Dr.

Sanchez “confirmed that microscope slides . . . iheeker been made” to confirm whether Ms.
Trotter's corpse showed signs of vaginal bruisimgt, did not refer to the explicit statement that
samples of “lung and fatty tissue” were still aghik in a paraffin block.Ex parte Swearingen
No. 53,613-04, at 17. The Court notes that Swgarirhas never raised the claim that the paraffin
block was suppressed as understooBtgdy v. Maryland 373 U.S. 83 (1963). In state court,
Swearingen asserted that: “Dr. Carter testifietriat that she had not conducted a microscopic
examination, and her histology report did not iatkcthat tissues had been preserved except in
formalin. Undersigned counsel was informed by ltaris County Medical Examiner that these
samples had been discardedEx parte Swearingen53-629-09, at 12 (Tex. Crim. App. Jan. 23,
2009). While it is true that Dr. Carter’'s reporemioned that she took tissue samples and
preserved them in formalin, it does not say sheardiles, the trial testimony did not discuss
whether or not she took those samples. Her silennet the same as saying she did not preserve
samples. Swearingen’s expert at trial, howeveitedtthat “the Medical Examiner’s Office, not
infrequently, and | think one report indicates ttia¢y obtain tissues which they save, but not
necessarily prepared for microscope examinatiofir: Vol. 29 at 77. Swearingen makes no
attempt, and has not suggested that he couldywhat the medical examiner’s office said it had
destroyed the samples.
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trial attorney exerting reasonable efforts shoulieh inquired into the histological
evidence; Swearingen presents no reason why feldeb&las counsel should not be held
to that same expectation. Swearingen, by all adspuonly began that line of
investigation on the eve of execution. The faet tBwearingen did not yet comprehend
how to use that information does not make it objety unavailable. As recognized by
Respondent, “[h]e did not have to wait until Dr. Méhexamined the histological
evidence in 2009.” (Instrument No. 24 at 54).

C. Conclusion on 28 U.S.C. § 2244(b)(2)(B)(i)

Since his conviction in 2000, Swearingen has conuae a pattern of piecemeal
attacks on the date that Ms. Trotter was murdei@dly now, over nine years later, he
has marshaled all the available information, bet tcord does not show that he could
not have done so before waiting until the eve af éxecution in January 2009. The
Court, therefore, finds that Swearingen has notwshihhat the allegedly new information
and evidence was not previously available. Sweganis failure to meet 28 U.S.C.
§ 2244(b)(2)(B)(i) deprives this Court of jurisdart over the merits of his successive
habeas claims. For the reasons outlined brieflpviethe Court also finds that
Swearingen fails to satisfy the second prong ofice@2544(b)(2)(B).

IV.  Alternatively, Swearingen Has Not Clearly and Mnvincingly Shown Actual
Innocence in Light of the Evidence as a Whole

Even if Swearingen could meet the first prong & REDPA’s successiveness
requirements, he would still need to show “thedaatderlying the claim, if proven and
viewed in light of the evidence as a whole, wouddsifficient to establish by clear and

convincing evidence that, but for constitutionatoer no reasonable factfinder would
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have found the applicant guilty of the underlyirftense.” 28 U.S.C. § 244(b)(2)(B)(ii).
This inquiry, in essence, addresses actual inn@cenc

The Fifth Circuit has described this standard asstrict form of ‘innocence,’ . . .
roughly equivalent to the Supreme Court’'s defimtiof ‘innocence’ or ‘manifest
miscarriage of justice’ itbawyer v. Whitley{505 U.S. 333 (1992)].””Johnson 442 F.3d
at 911 (quoting 2 Randy Hertz & James S. LiebmampeRAL HABEAS CORPUS
PRACTICE & PROCEDURES 28.3e, at 1459-60 (5th ed. 2005gg also House v. BeB47
U.S. 518, 539 (2006) (comparing 28 U.S.C. § 2242{B)(ii) to the standard in
SawyeyJ; In re Brown 457 F.3d 392, 395 (5th Cir. 2006) (same). Thisstarriage of
justice” exception “is concerned with actual as parmed to legal innocenceSawyer
505 U.S. at 339, and “[t}he term ‘actual innocenceansfactual as opposed ttegal,
innocence.” Johnson v. Hargett978 F.2d 855, 859 (5th Cir. 1992) (emphasis in
original). A petitioner faces a heavy burden imwing factual innocence because the
law only recognizes an inmate’s actual innocenc&amextraordinary case.Murray V.
Carrier, 477 U.S. 478, 496 (1986).

Because of the unsettling proposition that a mamdcbe actually innocent of
capital murder, but executed nonetheless due teedwral impediments, the Court will
briefly note that Swearingen’s evidence of actuahocence falls far short of the
AEDPA'’s standard. Section 2244(b)(2)(B)(ii) askséstCourt to evaluate “the facts
underlying the claim.” Swearingen relies on affidis from experts who maintain that
histological and other evidence proves that Msttéraould only have been dead a few
days when her body was discovered on January &, 188aning that Swearingen, who

had been in jail since December 11, 1998, couldhaot committed the offense. This
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Court must look at whether “the facts underlyings]fclaim . .

. viewed

in light of the

evidence as a whole” would show that, “but for d¢ins8onal error, no reasonable

factfinder would have found” Swearingen guilty. B8S.C. § 2244(b)(2)(B)(ii).

This

Court will review Swearingen’s compliance with sent2244(b)(2)(B)(ii) on all three of

his successive claims at the same time, thoughethdt would be the same if the Court

analyzed each claim separately.

Since the finality of judgment, Swearingen hasecklon the opinion of expert

witnesses to exculpate himself.

affidavits to his latest federal petition.

Swearingen hag atthched a few of the resultant

This €H however, must take a longitudinal

look at all the evidence he has previously preskentat various points, Swearingen’s

experts have provided opinions as expressed itatile below.

Name Date of Evidence Considered by| Estimated Date of Death or | Record Citation
Affidavit or the Expert Witness Time of Exposure
Testimony
Dael E. February 14, Crime scene and autopsy “insects would have first colonized Ms.| Ex parte Swearingen
Morris 2002 photographs, autopsy Trotter's remain®ecember 16th to No. 53,619-01 at
information, climate and weather 18th, 1998 146-47;Swearingen
conditions, entomological v. Dretke 04-cv-
evidence 2058, Instrument No.
21, Exhibit B
Dael E. February 14, Same information as her first | A more conservative estimate of date | Swearingen v.
Morris 2004 affidavit than first affidavit “would have yielded a Dretke 04-cv-2058,
time of deattafter December 18, 1998 | Instrument No. 21,
Exhibit C
Dael E. Sometime in Same information as before buf “oviposition leading to colonization by | Ex parte Swearingen
Morris 2007 in the context of new blow flies . . . occurre®ecember 18th, | No. 53,619-04 at
temperature data 1998 110-15
Dr. James J. | January 19, The autopsy report, Ms. Morris’| “Ms. Trotter's body wagxposed and Ex parte Swearingen
Arends 2007 affidavit, temperature data, Dr. | colonized by blow flies after December| No. 53,619-04 at
Carter’s trial testimony 11, 1998. . . if death occurred before 118-19
December 11, 1998, the body would
have to have been covered and stored’
Dr. James J. | March 26, 2007| Same as first affidavit Conditions from December 8 to Ex parte Swearingen
Arends December 18, 1998 did not prevent No. 53,619-04 at
insect egg deposition 351-56
Dael E. March 29, 2007 | Earlier information and new | While conditions on December 8 and 9thEx parte Swearingen
Morris briefing by the State provided opportunities of ovipositinfly | No. 53,619-04 at
development did not suggest such a 358-59
date before December 18th
Dr. Lloyd March 29, 2007| Crime scene and autopsy States that a pathologist cannot make asEx parte Swearingen
White information, a letter from Dr. precise estimation as Dr. Carter did at | No. 53,619-04 at

Emilio Sanchez regarding
vaginal bruising

trial; autolysis to the pancreas and sple|
happen “withina day or soof death,
sometimeswithin hours,” meaning that
Ms. Trotter was arécently deceased

e369-70

individual”
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Dr. Glenn M. | March 29, 2007| Autopsy report “post-mortem integdéss than Ex parte Swearingen
Larkin twenty-five days' No. 53,619-04 at
372-73
Dr. Luis State hearing on Autopsy report and photographg,Not impossible that she was murdered prfEx parte Swearingen
Sanchez July 2, 2007 temperature data December 8 but “that body most likely | No. 53,613-04,
wasnot in that forest for more than Evidentiary Hearing
two weeks. It probably was some at 17,23
place before that,but not in that forest.”
Dr. James J. | State hearing on Autopsy report and photographs,“l do not think this body was in the Ex parte Swearingen
Arends July 2, 2007 crime scene videotape, Ms. woodsprobably more than a week but | No. 53,613-04,
Morris’ opinions, weather someone possibly froze her bodgind Evidentiary Hearing
conditions moved it at 74-82
Dr. Joye M. | October 31, Her trial testimony, autopsy Condition of pancreas spleen and liver | Ex parte Swearingen
Carter 2007 report, crime scene video, “support[] a forensic opinion that the No. 53,619-05 at 60-
medical records giving Ms. body was not exposed . . . until 62; Ex parte
Trotter's weight, temperature sometime after December 12, 1998as | SwearingenNo.
data does the condition of breast tissue and| 53,619-09 at 59-61
the weight at autopsy
Dr. Glenn M. | October 1, 2007| Autopsy report, some trial “December 23, 2007, is the soondkit | Ex parte Swearingen
Larkin testimony and photographs, and Trotter’s body could have been left in theNo. 53,619-09 at 88-
his earlier report woods” but other evidencetrongly 93
support[s] a date as late as December
30" meaning “Mr. Swearingen was not
person who left Ms. Trotter’s body in the
.. . [florest”
Dr. Lloyd December 12, | Autopsy report and photographs,Concurring with Dr. Carter that the Ex parte Swearingen
White 2007 crime scene photographs, internal observations mean that her bogyNo. 53,619-05 at
temperature data, medical “was left in the woodsvithin fourteen 109-10
records, affidavits from Dr. days of the discovery of the bodyand
Larkin and Dr. Carter with Dr. Larkin that “the body was left i
the woods at or on about December 23|,
1998 at the soonest, aptbbably left
there no sooner than December 27 or
28, 199[8]"
Dr. Lloyd January 21, Slides of paraffin histology “tissue in this section is entirely Ex parte Swearingen
White 2009 block, temperature data incompatible with the body having No. 53,619-09 at 53-
been left at this location earlier that 29 | 54
or 30 December 1998
Dr. Lloyd April 14, 2009 Same data a previous affidavits “Ms. Trotter diedno sooner than Instrument No. 29,
White and additional histological December 29 or December 30, 1998 Exhibit A.2
analysis
Dr. Stephen | No date Autopsy report, slides, “the date of deatbn or about Instrument No. 29,
Pustilnik temperature data, and affidavit§ December 26, 1998 Exhibit A.3

from Dr. White and Dr. Carter

When remanding this case, the Fifth Circuit noteat inconsistencies among the

affidavits would be problematic for SwearingeBee Swearingerb56 F.3d at 348 n.6

(“Obviously, although each expert opines that tbdybwas not placed in the woods on

December 8, 1998, the differences undermine thailghgy of their conclusions.”)cf.

Dowthitt v. Johnson230 F.3d 733, 742 (5th Cir. 2000) (a reviewingirtamust test
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affidavits upon which an actual innocence claimtge®r “inconsistency with the
physical evidence”).

Swearingen asserts that his experts’ opinionsnartein conflict, but are in
agreement that that Ms. Trotter’'s body could notehbeen in the woods for a 25-day
period. The Fifth Circuit recognized that areacohfluence, but noted that the different
opinions still raised credibility questionsSee Swearingerb56 F.3d at 348 n.6. The
Fifth Circuit specifically observed the followingfi@rences in the expert opinions: Dr.
Carter suggested a two-week period of exposurel&kin a three- or four-day period;
Dr. Sanchez a ten- to fifteen-day period (with gassrefrigeration before that); and Dr.
White a two- or three-day period. This Court woualate that the other expert opinions
exacerbate the lack of consensus observed byrtgtaourt: Ms. Morris’ opined that a
secondary colonizing insect oviposited on Decenii@erDr. Arends stated that the body
had been in the woods for about a week, but wasatly frozen before then; and Dr.
Pustilnik thought someone dumped her body on Deee@6. The Court also observes
that some of the expert withesses have given amsnibat have progressed, without
reconciling earlier ones: Dr. Larkin has gone frarperiod “less than twenty-five days”
to “as late as December 30”; Dr. White has givengges ranging from “a day or so” to
“no sooner than December 27 or 28” to no earlibart29 or 30 December.” At some
times, Dr. White has agreed with Dr. Carter's nessegssment of a two-week period for
some factors, but in other places suggested tmaé swgans which were well-preserved
usually degrade “within hours.” Each expert hassbkd their opinion with scientific

certainty.
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Swearingen’s experts, however, have not conslgtatdscribed the level of
certitude science could place on when Ms. Trotted.d When Swearingen first began
attacking the date of death, he first challenged@arter’s ability to pinpoint when she
died with any precision. Dr. White provided aniddf it which stated:

Pathologists cannot accurately estimate a post emort

interval with the precision that Dr. Carter indiedtshe was

capable of. Pathological estimates of time of ldeasing

the type of evidence on which Dr. Carter reliedirezt be

made with confidence after a body has been left

unprotected for far less time than 25 days. A gatjist

could only estimate a relatively broad range of kgeer

even months during which Ms. Trotter died.
Ex parte SwearingerNo. 53,613-05, at 153. As Swearingen’s attackshe evidence
have progressed, however, he has with greater adey conviction estimated the date
she died. Dr. White himself, for instance, has retated “with scientific certainty” that
“Ms Trotter died no more than two or three daysobefthe body was recovered on
January 2, 1999.” (Instrument No. 20, Exhibit A.Zertainly, “differences undermine
the credibility of [the experts’] conclusionsSwearingen556 F.3d at 348.

Inconsistencies between the various affidavits egyply flow from gaps in the
evidence used by the experts. Taken at face v8lwearingen’s new scientific evidence
appears highly exculpatory. Nevertheless, theiloildy of that testimony depends on its
relationship to the remainder of the evidence. @imgen relies on experts who agree
that the body had been exposed to the elements hadtevas jailed on December 11,
1998, though the experts have not looked at evergepof the evidentiary puzzle in

making that assessment. Assuming that scienceaaiusively determine the length of

time Ms. Trotter’s body was exposed to the elememmy trustworthy analysis should
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take into account the entire breadth of the patjiold evidencé’ Some of
Swearingen’s experts have looked at insects, save looked at cells, and some have
reviewed photographs. Swearingen now provides amagument about how an earlier
death date determined from histological analysmalwould influence his culpability.
Yet the experts looking at histological evidenceéhaot reconciled their opinions with
entomology, photographic evidence, or the all thetd available to them. None of
Swearingen’s experts have credibly considered tmeliton of Ms. Trotter's body “in
light of the evidence as a whole.”

The record contains evidence which completely eamlitts Swearingen’s
contention that Ms. Trotter died at most three dagfere her body was discovered. The
autopsy report, testimony and evidence at triatl sastimony at the state evidentiary
hearing have demonstrated that Ms. Trotter’s comgebited obvious decomposition.
Early in his first federal action, Swearingen hithselmitted that “[tlhe body was in an

advanced state of decompositionaking autopsy conclusions difficult."Searingen v.

14 When the Court of Criminal Appeals refused tmwallSwearingen to file a successive habeas

application raising same claims now before the €aumre judge wrote a concurrence recognizing
the inherent weakness in raising an actual innazetam without taking into account the whole

of the evidence: “The hallmark of a scientificallgund hypothesis is that it is consistent with,
and accounts for, the totality of the known fact&\§suming the truth of Swearingen’s claim, the
judge then contrasted it with the weighty evideagainst Swearingen. The judge found:

All of this evidence is wildly inconsistent with éhhypothesis that
Melissa magically ‘disapparated’ from the earth faenty-one days
and then reappeared, as if from suspended animaléad on the floor
of the Sam Houston National Forest on December 28t80th. . . .

When all of the other known facts and evidencewdrelly inconsistent

with a particular scientific hypothesis, the reasuy objective scientist
revisits that original hypothesis, looking for al. Although one does
not doubt the honesty and sincerity of these médickaminers, their
theory that Melissa did not die until December 28tt80th because of
the relatively intact state of some of her intermagans is flatly

contradicted by an incredible wealth of other emke They have
made no attempt to account for or explain this otéeidence or

provide an alternate hypothesis.

Ex parte Swearingen2009 WL 249778, at **7-8 (Tex. Crim. App. 2009¢ochran, J.,
concurring).
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Dretke Instrument No, 19 at 32) (emphasis added). Sngem acknowledged the
“obviousfact that the bodyad certainly been dead for over 72 hdubecause “the
autopsy report noted that ‘rigor had passed andr liwas obscured due to
decompositional change[].” Sivearingen v. Dretkdnstrument No, 19 at 32) (emphasis
added). Swearingen has elsewhere agreed that abhpsy revealedsignificant
decompositional changespecially in the head and neck area due to expa@su larval
and fungal activity.” Swearingen v. DretkeNo. 05-70039, Appellant’'s Brief, at 5
(emphasis added). Dr. Carter’ affidavit does natidish the force of those statements
because, even to the extent that Dr. Carter may mowe added to some of her earlier
conclusionsshe did not retract hebservations The record amply supports Dr. Carter’s
statement in her new affidavit that “[the decompos seen in . . . the external
examination, particularly of the head and neckaegwas substantial.”

Swearingen’s more recent affidavits, however, prrgo describe a nearly
pristine body, unaffected by time or the elemer8siearingen’s experts routinely refer to
the corpse as well-preserved. The descriptioh®tbrpse in Dr. Carter's autopsy report
— which is consistent with photographs in the rdcerdiffers significantly from that
described by Swearingen’s experts. Clearly, pafrtsls. Trotter's body had reached a
later stage of decomposition while other parts sftbwess decay. The photographic
evidence from trial shows a disturbing disunitytle progression of decay and animal
damage. Nearly every affidavit from Swearingengezts ignores factors most
decisively indicating a long period of exposure;tsas significant decomposition to the
head and neck, the fungal growth observed by Dite€and the contents of her stomach

which still featured the remnants of Ms. Trottddst meal eaten on December 8, 1998.
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For the most part, the expert withnesses have cor@dem portions of the evidence, but
apparently have not considered that evidencerataies to the condition of the body as a
whole® The experts have looked at a few threads of ecilavithout considering the
whole mosaic.

For the experts’ opinions to be credible, clearcamvincing, they must conform
to all the evidence. Scientific opinion provideg taw with the most assistance when it
accounts for the totality of the known facts. Tiietory of this case provides little
confidence that the credibility of Swearingen’'s estp would hold up when their
opinions are compared to all the facts. At itsecdhe recently presented histological
evidence in Swearingen’s latest petition differt$ldiin exculpatory thrust from the
entomological evidence that Swearingen relied dmisrsuccessive state habeas acttns.
When confronted in the state habeas hearing witldeage showing significant
decomposition, Swearingen’s experts flounderedeyTd¢ould not reconcile their opinion
of insect colonization with other facts known abthé crime.

One of Swearingen’s experts, Dr. Luis Sanchezifiegtthat “the pattern of the
decomposition in this case is a little bit unusuktls not what we tend to see in most of
our cases, especially with the mold that [Dr. Garsaw all over her body.”Ex parte

Swearingen No. 53,613-04, Evidentiary Hearing at 26. Loakiat all the facts, Dr.

15 Frustrated with the limited approach taken bydkperts in this case, one judge on the Court of

Criminal Appeals asked “when did [Ms. Trotter] diethd answered: “The scientists are all over
the board. Theirs is like the Indian tale of thmdbimen touching the various parts of the elephant
and coming to entirely different conclusions abth# animal.” Ex parte Swearinger2009 WL
249778, at 6 (Tex. Crim. App. Jan. 27, 2009) (Canhd., concurring).

The state habeas court held a hearing in Swearisgsecond habeas action. That court
specifically considered entomology, and exhibitedazrns about delving into the “quality of the
pathology report of about any kind of inaccuracidésthat report” but stated that “an opinion
about how long that body was exposed to the elespehat might be relevant."Ex parte
Swearingen No. 53,613-04, Evidentiary Hearing at 16. Oddbyearingen has relied on Dr.
White consistently throughout his numerous acttonshallenge the date of death, but did not call
him as a witness in that action.

16
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Sanchez would not give an opinion on the date daitidehe would only make
assumptions about the period of time that Ms. €rigttbody had been exposed to the
elements. He said: “That body most likely was mothat forest for more than two
weeks. It probably was some place before thaut not in that forest.” Ex parte
SwearingenNo. 53,613-04, Evidentiary Hearing at 17 (emphaslded). Dr. Sanchez
could not say that it was impossible for her “tovdndbeen murdered on December 8th[.]”
Ex parte SwearingerNo. 53,613-04, Evidentiary Hearing at 23.

The other expert Swearingen called to testify, James Arends, also said: “I do
not think this body was in the woods probably mibian a week.”Ex parte Swearingen
No. 53,613-04, Evidentiary Hearing at 74.Dr. Arends, however, could not adequately
explain why Ms. Trotter's head “is the only parttbé body that has any significant parts
of decomposition. That seems really difficult telibve that only the head would
decompose when the entire body was laying in thedsdhe entire time.”Ex parte
SwearingenNo. 53,613-04, Evidentiary Hearing at 82. DreAds agreed that there was
a “discrepancy between the rates [of] decompositioating it was “[flrom one end of
this body to the other[.]”’Ex parte SwearingerNo. 53,613-04, Evidentiary Hearing at
82.

With the “significant levels of decomposition” ofMTrotter's head, Dr. Arends
and Dr. Sanchez created a speculative explanati@ndoes not completely exculpate
Swearingen. Both experts could only reconcilertleenclusions by conjecturing that

someone froze Ms. Trotter's body and then placed ithe woods — a theory which,

1 The state habeas court found that Dr. Arendsneas credible withnessEx parte Swearingen
No. 53,613-04, at 527.
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though originating with his experts, Swearingen moacks'® Given their testimony, the
state habeas court found that the expert withe&diels not contradict Dr. Carter’s
testimony about the degree of fungal development®concerning Melissa Trotter’s
stomach contents.”Ex parte SwearingerNo. 53,613-04 at 529. Swearingen’s newly
presented affidavits and evidence contain the sanuentiary holes that Dr. Arends and
Dr. Sanchez confronted. The question is how aoredse jury would respond to that
information.

To the limited extent that Swearingen’s expertseheansidered factors showing a
longer period of exposure in the woods, they hastefared much better than those who
testified in the evidentiary hearing. For instgnbe Pustilnik is the only expert whose
affidavit comments on the condition of Ms. Trottetiead. In direct opposition to the
autopsy report, the photographs, and testimony flomCarter, Dr. Sanchez, and Dr.
Arends, he attributes all disfigurement on the haad neck to “predatory activity™
Dr. Pustilnik, in essence, found hardly any evigermé decomposition, making his
testimony not credible.

Dr. White’s April 14, 2009 affidavit comments omifgal growth, but then only to

opine that Dr. Carter did not provide enough infation about the fungus she observed.

18 For instance, Swearingen told the Fifth Circuitem moving to file a successive action: “The only

way out, for the State, is to imagine an accomplit® preserved the body and threw it in the
forest more than a week after Mr. Swearingen w#sdjaHowever, the State itself has never
resorted to this rank speculation.” He did nobini the circuit court that his experts, in factdha
resorted to that speculation. The Court clariffest it does not adopt the theory that Swearingen
murdered Ms. Trotter and then another mysteriodwidual froze her body and dumped it in the
woods. This Court only observes the fact that Siwgan’'s experts, and some State actors, have
advanced that theory because they cannot comestgeatific conclusion about what happened.
This Court’s role in considering the actual innozeelaim is not to sanction one theory as what
really happened to Ms. Trotter. This Court’s ridld@o look at Swearingen’s claim in light of all
the evidence and record.

19 Dr. Pustilnik also determines from observing thgtopsy photos that Ms. Trotter's stomach

contained “whole red meat (not ground meat) andisng,” not the last meal she was seen eating.
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Dr. White, in fact, accuses Dr. Carter of ineptaubly incorrectly identifying typical
discoloring seen in decomposition as fungal growtlo other expert has questioned Dr.
Carter’s findings in that regard. In fact, Swegdn’s experts in the state evidentiary
hearing adopted her observations after they had #ee same photographs. In the
isolated instances where Swearingen’s experts hamioned the evidence Dr. Carter
relied on to establish a date of death, they haxttew off, rather than reconciled, her
observations. Swearingen’s strained attemptsigtdte date to challenge the previously
unquestioned external observations are not credible

A jury looking at “the evidence as a whole” couldt mgnore the facts showing
that Ms. Trotter's body had been on the forestrflimo more than a few hours or days.
See Swearingerb56 F.3d at 348 n.6 (noting that the credibibfythe expert affidavits
suffers from not taking into account evidentiaryatieg evidence about secondary
colonization by insects and the contents of Msttérts stomach). Importantly, the jury
would have to plug the narrow conclusions made Wwg&Bingen’s experts into the broad
facts the State adduced which pointed to him akillex. See Thompsorb23 U.S. at
565 (stating that a court cannot “ignore the totabf evidence of ... guilt” when
considering a claim of actual innocence). Exanmmabf the tissues, and the hardly
credible testimony that she was in the forest folya few hours or days, does not
conclusively change the manner in which the juryidoiiew the “evidence as a whole.”
28 U.S.C. § 2244(b)(2)(B)(ii).

To reiterate, Swearingen was the last person that Motter was seen with

alive® Ms. Trotter had been in Swearingen’s truck, wheeeforcibly removed hair

Swearingen’s briefing makes an effort to discqumttions of the evidence against him, largely by
making arguments cumulative of evidence the jupgated.See In re Marting2009 WL 585616,
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follicles. Swearingen’s histological evidence does explain why she was in his house
that day, why it was later found to be in disarraggd why he falsely claimed that there
had been a burglary there. The evidence itsel$ do¢ explain why papers belonging to
Ms. Trotter were found near the house of Swearilsgesarents and her cigarettes were in
Swearingen’s house. The new information does xpkaé why Ms. Trotter was found
wearing the same clothes as when she disappeatedtanshe had a note given to her
by a friend on December 8 in her back pocket. fidwe evidence does not show why cell
phone records traced Swearingen to a location mdwre Ms. Trotter was found.
Histology does not explain why half of a pair onpdose belonging to Swearingen’s
wife was found in Swearingen’s house and the dtladraround Ms. Trotter's neck. The
new evidence does not explain why the same meallkédter was last seen eating was
found in her stomach. Swearingen lied about hisre&bouts, tried to fabricate an alibi,
made false police reports, fled from the policékeasfriends to lie in his behalf, told
others that the police would be after him, andtedchfain ultimately inculpatory letter to
throw attention away from himself. Swearingen totder inmates, “Fuck, yeah, | did
it.” Finally, Swearingen’s experts do not explathere Ms. Trotter was from December

8until a few days before hunters found her body.

at *2 (5th Cir. 2009) (refusing to find actual ircemce based on matters that the jury had already
considered). Swearingen also attempts to chaiaetas weak the evidence that he killed Ms.
Trotter. As this Court found in the first fedetabeas action, “the trial evidence supported rather
strongly a finding that Swearingen caused Ms. €ritt death, [though]] the generally
circumstantial evidence becomes less convincingh wéspect to the predicate offenses of
kidnapping and aggravated sexual assauBwe@ringen v. DretkeNo. 04-cv-2058, Instrument
No. 39 at 24). Concerns over the strength of thdemce surfaced early on as to the predicate
offenses, but the circumstantial evidence showiisgidentity as the murderer was not nearly as
tenuous as Swearingen now argues it.w&ee Swearingeri01 S.W.3d at 96 (noting that the
“evidence supporting the findings dfidnapping or sexual assaulhight appear weak and
tentative when viewed in isolation”) (emphasis atjdeWhen referring to the integrity of his
identity as the murderer, the Texas state courtge haoted the “substantial amount of
circumstantial evidence of [Swearingen’s] guilEx parte SwearingemNo. 53,613-04, at 538.
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This is not to say that the new evidence would hasen disregarded by trial
counsel. In fact, the evidence could possibly lnefate a stronger defensgee Herrera
v. Colling 506 U.S. 390, 418-19 (1993) (“This is not to Hat petitioner’s affidavits are
without probative value[.]”)Keith v. Bobby551 F.3d 555, 559 (6th Cir. 2009) (finding
that, even if new evidence inserts some questiottsthe proceedings, that is not the
same as “clear and convincing evidence” or dedifitatal blow”). But Swearingen has
not shown harmony between Dr. Carter’s autopsyrebsiens, the trial record, and his
new evidence. Likely, some other piece of the [z still missing. The state courts
which have considered Swearingen’s claims haveh) lootwritten orders and in oral
guestioning, hinted that conditions on the foré&sdrfin 1998-99 could have been cooler
and wetter than reported elsewhere. Swearingerpédrhis victim in a shady, moist
forest. Perhaps the cool and dank conditions ofphecise location slowed the internal
process of decomposition — a theory consistent @ithCarter’'s autopsy description of
her body as “cool and damp.”

But this Court’s duty is not to neatly decide whtbleory, if any, is more correct.
This is especially the case on habeas review wihereresumption of innocence has run
its course and principles of comity, federalismd dinality of judgments lean steeply in
favor of upholding the verdict. Congress has tefthehis Court’s analysis to how a
reasonable juror would view the whole of the evideas it was at trial and as it is now.
A jury considering Swearingen’s new evidence wowleigh it against the evidence
showing his involvement in Ms. Trotter's murdern the end, the jury would likely
consider the whole of the new scientific evidennethe context of the opinion of

Swearingen’s expert at trial: “The definition diettime of death is probably the most
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challenging question for a pathologist. A path@bgan only provide some gross
parameters, but the reality is that the answenésaf the least dependable answers that a
pathologist can provide in regards to what he knalbsut death.” Tr. Vol. 31 at 71-72.
The conflicted and incomplete scientific evidenocesinot make the suggestion that Ms.
Trotter had only been dead two or three days aldeetlypothesis for a reasonable juror
considering all the evidence.

This is not a case where Swearingen’s evidenc® isospelling that a court
cannot have confidence in the outcome of his trighus, Swearingen has not met his
burden of showing that “the facts underlying thairal, if proven and viewed in light of
the evidence as a whole, would be sufficient taldisth by clear and convincing
evidence that, but for constitutional error, nos@@able factfinder would have found the
applicant guilty of the underlying offense.” 283JC. § 2244(b)(2)(B)(ii).

V. Conclusion

This Court has reviewed Swearingen’s briefing aulence under the AEDPA
standards. In doing so, this Court’s role hashesn to substitute its own view of the
evidence, blindly adhere to the circuit court'sté&ive finding, or speculate as to what
effect one piece of evidence would have made inu#pa of all other factors. The
Court emphasizes that the statutory charge hagduie review. The Court has not and
could not engage in any adjudication of the menitsch are currently beyond this
Court’s jurisdiction.

The AEDPA places a heavy duty, independent of tftk Eircuit’s initial review,
on an inmate to prove conclusively whether he méwssstrict standards enacted by

Congress. Swearingen has simply not shown thatGburt possesses any authority to
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consider the merits of his claim$ee In re McGinn213 F.3d 884, 885 (5th Cir. 2000)
(“We do not suggest that in striving to both comnwite guilty and free the innocent,
criminal process can look away from exculpatorydewce with such potential
explanatory power. Rather, we remind that thiseswart of limited jurisdiction, only part
of an entire system. We are persuaded that Congeesssvithheld jurisdiction from this
court to grant the requested relief here.”). THED®A requiresthis Court toDISMISS
Swearignen’s successive habeas petition.

In light of the complex record, but noting this @siconfidence in its resolution
of this action, the Court will grant Swearingen arificate of Appealability because
these matters deserve appellate considerat®ee28 U.S.C. § 2253(c); Hb.R.APP.P.
Rule 22(b);Slack v. McDaniel529 U.S. 473, 484 (2000) (allowing a COA to isadeen
the claims “presented were adequate to deserveisgement to proceed further.”).

SIGNED at Houston, Texas, this 18th day of Novemb@09.

-

WHﬁfL«._A

MELINDA HARMON
UNITED STATES DISTRICT JUDGE
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