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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION

JEREMY JOSEPH DURRENBERGER, 8§

8
Plaintiff, 8
8
V. 8 CIVIL ACTION NO. H-09-0786
8
TEXAS DEPARTMENT OF CRIMINAL §
JUSTICE, 8
8

Defendant. 3]

MEMORANDUM OPINION AND ORDER

Plaintiff, Jeremy Joseph Durrenberger, brings this action
against defendant, Texas Department of Criminal Jus tice (TDCJ),
under Title 1l of the Americans with Disabilities A ct (ADA), 42
U.S.C. § 12181, and the Rehabilitation Act of 1973 (RA), 29 U.S.C.

8 794, for damages, declaratory and injunctive reli ef, attorney’s
fees, and costs of suit. ! Pending before the court are Defendant,

The Texas Department of Criminal Justice’s Motion f or Summary
Judgment(Docket Entry No. 40), and Plaintiff Jerem yDurrenberger’s
Motion for Summary Judgment Against TDCJ (Docket En try No. 41).
For the reasons explained below, TDCJ’s motion will be denied, and
Durrenberger’s motion will be granted in part and d enied in part.

!Durrenberger’s First Amended Complaint (Docket Entr y No. 9)
also asserts claims for damages under Chapter 21 of the Texas Human
Resources Code; but in Plaintiff Jeremy Durrenberge I's Response to
Defendant’s Motion for Summary Judgment (Durrenberg er's Response,
Docket Entry No. 42, p. 1 n.1), “Durrenberger conce des this court
lacks jurisdiction to hear his state law claims due to sovereign
immunity principles, and agrees his state law claim s should be
dismissed.”
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|. Standard of Review

Summary judgment is authorized if the movant establ ishes that
there is no genuine dispute about any material fact and the law
entitles it to judgment. Fed. R. Civ. P. 56(c). D isputes about
material facts are “genuine” if the evidence is suc h that a
reasonable jury could return a verdict for the nonm oving party.
Anderson v. Liberty Lobby, Inc. , 106 S.Ct. 2505, 2511 (1986). The
Supreme Court has interpreted the plain language of Rule 56(c) to
mandate the entry of summary judgment “after adequa te time for
discovery and upon motion, against a party who fail s to make a
showing sufficient to establish the existence of an element
essential to that party’s case, and on which that p arty will bear
the burden of proof at trial.” Celotex Corp. v.Ca trett ,106 S.Ct.
2548, 2552 (1986). A party moving for summary judg ment “must
‘demonstrate the absence of a genuine issue of mate rial fact,” but

need not negate the elements of the nonmovant’s case.” Little v.

Liquid Air Corp. , 37 F.3d 1069, 1075 (5th Cir. 1994) (en banc

(quoting Celotex , 106 S.Ct. at 2553-2554). If the moving party

meets this burden, Rule 56(c) requires the nonmovan t to go beyond
the pleadings and show by affidavits, depositions, answers to
interrogatories, admissions on file, or other admis sible evidence
that specific facts exist over which there is a gen uine issue for
trial. Id. ___ (citing Celotex , 106 S.Ct. at 2553-2554). Inreviewing

the evidence “the court must draw all reasonable in ferences in
favor of the nonmoving party, and it may not make c redibility
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determinations or weigh the evidence.” Reeves v. S anderson

Plumbing Products, Inc. , 120 S.Ct. 2097, 2110 (2000). Factual
controversies are to be resolved in favor of the no nmovant, “but
only when . . . both parties have submitted evidenc e of
contradictory facts.” Little , 37 F.3d at 1075.

[l. Undisputed Facts

Jeremy Bryson is serving a sentence at TDCJ for an aggravated
assault on plaintiff, Jeremy Durrenberger. 2 Durrenberger and
Bryson are not related but are friends. 3 Since February of 2009
Durrenberger has visited Bryson at TDCJ's Hughes Un it more than
seven times but less than twenty times. 4 Inmates are allowed to
have contact visits with family members and individ uals with whom
they have a special relationship, but are not allow ed to have
contact visits with others. ® Contact and non-contact visits with

2Affidavit of Major Fred Tadlock included in Appendi x attached
to Defendant, The Texas Department of Criminal Just ice’s Motion for
Summary Judgment (TDCJ’s Motion for Summary Judgmen t), Docket Entry
No. 40, 1 4.

3ld.  See also Declaration of Jeremy Durrenberger, Exhibit B
attached to Plaintiff Jeremy Durrenberger’s Motion for Summary
JudgmentAgainst TDCJ (Durrenberger’s Motionfor Su mmary Judgment),
Docket Entry No. 41, | 5.

4Plaintiff's Responses and Objections to Defendant’s First Set
of Interrogatories to Plaintiff, included in Append ix attached to
TDCJ's Motion for Summary Judgment, Docket Entry No .40,
(Interrogatory # 4). See also Declaration of Jeremy Durrenberger,

Exhibit B attached to Durrenberger’s Motion for Sum mary Judgment,
Docket Entry No. 41, 1 19.

SAffidavit of Major Fred Tadlock included in Appendi x attached

to TDCJ's Motion for Summary Judgment, Docket Entry No. 40, 1 3.

(continued...)
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inmates all occur in a large, open, concrete room t hat holds about

100 people. ® During contact visits, inmates sit at tables acro SS
from visitors. During non-contact visits inmates a nd their
visitors sit in partitioned glass booths equipped w ith telephones. !
The large, concrete room where visits occur is nois y since visits
with inmates only occur for a limited time once a w eek. 8
Durrenberger is hearing impaired. Durrenberger's he aring
impairment makes it difficult for him to hear when a speakeris not
in close proximity to him, when there is more than one person
speaking, and/or when background noise is present. In 2004
Durrenberger asked his employer to install a new ha ndset equipped
with an amplifying volume control on his office tel ephone. °
On February 22,2009, Durrenberger wentto visit Br yson atthe
Hughes Unit. Upon arrival at the visitation room D urrenbergertold

5(...continued)

See also  Deposition of Warden Dawn Grounds included in Appe ndix
attached to TDCJ's Motion for Summary Judgment, Doc ket Entry
No. 40, p. 12.

5Deposition of Fred Tadlock included in Appendix att ached to
TDCJ’s Motion for Summary Judgment, Docket Entry No .40, pp. 13-16.

' Affidavit of Major Fred Tadlock included in Appendi x attached
to TDCJ’s Motion for Summary Judgment, Docket Entry No. 40, 1 3.

8d. Seealso  Deposition of Fred Tadlock included in Appendix
attached to TDCJ's Motion for Summary Judgment, Doc ket Entry
No. 40, p. 16; Deposition of Warden Dawn Grounds in cluded in
Appendix attached to TDCJ's Motion for Summary Judg ment, Docket
Entry No. 40, p. 16.

°Declaration of Jeremy Durrenberger, Exhibit B attac hed to
Durrenberger’s Motion for Summary Judgment, Docket Entry No. 41,
19 3-4.
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the commanding officer that he has a hearing impair ment and asked

to be placed in a handicapped booth. The commandin g officer told
Durrenberger thatthe Hughes Unit was not equipped with handicapped
booths. Durrenberger was placed in a standard visi tation booth and
was not able to hear Bryson over the telephone. 10

On February 23, 2009, Durrenberger contacted the wa rden’s
office and TDCJ’s main office to request an accommo dation for his
hearing impairment. On February 27, 2009, Warden D awn Grounds

called Durrenberger but was not able to offer him a

accommodation.

On March 8, 2009, Durrenberger went to the Hughes U nit to
visit Bryson and was allowed a contact visit. 12

On April 4, 2009, Durrenberger again went to the Hu ghes Unit
to visit Bryson. Upon arrival Durrenberger spoke w ith Major Fred
Tadlock who refused his request for a contact visit because TDCJ
policy does not allow contact visits for non-family members.
Instead, Tadlock placed Durrenberger in an end boot h (Booth #1)

10]d. 9 8. See also Deposition of Fred Tadlock included in
Appendix attached to TDCJ’'s Motion for Summary Judg ment, Docket
Entry No. 40, p. 17 (confirming that the telephone receivers atthe
Hughes Unit are not equipped with volume control de vices);
Deposition of Warden Dawn Grounds included in Appen dix to TDCJ’s
Motion for Summary Judgment, Docket Entry No. 40, p p. 10, 21-22
(TDCJ does not have volume controlled telephones.).

"Declaration of Jeremy Durrenberger, Exhibit B attac hed to
Durrenberger’s Motion for Summary Judgment, Docket Entry No. 41,
19 11-12.
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because it was located as far away from other visit ors as possible.

Eventhough he was placed in Booth #1, Durrenberger still could not
hear Bryson over the telephone. 1
On April 12, 2009, Durrenberger was again allowed a contact
visit with Bryson. 14
On April 19, 2009, and on June 21, 2009, Durrenberg er was
placed in Booth #1 because it was farthest away fro m other
visitors, but he still could not hear Bryson over t he telephone. 15
On June 7, 2009, Durrenberger asked to be seated in Booth #1
but was, instead, seated in Booth #5, which was onl y about four
feet away from a family with children. The backgro und noise
prevented Durrenberger from hearing Bryson over the telephone. 16
Durrenberger has not always been allowed to visit w ith Bryson
in Booth #1 because the booths are assigned randoml y to prevent
contraband drops. 17 Durrenberger states that he told Tadlock that
at least two alternative accommodations would be re asonable:
(1) use of an attorney/client booth and (2) use of an amplifying
Bld. 714. Seealso Affidavit of Major Fred Tadlock included
in Appendix attached to TDCJ’s Motion for Summary J udgment, Docket
Entry No. 40, 1 4.
4Declaration of Jeremy Durrenberger, Exhibit B attac hed to
Durrenberger’s Motion for Summary Judgment, Docket Entry No. 41,

9 15.
%1d. 117 16 and 18.

old.  117.
1"Deposition of Fred Tadlock included in Appendix att ached to
TDCJ’s Motion for Summary Judgment, Docket Entry No .40, p. 6.
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device to increase the volume of the telephone rece iver. 1 Tadlock

acknowledges that Durrenberger spoke to him about t he possibility
of obtaining an amplifying device for the telephone receiver, 19 but
does not recall that Durrenberger ever asked him ab out using an
attorney/client booth. 20 Durrenberger states that he had planned
to visit Bryson weekly for the duration of his inca rceration, but
has stopped visiting him because he is unable to co mmunicate with
Bryson over the telephones in the visitation booths 2

lll. Analysis

Durrenberger has sued TDCJ for compensatory damages

declaratory and injunctive relief, and attorney’s f ees pursuant to
the ADA and the RA for failure to provide reasonabl e accommodation
for his hearing disability so that he is able to pa rticipate in the
inmate visitation program at TDCJ's Alfred Hughes U nit in
Gatesville, Texas. 22 TDCJ contends that it is entitled to summary
judgment because the immunity provided by the Eleve nth Amendment

18Declaration of Jeremy Durrenberger, Exhibit B attac hed to
Durrenberger’s Motion for Summary Judgment, Docket Entry No. 41,
1 14.

19Deposition of Fred Tadlock included in Appendix att ached to
TDCJ’'s Motion for Summary Judgment, Docket Entry No .40, p. 11.

2]d. at 20-21.

21Declaration of Jeremy Durrenberger, Exhibit B attac hed to
Durrenberger’s Motion for Summary Judgment, Docket Entry No. 41,
1 20.

22Durrenberger’s Motion for Summary Judgment, Docket Entry
No. 41, p. 1.
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precludes Durrenberger’s claims, and because there

that Durrenberger is a qualified individual with a

that TDCJ has not provided a reasonable accommodati
disability. Durrenberger has filed a cross-motion

judgment.

A. Eleventh Amendment Immunity

TDCJ contends that it is entitled to summary judgme
Durrenberger’s RA claim because Durrenberger has fa
any evidence that TDCJ has waived its sovereign imm
consented to suit under the RA by accepting federal
assistance. TDCJ contends that itis entitled to s
on Durrenberger’'s ADA claim because Congress has no
validly abrogated its Eleventh Amendmentimmunity f
Durrenberger responds that TDCJ is not entitled to
immunity from his RA claim because TDCJ receives fe
assistance, and that TDCJ is not entitled to sovere
from his ADA claim because Title 1l of the ADA abro
Amendment immunity for such claims. Alternatively,
arguesthat TDCJ’simmunity under the ADAIs irrele
rights and remedies under the ADA and the RA are th

1. Applicable Law

ZPlaintiff JeremyDurrenberger'sReplytoDefendant’
to Plaintiff’'s Motion for Summary Judgment (Durrenb
Docket Entry No. 44, p. 1.
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The Eleventh Amendment provides that “[t]he judicia | power of

the United States shall not be construed to extend to any suit in
law or equity, commenced or prosecuted against one of the
United States by citizens of another State, or by c itizens or
subjects of any foreign state.” United States Cons titution, amend.

XI. Although by its express terms, the Eleventh Am endment bars
only federal jurisdiction over suits brought agains t one state by
citizens of another state or a foreign state, the S upreme Courthas
long held thatthe Eleventh Amendment also bars jur isdictionwhere,

as here, a citizen brings suit against his own stat e in federal
court. See Idaho v. Coeur d’Alene Tribe of Idaho , 117 S.Ct. 2028,
2033 (1997) (citing Hans v._Louisiana , 10 S.Ct. 504 (1890)). The
Eleventh Amendment renders the states immune from a ny suit in law

or equity brought by a state’s own citizen unless o ne of two
exceptions applies: (1) the state has consented to suit, or
(2) Congress has clearly and validly abrogated the state’simmunity
pursuant to the enforcement power conferred by 8 5 of the
Fourteenth Amendment.  Bennett-Nelson v. Louisiana Board of
Regents ,431F.3d 448, 451 (5th Cir. 2005), cert. denied , 126 S.Ct.
1888 (2006) (citing College_Savings Bank v. Florida Prepaid
Postsecondary Education Expense Board , 119 S.Ct. 2219, 2223
(1999)). See also Tennessee v. Lane , 124 S.Ct. 1978, 1985 (2004).
Moreover, the state’s Eleventh Amendment immunity e xtends to any
state agency or entity deemed an “alter ego” or “ar m” of the state.
See Perez v. Region 20 Education Service Center , 307 F.3d 318, 326
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(5th Cir. 2002). The parties do not dispute the fa ctthat TDCJis

an “arm” of the State of Texas. See Harris v. Angelina County,

Texas, 31 F.3d 331, 338 n.7 (5th Cir. 1994) (“Under the current
state of the law, the TDCJ is deemed an instrumenta lity of the
state operating as its alter ego in carrying out a public function

of the state, and is immune from suit under the Ele venth

Amendment.”).

2. TDCJ Has Waived Immunity from the RA Claim

Durrenberger contends that TDCJ has waived its Elev enth
Amendment immunity from suit under § 504 of the RA by accepting
federal financial assistance. Section 504 provides that:

No otherwise qualified individual with a disability in

the United States, as defined in section 705(20) of this

title, shall, solely by reason of her or his disabi lity,

be excluded from the participation in, be denied th e

benefits of, or be subjected to discrimination unde rany

program or activity receiving Federal financial

assistance . . .

29 U.S.C. 8§ 794(a). Public entities that accept fe deral financial
assistance expressly waive their Eleventh Amendment immunity from
claims brought under § 504 of the RA. See 42 U.S.C. § 2000d-
7(a)(1) (“A State shall not be immune under the Ele venth Amendment
of the Constitution of the United States from suit in Federal court

for a violation of section 504 of the Rehabilitatio n Act of 1973
[29 U.S.C. § 794], . . . or the provisions of any 0 ther Federal
statute prohibiting discrimination by recipients of Federal
financial assistance.”). In Pace v. Bogalusa City School Board
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403 F.3d 272, 282 (5th Cir.) (en banc), cert. denie d, 126 S.Ct. 416

(2005), the Fifth Circuit observed that 8§ 2000d-7 * clearly,
unambiguously, and unequivocally conditions receipt of federal
funds . . . on the State’s waiver of Eleventh Amend ment immunity”
for suits brought under the RA, and held that the w aiver condition
set forth in 8 2000d-7 is a constitutionally permis sible exercise
of Congress’s spending power. Id. __at 285. See also Bennett-
Nelson , 431 F.3d at 453 (citing Pace _ ,403 F.3d at 280-87).

TDCJ admits that it accepts federal financial assis tance and
that the Hughes Unit where TDCJ houses inmate Bryso nis a publicly
funded state prison. 24 TDCJ acknowledges that it “may not be
entitled to immunity under the [RA] because of its tacit waiver of
immunity by receipt of federal funds,” % put nevertheless contends
that it is entitled to sovereign immunity from Durr enberger's RA
claims because “Durrenberger has not established [t hat] TDCJ’s
receipt of federal funds is related to Hughes Unit visitation
facilities.” 26 TDCJ has not cited any authority supporting its
contention that a state entity that accepts federal funds does not

*Defendant Texas Department of Criminal Justice’s Re sponses
and Objections to Plaintiff's First Set of Request for Admissions,
Exhibit A attached to Durrenberger’s Motion for Sum mary Judgment,
Docket Entry No. 41, Requests for Admissions Nos. 6 and 7.

BpDefendant, The Texas Department of Criminal Justice 's
Response to Plaintiff's Motion for Summary Judgment (TDCJ’s

Response), Docket Entry No. 43, p. 4.

#TDCJ's Motion for Summary Judgment, Docket Entry No . 40,
p. 4.
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waive its Eleventh Amendmentimmunity unlessitsre ceiptoffederal

funds is related to the particular program at issue

“For purposes of [8 504 of the RA], the term ‘progr am or
activity’ means all of the operations of—. . . a de partment,
agency, . . . or other instrumentality of a State . .. any part of
which is extended Federal financial assistance.” 2 9 US.C
8794(b)(1)(A). InMillerv. Texas Tech University Health Sciences
Center , 421 F.3d 342 (5th Cir. 2005) (en banc), cert. den ied , 126
S.Ct. 1332 (2006), the Fifth Circuit explained that “[i]f the
involved state agency or department accepts federal financial
assistance, it waives its Eleventh Amendment immuni ty even though
the federal funds are not earmarked for programs th at further the
anti-discrimination and rehabilitation goals of § 5 04.”I1d. ____at349
(citing Koslow v. Commonwealth of Pennsylvania , 302 F.3d 161 (3d
Cir. 2002), cert. denied , 123 S.Ct. 1353 (2003)). Because TDCJ
admits that it receives federal financial assistanc e, because TDCJ
does not dispute that it is an agency of the State of Texas, and
because 42 U.S.C. § 2000d-7 unequivocally condition s receipt of
federal financial assistance by state agencies on c onsent to suit
in federal court for alleged violations of § 504 of the RA, the
court concludes that TDCJ is not entitled to Eleven th Amendment
immunity on Durrenberger’s RA claims. See __ Miller ,421F.3d at 349
(recognizing that receipt of federal funding by a s tate agency
operated as a waiver of that agency’s Eleventh Amen dment immunity

-12-



toRAclaimseventhoughthefundsarenotearmarke dforRApurposes).

3. TDCJ’s Claim to Immunity from ADA Claim Is Moot

Having determined that Eleventh Amendment immunity does not
bar Durrenberger’s RA claim, the court need not dec ide whether TDCJ
is entitled to Eleventh Amendment immunity from Du rrenberger's ADA
claim because that claim duplicates his RA claim. In
Bennett-Nelson  ,431F.3d at455, the Fifth Circuitaddressed aca se
where, as here, several plaintiffs brought claims u nder boththe RA
and ADA, alleging that the defendant, a state unive rsity, failed to
provide them “reasonable accommodations” as require d by both Acts.
Id.  After determining that the university had waived its immunity
from suit under 8§ 504 of the RA by accepting federa | funding, the
Fifth Circuit addressed the issue of whether Congre ss had validly
abrogated the university’s immunity under the ADA. Id. at454-55.
Observing that “[tlhe only material difference betw een the two
provisions liesintheirrespective causation requi rements,”id. at
454, the Fifth Circuit described the difference as “immaterial”
because where — as here — *“a defendant fails to mee t this
affirmative obligation, the cause of that failure i s irrelevant.”
Id. at 454-55. The court explained that

[in the instant case, there is no question that th e

complaint claims the University’s failure to provid ethe

demanded accommodations is the sole cause of the al leged

denial of benefits to the plaintiffs. Thatis to s ay,

the plaintiffs claim that they were excluded from

participation in their classes precisely to the ext ent

thatthey were notaccommodated withinterpreterso rnote

takers. The question here is not whether or to wha t

extent the plaintiffs suffer a disability under the ADA,;

13-



nor is the question whether the denial of the
accommodation to that disability was caused solely or
only in part by the animus of the defendants. The

question is whether the failure to accommodate the

disability violates the ADA; and the existence of a

violation depends on whether under both the [RA] an dthe
ADA, thedemanded accommodationisinfactreasonab leand
therefore required. Ifthe accommodationis requir edthe
defendants are liable simply by denying it. In sho rt,
causationis nottheissueinthe appeal presented today.
Id. at 455. The court concluded that, “having already held that
sovereign immunity does not bar the appellants’ cla im under § 504,
we need not address at this juncture the issue of a brogation under
Title 1l of the ADA, because the rights and remedie s under either

are the same for purposes of this case.” Id.

The conclusion reached by the Fifth Circuitin Benn ett-Nelson
applies with equal force to this case. As in Benne tt-Nelson
Durrenberger is alleging that TDCJ violated the ADA and RA solely
by refusing to provide a reasonable accommodation f or his
disability. Where a claim is based on the failure to provide
reasonable accommodations, the ADA and RA are ident ical in scope.
Accordingly, the court concludes that the question of whether
Congresshasappropriately abrogated TDCJ’'s immunit y fromthe claim
that Durrenberger has asserted under Title Il of th e ADA is moot.

B. Durrenberger is Entitled to Summary Judgment on H is RA Claim

Durrenberger argues (1) that he is entitled to summ ary
judgment on his RA claim because the undisputed evi dence
establishes that he is a qualified individual with a disability,
and (2) that TDCJ has discriminated against him sol ely by reason of
his disability by failing to provide reasonable acc ommodations for

-14-



his known disability. TDCJ does not dispute that D urrenburger is

qualified to participate in the inmate visitation p rogram.
Instead, TDCJ contends that Durrenberger is not dis abled, and that
TDCJ has provided reasonable accommodations for any disability he
may have.

1. Durrenberger is Disabled

(@) Applicable Law

For purposes of § 504 of the RA, “the term ‘individ ual with a
disability’ means . . . any person who has a disabi lity as defined
in Section 12102 of Title 42 [ i.e., the ADA].” 29 U.S.C.
8§ 705(20(B). Section 12102 of Title 42 provides th at “[tlhe term
‘disability’ means, withrespectto an individual—( A) aphysical or
mental impairment that substantially limits one or more major life
activities of such individual.” 42 U.S.C. §12102( 1)(A). “[M]ajor
life activities include, but are not limited to . . .hearing . ..
[and] communicating.” 42 U.S.C. § 12102(2)(A). Th e ADA does not
definetheterm“substantially limits,” butregulat ionspromulgated
by the Equal Employment Opportunity Commission (EEO C) define that

term to mean:

) Unable to perform a major life activity that the

average person in the general population can perfor m; or
(i)  Significantly restricted as to the condition,

manner or duration under which an individual can pe rform
a particular major life activity as compared to the

condition, manner, or duration under which the aver age
person in the general population can perform that s ame

major life activity.
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29 C.F.R. § 1630.2(j)(1).

provide the following

definition of disability:”

(A)

(B)

“rules of construction

In 2008 Congress amended

regard

The definition of disability in this chapter sha

be construed in favor of broad coverage of individu
under this chapter, to the maximum extent permitted
the terms of this chapter.

Theterm*“substantiallylimits”shallbeinterpr
consistently with the findings and purposes of the
Amendments Act of 2008.

(E)()) The determination of whether an
substantially limits a major life activity shall be
without regard to the ameliorative effects of mitig
measures such as--

42 U.S.C. § 12102(4).

judicially established

(1)

(11

impairment

. . . prosthetics including . . . hearing
aids and cochlear implants or other implantable
hearing devices . . .

use of assistive technology;

(1) reasonable accommodations or auxiliary aids
or services . . .

requirement

that plaintiffs

The 2008 amendments did not

protection under the RA must have more than a diagn

impairment to prove a disability, and must “prove a

offering evidence that the extent of the limitation

their own experience . . . is substantial.” Albert

Kirkingburg

(b)

Analysis

, 119 S.Ct. 2162, 2169 (1999).
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As evidence that he is disabled, Durrenberger submi ts sworn

statements that he has a hearing impairment that ma kesitdifficult
for him to hear when a speaker is not in close prox imity to him or
when background noise is present, 27 and that his hearing impairment
requires him to use volume amplification devices to talk on the
telephone. 2 As evidence that his impairment substantially lim its
his ability to hear and communicate, Durrenberger s tates that he
was unable to hear Bryson or to communicate with Br yson during
visits conducted in TDCJ’s visitation booths on Feb ruary 22,2009, 2
April 4, 2009, 30 April 19, 2009, 31 June 7, 2009, 32 and several times
after June 21, 2009. 33 As additional evidence that his hearing
impairment substantially limits his ability to hear and
communicate, Durrenberger submits two letters writt en by Brandy R.
Z'Declaration of Jeremy Durrenberger, Exhibit B attac hed to
?grrenberger’s Motion for Summary Judgment, Docket Entry No. 41,
#Second DeclarationofJeremyDurrenberger, Exhibit Aattached
to Durrenberger’'s Response, Docket Entry No. 42, 11 5-6.
2Declaration of Jeremy Durrenberger, Exhibit B attac hed to
?grrenberger’s Motion for Summary Judgment, Docket Entry No. 41,
0)d. T 14.
sd. 1 16.
2]d. T17.
31d. T 109.
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Jacobson, a clinical audiologist who tested his hea ring in February

of 2006. Jacobson writes that Durrenberger’s test results
indicated a mild sloping to moderate mixed hearing loss
in the right ear and a moderate low frequency heari ng

loss rising to within normal limits falling to
moderately-severe at 3000 HZ then rising to mild
conductive hearing loss in the right ear. . .

Durrenberger might have difficulty communicating wh en

speech is spoken at a soft level or when the speake ris

not face to face with him at close proximity. He m ay

experience difficulty hearing and understanding spe ech

when there is background noise present or there are more

than one person speaking. 34

Asserting that “[v]isitation is inherently noisy as friends
and family meet with inmates for a limited time onc eaweek,” 33TDCJ
argues that Durrenberger is not disabled because *“t he average
personalso experiences hearingdifficulties during visits.” % TDCJ

explains that

Durrenberger describes a hearing loss which makes i t
difficult for him to hear in a noisy environment.

However, having hearing difficulty visiting in a no isy
room is not substantially limiting considering othe rs
also have difficulty in the noisy environment. Fur ther,
Durrenberger’s letter of disability is unauthentica ted
and four years earlier than his visitation encounte r
... The letter is not proper summary judgment pro of.
Even were the letter proper summary judgment eviden ce,a

34Letter of May 16, 2006, included in Exhibit C attac hed to
Durrenberger’'s Motion for Summary Judgment, Docket Entry No. 41.
See also  Letter of October 6, 2008, in Exhibit C attached t o]
Durrenberger’s Motion for Summary Judgment, Docket Entry No. 41.

3TDCJ's Motion for Summary Judgment, Docket Entry No . 40,
p. 7.

®|d,
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diagnosis of a condition is insufficient to prove

impairment. ¥
In support of its argument that Durrenberger is not

cites Amyette v. Providence Health System

disabled, TDCJ

, 2010 WL 2812895 (9th

Cir. 2010). In Amyette the Ninth Circuit reaffirmed the principle

recognizedin Albertson’s ,119S.Ct. at 2169, that “disability’ is

a carefully defined term of art, which is measured
limitations on major life activities, not by refere
pastassessments of the plaintiff’'s condition.” 20

*1 (citing Toyota Motor Manufacturing, Kentucky, In

by reference to
nce to doctors’
10 WL 2812895 at

c.,v. Williams

122 S.Ct. 681, 691 (2002), superseded by statute

, Americans With

Disabilities Amendments Act of 2008, Pub. L. No. 11
Durrenberger’s swornstatementsthathe has difficu

when a speaker is not in close proximity to him or

0-325 (2008)).
Ity hearing

when background

noise is present, 38 that he relies on volume amplification devices

to talk on the telephone, 3% and that he is unable to hear over the

telephones in TDCJ's visitation booths because they are not

equipped with volume control devices are evidence

experience from which a reasonable fact-finder coul

o] f his own

d conclude that

his hearing impairment substantially limits his abi lity to hearand
communicate when using a telephone. See Albertson’s , 119 S.Ct. at

$’"TDCJ’'s Response, Docket Entry No. 43, p. 5.

%Declaration of Jeremy Durrenberger, Exhibit B attac hed to
Durrenberger’s Motion for Summary Judgment, Docket Entry No. 41,
13.

%SecondDeclaration of Jeremy Durrenberger, Exhibit Aattached
to Durrenberger’'s Response, Docket Entry No. 42, 11 5-6.
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2169. See also Ivy v. Jones , 192 F.3d 514, 516 (5th Cir. 1999)
(recognizing the need for particularized examinatio n of how a
hearing impairment affects one’s life activities). Jacobson’s
diagnosis of  Durrenberger's  hearing loss  corroborat es

Durrenberger’s testimony about his own experience. This evidence
is sufficient to overcome TDCJ’s motion for summary judgment.

Durrenberger argues that he is entitled to summary judgment

because TDCJ has not presented any evidence from wh
fact-finder could conclude that his hearing impairm
substantially limit his ability to hear and communi
contendsthat Durrenburgeris notdisabled because

in the visitation room make it difficult even for n
impaired individuals to hear and communicate, but T
presented any evidence that non-hearing impaired in
unable to hear and/or communicate over the telephon
the visitation booths. Moreover, both Major Tadloc
Grounds testified that non-hearing impaired individ
complained about the inability to hear and/or commu
telephones in the visitation booths.
judgment TDCJ also asserts that Durrenberger “admit

use an auxiliary listening device such as he is req

“0Deposition of Fred Tadlock included in Appendix att
TDCJ’'s Motion for Summary Judgment, Docket Entry No

Deposition of Warden Dawn Grounds included in Appen
TDCJ’'s Motion for Summary Judgment, Docket Entry No
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provide for him,” 41 but TDCJ has not provided the court any evidence

that either supports this assertion 42 or contradicts Durrenberger’s

declaration that his hearing impairment prevents hi
communicating by telephone unlessthe telephoneis

amplification device.

m from

equipped with an

“1TDCJ’s Motion for Summary Judgment, Docket Entry No .40,p.8
(citing Appendix p. 21).

42TDCJ cites page 21 of the Appendix attached to its Motion for
Summary Judgment (Docket Entry No. 40), but that pa ge does not
contain any such admission. Instead, page 21 conta ins an
interrogatory asking Durrenberger to describe any p rosthetic
devices that he regularly wears or carries to accom modate his
hearing disability; an interrogatory to which Durre nberger
objected. Moreover, in response to TDCJ's motion f or summary

judgment, Durrenberger submitted a second Declarati
states:

3. Though | could probably benefit from wearing a

hearing aid, | cannot afford to purchase one. | am
able to live with my disability, however, through
using some low-cost accommodations.

5. | shopped around until | could find a cell phone
that | could raise the volume enough on so that |

on in which he

could hear. | also make do with other

accommodations, such as routing my cell phone
through the stereo system in my car when | am
driving so | can raise the volume even higher.
Though | am currently unemployed, my last employer
had to install a volume amplification device on the
phone | used at work. Basically, | need the volume

on my phone to be much higher. Turning up the
volume on my phones accommodates my disability.

Though | do not wear hearing aids or other
prosthetic devices, | do need the amplification
devices built into my telephones to hear during
phone conversations.

Second Declaration of Jeremy Durrenberger, Exhibit
Durrenberger’s Response, Docket Entry No. 42, 1 3,
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Durrenberger’s evidence thathe cannothear over th
in general and over the telephones in TDCJ'’s visita
particular, and TDCJ's failure to provide evidence
average person in the general population experience
difficulties hearing over the telephone that Durren
experiences leads the court to conclude that Durren
entitled to summary judgment that he is disabled be
evidence before the court establishes that Durrenbe
to perform the major life activities of hearing and
that the average person in the general population ¢
that Durrenberger is significantly restricted as to
under which he can perform the major life activitie
communicating as compared to the manner under which

person in the general population can perform those

etelephone
tion booths in
showingthatthe
s the same
berger
berger is
cause the only
rger is unable
communicating
an perform, and
the manner
sof hearing and
the average

activities. See

29 C.F.R. 81630.2(j)(1). See also lvy , 192 F.3d at 516 (district

court found as a matter of fact and concluded as a
that plaintiff had an impairment that substantially
major life activity of hearing because without the
hearing aids she was unable to hear people talking

telephone).

matter of law
limited the
assistance of

on a speaker

2. TDCJHas Failedto Provide a Reasonable Accommoda tion for
Durrenburger’s Disability
Asserting that his inability to hear and communicat e over the

telephones provided in TDCJ’s visitation booths pre

participating in TDCJ’s inmate visitation program,

22

vents him from

Durrenberger



contends that he is entitled to summary judgment th
discriminated against him solely on the basis of hi

failing to provide a reasonable accommodation that

to participate in the program. Asserting that it h
reasonable accommodations for Durrenberger’'s disabi

contends that it is entitled to summary judgment.

(@) Applicable Law
Regulations implementing 8§ 504 of the RA mandate th
[federally assisted] program or activity” to which
applies must be “readily accessible to and useable
persons.” 28 C.F.R. §42.521(a). Covered entities
to facilitate access via the
acquisition or redesign of equipment, reassignment
services to accessible buildings, assignment of aid
beneficiaries, delivery of services at alternate
accessible sites, alteration of existing facilities
any other method that results in making its program
activity accessible to handicapped persons.

28 C.F.R. § 42.521(b). See Bennett-Nelson

at TDCJ has
s disability by
would allow him

as provided

lity, TDCJ

at “each
the provision
by handicapped

may be required

of
s to

, Or
or

, 431 F.3d at 455 n.11.

When a disabled person shows that he is not able to

participate in a public program, courts must consid
“reasonable accommodation” by the program provider
disabled person to participate. “Accommodation is
if it either imposes ‘undue financial and administr

on a grantee, . . . or requires ‘a fundamental alte

nature of [the] program.” School Board of Nassau

er whether any
would enablethe
not reasonable
ative burdens’
ration in the

County, Florida

V. Arline ,107 S.Ct. 1123,1131 n.17 (1987) (quoting South

-23-
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Community College v. Davis , 99 S.Ct. 2361, 2370 (1979), and citing

45 C.F.R. 8§ 84.12(c) (listing factors to consider i

whether accommodation would cause undue hardship)).
reasonable accommodation does not overcome the effe
person’s [disability], or where reasonable accommod

undue hardship . . . failure . . . [to accommodate]

n determining
“Where

cts of a
ation causes

will not be

considered discrimination. Id. Factors that courts consider in

determining if an accommodation would impose an und
the operation of the recipient’s program or activit

(1) The overall size of the recipient's program or
activity with respect to number of employees, numbe
type of facilities, and size of budget;

(2) Thetype oftherecipient’'soperation,including
composition and structure of the recipient’s workfo
and

(3) The nature and cost of the accommodation needed.

45 C.F.R. § 84.12(c)(1)-(3).

(b) Analysis
(1) TDCJ's Asserted Accommodations
TDCJ does not dispute that Durrenberger cannot hear
communicate with Bryson over the telephones in the
booths. Instead, “TDCJ asserts [that] it reasonabl
Durrenberger by providing a booth with phones, some

a less noisy end booth, pen and paper and by the gu

ue hardship on

y include:

r and

the
rce;

and/or
visitation

y accommodated
times arranging

ards trying to

keep the general noise level down.” 43 TDCJ explains that on at

“3TDCJ’'s Response, Docket Entry No. 43, p. 7.
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least two occasions Durrenberger was allowed to use
(Booth #1), which is located as far away from other
possible and, therefore, considered to be less nois
acknowledges that Booth #1 will not always be avail
Durrenberger’'s use because booths arerandomly assi
in order to prevent contraband drops. a4
presentedanyevidence disputing Durrenberger’s sta

in Booth #1 he still could not hear and/or communic
over the telephone.
Durrenberger’s disability by making pen and paper a
having guards try to keep the noise level down are
insufficient because TDCJ has not produced any evid

a reasonable fact-finder could conclude that these

allow Durrenbergerto participate inthe inmate vis

TDCJ does not counter Durrenberger’s contentions th
communication andtelephoniccommunicationfromthe

isqualitatively differentfromin-personvisitatio

44TDCJ's Motion for Summary Judgment, Docket Entry No
(“[Durrenberger] was not given the end booth on eac
the booths are assigned randomly to prevent contrab
and p. 6 (“The end booth was not promised for each
choosing booths other than randomly imposes more mo
security personnel.”). See also
included in Appendix attached to TDCJ's Motion for
Judgment, Docket Entry No. 40,  3; and Deposition
included in Appendix attached to TDCJ's Motion for
Judgment, Docket Entry No. 40, p. 6.

“Declaration of Jeremy Durrenberger, Exhibit B attac
Durrenberger’s Motion for Summary Judgment, Docket
11 14 and 18.
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45 TDCJ’s assertions that it has accommodated

vailable and by
similarly
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at written
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.40,p.2
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and drops.”),
visit because
nitoring on

Affidavit of Major Fred Tadlock
Summary

of Fred Tadlock

Summary

hed to
Entry No. 41,



services and/or programs that differ from visitatio

v. McManimon , 275 F.3d 315, 328-29 (3d Cir. 2001) (ability to p

notes is not necessarily an adequate accommodation
disability). Accordingly, the courtconcludesthat

that it provided these accommodations to Durrenberg
insufficient either to establish that it is entitle

judgment or even to raise a genuine issue of materi

trial because TDCJ has not produced any evidence fr
reasonable fact-finder could conclude that the acco

has provided allow Durrenberger to participate in t

visitation program.

n. See Chisolm

ass
for a hearing
TDCJ'sevidence
er is
d to summary
al fact for
om which a
mmodations it

he inmate

(2) Durrenberger's Requested Accommodations

Durrenberger contends that TDCJ could reasonably ac
his disability by allowing him to have contact visi
by providing a volume amplification device for use
visitation booth telephones, or by allowing him to
with Bryson in an attorney/client booth. TDCJ resp
contact visits are not a reasonable accommodation b
present an elevated security risk, but has not res
evidence from which a reasonable fact-finder could
providing volume amplification devices for use with
booth telephones or allowing Durrenberger to conduc

Brysoninan attorney/client booth would notreason

Durrenberger’s disability.

-26-
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0] Contact Visits

TDCJ policy allows contact visits with inmates for
members and other individuals with whom an inmate h
relationship. TDCJ policy restricts contact visits
because contact visits require increased vigilance
and personal safety that requires additional staffi
personnel. TDCJ argues that Durrenberger's request
modification of this policy does not constitute a r
accommodation for his disability because Bryson is
having violently assaulted Durrenberger. Because D
previously been assaulted by Bryson, TDCJ argues th
possibility of another assault substantiates its de
Durrenberger’s request for contact visits with Brys
this evidence and the facts of this case, the court
no reasonable fact-finder could conclude that Durre
request for contact visits with Bryson represents a

accommodation for his disability.

(i)  Telephone Amplification Device

family
as a special
with inmates
for contraband
ng of security
for a
easonable
in prison for
urrenberger has
at the
nial of
on. ¢ Based on
concludes that
nberger’s

reasonable

Durrenberger cites the report of Prison and Jail Co
Ron McAndrew, as evidence that the purchase of an i
amplification device for the two-way telephone in t

visitation area would neither cause an undue hardsh

4TDCJ’s Response, Docket Entry No. 43, p. 6.
-27-
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interfere with the operation of TDCJ in any way or manner. 4’

McAndrew states

accommodation for Mr. Durrenberger could have almos t
instantly materialized by the purchase of an
amplification device for the two-way telephone in t he
non-contact visiting area. Such devices are common ly
availablefromapproximately$15.00tomore sophist icated
units for approximately $100.00. 48
TDCJ has not submitted any evidence contradicting M cAndrew’s
opinion. Instead, TDCJ argues that a factual dispu te exists over
whether Durrenberger asked the visitation officers foranauxiliary
device, and, even assuming that Durrenberger did ma ke such a
request, TDCJ argues that it was not unreasonable f or it to refuse
that accommodation since Durrenberger has not had a n auxiliary
device in the past. 49 Neither of TDCJ’s arguments has any merit.
TDCJ's contention that a fact dispute exists over w hether
Durrenberger ever asked for an amplification device is foreclosed
by Major Tadlock’s testimony that Durrenberger spok e to him about
the possibility of obtaining an amplifying device f orthetelephone
receiver in the visitation booths. %0 TDCJ's contention that its
failure to accommodate Durrenberger’s disability by providing an
4’Durrenberger’s Motion for Summary Judgment, Docket Entry
No. 41, p. 13.
“8Exhibit E attached to Durrenberger's Motion for Sum mary

Judgment, Docket Entry No. 41, p. 4 1 5.
“TDCJ's Response, Docket Entry No. 43, p. 6.

S0Deposition of Fred Tadlock included in Appendix att ached to
TDCJ’'s Motion for Summary Judgment, Docket Entry No .40, p. 11.
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amplification device for the visitation booth telep hones is

reasonable because Durrenberger has not had such a device in the
past is similarly foreclosed by Durrenberger’'s unco ntradicted
statements that he has relied on such devices to ta Ik on his office
telephone since 2004. 51

Finally, TDCJ objects to Durrenberger's request tha t
amplification devices be provided because “beyond t he monetary
expense of the device it would need to be at each u nit where
Durrenberger visited along with record of the neces sary exception
requiring further diversion of resources.” 52 But TDCJ neither
argues nor presents any evidence from which a reaso nable fact-
finder could conclude that this “[aJccommodation is not reasonable
[because] . . . it either imposes ‘undue financial and
administrative burdens’ on a grantee, . . . or requ ires ‘a
fundamental alteration in the nature of [the] progr am.” Arline :
107 S.Ct.at 1131 n.17 (quoting Davis _ ,99S.Ct.at2370, and citing
45 C.F.R. 8§ 84.12(c)). Accordingly, the court conc ludes that
Durrenberger is entitled to summary judgment that p roviding
amplification devices for the visitation room telep hones would

reasonably accommodate his known disability.

*Declaration of Jeremy Durrenberger, Exhibit B attac hed to
Durrenberger’s Motion for Summary Judgment, Docket Entry No. 41,
1 4; Second Declaration of Jeremy Durrenberger, Exh ibit A attached
to Durrenberger’'s Response, Docket Entry No. 42, 11 3-6.

52TDCJ's Motion for Summary Judgment, Docket Entry No . 40,

p. 6.
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(i) Attorney Client Booth

Durrenberger contends that

allowing visitation in the attorney visit booths, w ould
not fundamentally alter TDCJ’s visitation program. If
“contraband drops”areaconcern (though Mr. Durren berger
has never been accused of such misconduct), the bo oths
couldbethoroughly searched before and afterthe v isits.
A major at the Hughes Unit testified he would not d eny a
person with a hearing disability’s request to use a n
attorney visit booth “right off the bat.” 53
TDCJ neither argues nor presents any evidence from which a
reasonable fact-finder could conclude thatthis“[a Jccommodationis
not reasonable [because] . . . it either imposes ‘u ndue financial
and administrative burdens’ on a grantee, . . . or requires ‘a
fundamental alteration in the nature of [the] progr am.” Arline :
107 S.Ct.at 1131 n.17 (quoting Davis , 99 S.Ct. at 2370, and citing
45 C.F.R. 8 84.12(c)). Accordingly, the court conc ludes that
Durrenberger is entitled to summary judgment that a llowing
Durrenberger to conduct visits with Bryson in an at torney/client
booth would reasonably accommodate his known disabi lity.

(©) Conclusions

The undisputed evidence shows that TDCJ discriminat ed against
Durrenberger based on his disability by failing to provide simple,
inexpensive accommodations, such as providing a vol ume
amplification device for use with visitation booth telephones, or

S3Durrenberger’s Response, Docket Entry No. 42, p. 11 (citing
Deposition of Fred Tadlock included in Appendix att achedto TDCJ'’s
Motion for Summary Judgment, Docket Entry No. 40, p p. 20-21).
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allowing Durrenberger to conduct visits in an attor
booth. TDCJ has failed to present any evidence fro
reasonable fact-finder could conclude that the prov

of these “[a]Jccommodation[s] is not reasonable [bec
either imposes ‘undue financial and administrative
grantee, . .. or requires ‘a fundamental alteratio

of [the] program.”™ Arline
99 S.Ct. at 2370, and citing 45 C.F.R. § 84.12(c)).

the court concludes that Durrenberger is entitled t
judgment that providing a volume amplification devi
visitation room telephones or allowing Durrenberger

attorney/client booth for visits with Bryson would

accommodate his known disability.

C. Compensatory Damages, Injunctive Relief, and Atto

1. Compensatory Damages

Assertingthat TDCJintentionally discriminated aga
reasonofdisability, Durrenberger seeks compensato
the RA for reasonable travel expenses from his resi
New Caney, Texas, to the Hughes Unit in Gatesville,
including gas, mileage, and wear and tear on his ve

lodging, for each of his visits to the Hughes Unit

accommodated. ** Durrenberger seeks compensatory damages of $318.9

S4Durrenberger’s Motion for Summary Judgment, Docket
No. 41, pp. 9, 11. In Durrenberger’s Reply, Docket
p. 3, he argues that he has satisfied the RA’s requ
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for each visit. Acknowledging that he does not kno w exactly how
many times he visited Bryson at the Hughes Unit and that he

“requests a hearing on the exact amount of damages. Co

Durrenberger asserts that “it was at least seven ti mes, but less
than twenty times.” % Durrenberger asserts that Gatesville is 199

miles from New Caney, meaning that he travels 398 m iles every time

he visits Bryson at the Hughes Unit. Durrenberger seeks
reimbursement at the rate of 55 cents per mile for gas, mileage,
and wear and tear on his vehicle, an allotment of $30 for food and

$70 for lodging.

Although TDCJ has not directly responded to Durrenb erger’'s
Motion for Summary Judgment as to his claim for dam ages, TDCJ has
argued that allowing Durrenberger “to be seated in the least noisy
of the booths . . . belie discrimination as a motiv ating factor”
when evaluated in light of the security concerns pr esent in this
case. °° In light of TDCJ's arguments and Durrenberger’s
acknowledgment that he is not able to quantify the amount of his
damages, the court concludes that summary judgment is not
appropriate on Durrenberger’'s compensatory damage ¢ laim.

2. Injunctive Relief

54(...continued)

TDCJ discriminated against him “solely on the basis of his
disability.”
®|d. at11.

TDCJ’'s Response, Docket Entry No. 43, p. 7.
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Asserting that TDCJ is likely to continue to refuse him

accommodations, Durrenberger seeks an injunction pe rmanently
enjoining future violations of the RA. Citing City of Los Angeles
v. Lyons , 103 S.Ct. 1660 (1983), Durrenberger acknowledges that
since he is seeking injunctive relief based on an a lleged past
wrong, he must show that there is a real or immedia te threat that
he will be wronged again. In support of his argume nt that there is
a real or immediate threat that he will be wronged again,
Durrenberger asserts that he has been denied reason able
accommodations for his disability in the past, that heis currently
being denied such accommodations, and that TDCJ has made no
indication that it will provide for him in the futu re.
Durrenberger also argues that “[n]o-cost remedies e xist as well,
such as providing [him] an attorney visit booth to speak with his
friend or allowing them to have a ‘contact’ visit.” 5" Durrenberger
contends that the public interest would be protecte d rather than
adversely affected by granting injunctive relief be cause once TDCJ
implements the accommodations and makes its facilit ies accessible,
all persons with hearing disabilities will benefit. %8 The TDCJ has
not responded to this argument. The court agreest hat a permanent
injunction is appropriate, and the court’'s Final Ju dgment will
award such relief unless the TDCJ agrees to impleme nt within a
Sd. at 13.
581d.
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fixed period of time one or both accommodations the

to be required.

3. Attorney’s Fees

Asserting that 8 505(b) of the RA provides that in
or proceeding to enforce or charge a violation of a
thistitle, the prevailing party is allowed areaso
fee as part of the costs, 29 U.S.C. § 794(a), Durre
a hearing on the amount of attorney’s fee to which
Durrenberger will file an affidavit and brief in su

claim for attorney’s fees by December 22, 2010. If

court has found

an action
provision of
nable attorney’s
nberger requests
he is entitled. 59
pport of his

the parties are

unable to agree on the amount of attorney’s fees, T DCJ may file a
response by January 28, 2011.
IV. Conclusions and Order
For the reasons explained above, The Texas Departme nt of
Criminal Justice’s Motion for Summary Judgment (Doc ket Entry
No. 40) is DENIED. For the reasons explained above, the court

concludes that Durrenberger has failed to present e
which a reasonable fact-finder could conclude that
contact visits with Bryson represents a reasonable
for his disability, but that Durrenberger is entitl
judgment that TDCJ discriminated against him on the

disability by failing to grant his requests for rea

€ld. at14.
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accommodation by providing a volume amplification d evice for use

with visitation booth telephones and/or by allowing him to conduct
his visits with Bryson in an attorney/client booth. Durrenberger
is not entitled to summary judgment with respect to his claims for
compensatory damages and attorney’s fees. Accordin gly, Jeremy
Durrenberger’s Motion for Summary Judgment Against TDCJ (Docket
Entry No. 41) is GRANTED IN PART AND DENIED IN PART.

The Joint Pretrial Order will be filed by February 4, 2011,
instead of January 7, 2011, and will be limited to Durrenberger’s
entitlement to compensatory damages under the RA an d the amount of
such damages and to any unresolved issues with resp ect to
Durrenberger’s request for attorney’s fees. Docket Call will be
held on February 11, 2011, at 4:00 p.m., in Court R oom 9-B, 9th
Floor, United States Courthouse, 515 Rusk Street, H ouston, Texas
77002.

SIGNEDat Houston, Texas, on this 2nd day of December, 20 10.

-
SIM AK

UNITED STATES D ICT JUDG
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