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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION

O'CONNOR ENTERPRISE GROUP INC.; c8

EPCGROUP.NET, 8
8
Plaintiff, 8

VS. § CIVIL ACTION NO. H-09-1483
8

SPINDUSTRY SYSTEMS INCORPORATEIS
dba SPINDUSTRY INTERACTIVE, INCet §
al, 8
§

Defendants. 8

OPINION AND ORDER

Pending before the Court are Defendants FederaleHboan Bank of Des Moines’
(“FHLB”) and Spindustry Systems, Inc.’s (“Spindyg)rmotions to dismiss pursuant to Fed. R.
Civ. P. 12(b)(2) or, alternatively, to transfer wen(Docs. 4, 5), as well as Plaintiff O’Connor
Enterprise Group, Inc.’s (“EPC”) response (Doc., Iligfendants’ replies (Docs. 11, 13), EPC’s
surreply (Doc. 14), and FHLB’s supplement to itstimo (Doc. 17). Upon review and
consideration of these motions, the response,egplnd surreply thereto, the relevant legal
authority, and for the reasons explained below, @oeirt finds that Defendants’ motions to
dismiss should be granted.

|. Background and Relevant Facts

This case stems from a contract dispute. On Auf6st2007, FHLB entered into a
contract with Spindustry to convert its home logpleation process (“the Project”) from a
manual, paper-based system to an automated, elecpmcess. (Doc. 1, 11 9-10; Doc. 4,  6.)
Spindustry subcontracted with EPC to implement cbmputerized application process using

Microsoft's SharePoint system. (Doc. 1, 1 11; OmcY 2.) FHLB is a federally chartered bank
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that solely conducts business in lowa, Minnesotasbhuri, North Dakota and South Dakota.
(Doc. 4, 11 4, 5.) Spindustry is an lowa corporabperating exclusively in lowa. (Doc. 5, 11.)
EPC is a Nevada corporation with its principal pla¢ business in Houston, Texas. (Doc. 1,
12)

On or about January 29, 2008, Spindustry and ER@ngied their proposal for the
Project to FHLB. (Doc. 13,  2.) FHLB accepted ghoposal and a “kick-off” meeting between
EPC, Spindustry, and FHLB representatives was haeldlowa on March 18, 2008.
(Doc. 1, 9 12.) The parties agreed on a projeah @nd set a target completion date for
September 2008.1d.) Correspondence between the parties regarde@bject was conducted
exclusively by telephone, e-mail, and video cornfeee (Doc. 1-1, § 12.) Neither Spindustry
nor FHLB employees ever traveled to Texas for ttegeet. (Doc. 5, § 2; Doc. 4, 1 8.)

In June 2008, FHLB hired a new manager for thedetoyvho requested changes to the
existing plan. (Doc. 1-1, § 13.) These changeaygel the Project’'s completion until January
2009. (d.) Upon completion, and in reliance on its contrath Spindustry, EPC released the
source code for the Project to FHLBA.(  15.) FHLB claims it is experiencing problemishw
the system and has not paid EPC for its wold., {f 16.)

On April 16, 2009, EPC filed its original petition the 128" Judicial District Court of
Harris County, Texas. (Doc. 1-1.) FHLB removed ttase to this Court on May 18, 2009.
(Doc. 1.) EPC alleges that FHLB, with and throutghagent, Spindustry, breached the contract
between Spindustry and EPC by failing to pay EPdt$oservices. (Doc. 1-1, 1 19-20.) EPC
also alleges that the Defendants negligently misssmted that they would pay EPC for the
work completed. I€., 1 22-23.) Finally, EPC claims that FHLB wrondyutonverted its

system and will be unjustly enriched if it is natigh (d., 11 25-28.) EPC sues for actual
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damages in the contract amount for its work on Rmeject, attorneys’ fees and costs, and
prejudgment and post-judgment interest as allowethl. (d.,  29-30.) FHLB denies any
contractual relationship with EPC and states thatas unaware of the agreement between
Spindustry and EPC. (Doc. 4, 11 6, 13.) FHLB ends it communicated with EPC only in
connection with Spindustry’s performance under délgeeement. I¢., § 7.) Both FHLB and
Spindustry move to dismiss the suit on the groulnad the Court lacks personal jurisdiction over
them.

[l. Legal Standard for Personal Jurisdiction

Rule 12(b)(2) of the Federal Rules of Civil Procedauthorizes the filing of a motion to
dismiss in cases where the court lacks personaldjation. Fed. R. Civ. P. 12(b)(2). Federal
courts use a two-part test to determine persomedjgtion. “A federal district court sitting in
diversity may exercise jurisdiction over a non-desit defendant if (1) the long-arm statute of
the forum state confers personal jurisdiction oet defendant; and (2) the exercise of such
jurisdiction is consistent with due process under United States Constitution.Latshaw v.
Johnston 167 F.3d 208, 211 (5th Cir. 1999). The Texagdarm statute is “coextensive with
the federal constitutional limits of due procesd aormally generates an inquiry limited to the
scope of the Fourteenth Amendment’s Due Procesass€laStroman Realty, Inc. v. Wercingki
513 F.3d 476, 482 (5th Cir. 2008) (citifgligious Tech. Ctr. v. Liebreic839 F.3d 369, 373
(5th Cir. 2003)).

In determining whether a federal district court nexgrcise personal jurisdiction over a
nonresident defendant, the court concentrates @thghthe defendant has “minimum contacts”
with the forum state so as not to offend “tradiibnotions of fair play and substantial justice.”

International Shoe v. WashingtoB26 U.S. 310, 316 (1945) (quotimdilliken v. Meyer 311
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U.S. 457, 463 (1940)). Minimum contacts may bealdihed through specific personal
jurisdiction or general personal jurisdiction. daciding whether to exercise specific jurisdiction
over a nonresident defendant, the Court must fiatl (1) the defendant purposefully directed his
activities toward the forum state; (2) the causeaddon arises out of or results from those
contacts; and (3) the exercise of personal jurismiccomports with fair play and substantial
justice. Burger King Corp. 471 U.S. at 463. The first element is satisfidtere the contacts
“proximately result from actions by the defendamh$elf that create a ‘substantial connection’
with the forum state.”Burger King Corp. 471 U.S. at 475 (citinylcGee v. Int’| Life Ins. Co.,
355 U.S. 220, 223 (1957 ¥ulko v. Superior Court of California In and Fort€iand County of
San Franciscp 436 U.S. 84, 94 n.7 (1978). If the defendant Habberately engaged in
significant activities within the forum state orshareated “continuing obligations” between
himself and forum state residents, then “he matlyfdgas availed himself of the privilege of
conducting business there, and because his aesiviire shielded by ‘the benefits and
protections’ of the forum’s laws it is presumptiyelot unreasonable to require him to submit to
the burdens of litigation in that forum as wellBurger King Corp. 471 U.S. at 475-76 (citing
Keeton v. Hustler Magazine, Ind65 U.S. 770, 781 (1984)).

If a cause of action arises out of a defendantipgseful contacts with the forum state,
minimum contacts are established, and the court exaycise specific personal jurisdiction.
Dalton v. R & W Marine, In¢.897 F.2d 1359, 1361 (5th Cir. 1990) (citivgorld-Wide
Volkswagen Corp. v. Woodsofd4 U.S. 286 (1980)). “Even a single, substamita directed
toward the forum can support specific jurisdictiorDalton, 897 F.2d at 1361 (citingurger
King Corp. v. Rudzewi¢cZ71 U.S. 462 (1985)). If the plaintiff estabkshminimum contacts

between the nonresident defendant and the forumm, sk burden then shifts to the defendant to
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show that it would be unfair and unreasonable ler ¢ourt to exercise jurisdictionwien Air
Alaska, Inc. v. Brandtl95 F.3d 208, 215 (5th Cir. 1999).

Where a cause of action does not arise out of aesmlent defendant’s purposeful
contacts with the forum state, “due process requiteat the defendant have engaged in
‘continuous and systematic contacts’ in the forulatesto support the exercise of ‘general’
jurisdiction over that defendant.’Dalton, 897 F.2d at 1362 (citinglelicopteros 466 U.S. at
415). For a court to exercise general personasdiation, the plaintiff must show that the
minimum contacts between the nonresident defendadt the forum state are of a “more
extensive quality and nature” than those requitedspecific personal jurisdictionDalton, 897
F.2d at 1362 (citingPerkins v. Benguet Consol. Mining C842 U.S. 437, 447 (1952)).

The plaintiff has the burden of makingpama facieshowing that the court indeed has
personal jurisdiction over a nonresident defendd®évell v. Lidoy317 F.3d at 467, 469 (5th
Cir. 1999). In deciding whether personal jurisiict is present, the Court may consider
“affidavits, interrogatories, depositions, oraltie®ny, or any combination of the recognized
methods of discovery.”ld. (citing Stuart v. Spademarr72 F.2d 1185, 1192 (5th Cir. 1985)).
Additionally, the court “must accept the plaint#f'uncontroverted allegations, and resolve in
[his] favor all conflicts between the facts contdnin the parties’ affidavits and other
documentation.” Id. (citing Alpine View Co. Ltd. v. Atlas Copco ABO5 F.3d 208, 215 (5th
Cir. 2000)).
l1l. Discussion

It is undisputed that neither FHLB nor Spindustigvé business operations, offices,
employees, registered agents for service of protiesases to conduct business, or ownership of

real property in Texas. (Doc. 4, § 19; Doc. 5,.Y] €PC argues the Court has general
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jurisdiction over Spindustry because Spindustrnainetd EPC for a prior unrelated project.
(Doc. 10 at 11.) Spindustry’s single prior agreemeith EPC does not constitute continuous
and systematic contacts with Texablelicopteros 466 U.S. at 414-16see Central Freight
Lines, Inc. v. APA Transport Corp322 F.3d 376, 381 (5th Cir. 2003) (holding that a
nonresident defendant’s contacts with the forumicwimncluded regularly receiving shipments
in Texas and sending sales people to Texas to @e\mrisiness and negotiate contracts, was
“clearly not substantial enough to justify subjagtiit] to suit in the [forum] based on a theory
of general personal jurisdiction.”). EPC therefamannot establish general jurisdiction over
Spindustry.

EPC impliedly concedes that FHLB lacks requisiteimum contacts with Texas, but
argues that specific personal jurisdiction showdirnputed over FHLB. EPC argues that the
Court should find specific jurisdiction over FHLBih Spindustry because Spindustry, acting on
behalf of itself and FHLB, contracted with EPC asmmmunicated with EPC via numerous e-
mails, telephone calls, and virtual conferencefuntherance of that contract. (Doc. 10 at 2.)
These factors, however, are insufficient to essablspecific personal jurisdiction. *“[T]he
existence of a contractual relationship, althoughlevant, does not automatically establish
sufficient minimum contacts.’Dickson Marine, Inc. v. Panalpina, Incd79 F.3d 331, 337 (5th
Cir. 1999) (citingBurger King 471 U.S. at 478). Similarly, communicating wélresident of
the forum state during the course of carrying oabatract does not subject a nonresident to the
jurisdiction of the resident’s statePatterson v. Dietze, Inc764 F.2d 1145, 1146-47 (5th Cir.
1985);Hydrokinetics, Inc. v. Alaska Mechanical, In¢00 F.2d 1026, 1031 (5th Cir. 1983).

EPC citesCentral Freight Linesfor the proposition that its performance under the

contract within the forum state was foreseeablthéoDefendants and should therefore subject
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them to specific personal jurisdiction. 322 F.83883. However, jurisdiction i€@entral Freight
Lineswas also supported by the defendant sending remas/es to Texas, accepting goods
shipped from Texas, and committing intentionalgatirected at a Texas entityd. at 382—83.
Here, however, the Project’'s meetings were heltbwa and all of the Defendants’ activities
took place in lowa, making lowa “clearly the hubtloé parties’ activities.”Patterson 764 F.2d

at 1147 (5th Cir. 1985) (quotingississippi Interstate Exp., Inc. v. Transpo, Jii81 F.2d 1003,
1010 (5th Cir. 1982).Central Freight Liness also distinguishable because in that case, the
plaintiff's location in Texas was strategically awageous to the defendant and was the reason
for the contact. By contrast, EPC’s location ixd®was irrelevant and not advantageous to the
Defendants. Defendants learned about EPC on temet and, aside from the meetings in lowa,
communicated with EPC exclusively via e-mail aridgbone.

The Court finds that exercising personal jurisdictover FHLB and Spindustry would
contravene traditional notions of fair play and sahbtial justice. Defendants did not
purposefully avail themselves of the “benefits @notections” of Texas lawsDalton, 897 F.2d
1361 n.1 (citingHanson v. Denckla357 U.S. 235, 253 (1958)). Plaintiff EPC failsmake a
prima facieshowing that there are, in fact, minimum contdstveen the Defendants and the
State of Texas. As such, it would be impropertlios Court to exercise jurisdiction over FHLB
or Spindustry.

EPC requests permission to conduct limited disgouer determine the Defendants’
contacts within Texas, if the Court finds it lackersonal jurisdiction over the Defendants.
(Doc. 10 at 24.) Additional discovery is not apmiate, however, when EPC fails to make a

prima faciecasesupporting jurisdiction.
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IV. Conclusion

Accordingly, the Court hereby ORDERS that Defenddftderal Home Loan Bank of
Des Moines’ and Spindustry Systems, Inc.’s Motidns Dismiss for Lack of Personal
Jurisdiction (Docs. 4, 5) are GRANTED.

Defendants Federal Home Loan Bank of Des MoinesS&piddustry Systems, Inc. are
DISMISSED without prejudice.

SIGNED at Houston, Texas, this 13th day of Jubi @

-

W-f—/ﬁd.’._a

MELINDA HARMON
UNITED STATES DISTRICT JUDGE
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