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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION

SIMEON DESHON STATEN,

Plaintiff,

VS. CIVIL ACTION NO. 4:09-CV-1838

TED ADAMS, et al,

w W W W W W W W

Defendants.

OPINION ON DISMISSAL

While confined in the Texas Department of Crimidalstice-Correctional Institutions
Division (TDCJ-CID), Plaintiff filed this civil ridpts suit under 42 U.S.C. § 1983, alleging that
City of Houston Police Officers Ted Adams, Anthoklawkins, and Jeffrey Oliver used
excessive force during Plaintiff's arrest, in vioda of the Fourth Amendment. (Docket No. 1.)
After counsel was appointed, Plaintiff filed a RifAmended Complaint seeking relief from
Defendants Adams, Hawkins, and Oliver on a clainexdessive force and from the City of
Houston for sanctioning the use of excessive far@equate training and screening of police
officers and, alternatively, for failing to adoptpalicy prohibiting the use of excessive force.
(Docket No. 73-1 at 3-5). On April 8, 2013, the utogranted summary judgment for
Defendants on all claims except a single claimxaiessive force against Officer Adams which
was retained for further proceedings. (Docket 8i&) The sole remaining claim alleges that
Defendant Adams used excessive force by strikiagnff with a gun during the arrest. Before
the Court is Defendant Adams’s Supplemental MofienSummary Judgment on this claim
(Docket no. 105), to which Plaintiff has filed apense (Docket No. 109).

For the reasons to follow, the Court will grantahas’s motion and dismiss this case in

its entirety.
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|. BACKGROUND

In its previous summary judgment opinion the Ceurnmarized the general facts of this

case as follows:

The undisputed summary judgment record shows @féiter
Adams observed plaintiff, who was driving a Chemypébla, engaging in
what he believed to be a drug transaction in thekipg lot of an
apartment complex. The car was owned by plaistiitifriend, who was
a passenger in the car. Adams alerted officeesnmarked vehicle of the
possible drug transaction and followed the car im ummarked city
vehicle. Adams observed plaintiff make severdfitraviolations. After
plaintiff crossed three lanes of traffic, uniform@lficers Hawkins and
Oliver, who were in a marked police vehicle, irtide a traffic stop by
turning on their lights and siren. Plaintiff, hovee, ran the traffic signal
and refused to stop. During the ensuing chase,offieers observed
purple liquid pouring out of the driver-side windawato the ground and
the side of the vehicle. Plaintiff then stoppeel Wiehicle.

Plaintiff was forcibly removed from the car, takenthe ground,
and handcuffed by the officers. Adams called forambulance and a
supervisor. Shortly thereafter, paramedics arrivieely wiped blood from
plaintiff's lips and eyes where the concrete andksohad cut him.
Plaintiff declined further treatment and transptiota by paramedics to a
local hospital. After medical personnel at the risa€ounty Jail rejected
his admittance because of his injuries, plaintiisatransported by other
police officers to Ben Taub Hospital, where he infed medical
personnel at the hospital that his mouth, jaw, d@bd hurt. Medical
personnel x-rayed or scanned his jaw and gave huprofen for pain.
They did not identify a problem with plaintiff'syabut told him to return
in two weeks or to follow up with a family doctorPlaintiff was then
booked in the Harris County Jail.

Plaintiff entered a negotiated guilty plea to mssson of cocaine
and to tampering/fabricating evidence, namely auelei As part of the
plea bargain, the State dropped charges againdohievading arrest. He
was convicted of the two charges and sentencedrtoucrent sentences of
three years confinement on October 10, 2008. Alffier conviction,
plaintiff remained in the Harris County Jail forfew months, where his
jaw was x-rayed a second time. Medical personhéheHarris County
Jail did not come up with any diagnosis but puinii on a soft tissue
diet for two weeks and administered pain medicatibhereafter, plaintiff
was transferred to a prison unit in Huntsville, vehbe requested medical
treatment for his back, knees, neck, and head,pagdhiatric treatment
for his anger issues. Medical personnel admirest@ain medication but
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did not attempt to identify or treat his medicauss. One doctor told him
that he could have a “post-concussion” on his rgjtieé of his head. Nine
months after the arrest, plaintiff filed a comptawth the City of Houston
Police Department’s Internal Affairs Division. Tlavision investigated
and found insufficient evidence to prove or disgr@laintiff's allegations
against the three officers of excessive force. JOme 11, 2009, plaintiff
filed the pending civil rights suit.
Plaintiff was transferred to a prison unit in Amfarin August

2010, where he was placed on a waiting list toaseerthodontist about
jaw surgery; he was given more x-rays and pain oatidin. NoO one ever
told plaintiff that his jaw was broken but a doctotd him that his jaw
might have been dislocated.

(Docket No. 93 at 2-4 (internal citations omitted).

The Court went on to find that the force used rgfaPlaintiff, with the exception of
Adams’s alleged strike to Plaintiff's face with ang was reasonable in light of Plaintiff's
resistance to being removed from the car and hdfedtu (Id. at 18-19.) Thus, the Court
granted summary judgment on all claims except taencthat Officer Adams allegedly struck
Plaintiff in the face with a pistol through the e@indow while Plaintiff had his hands up. (Id. at
30.) Regarding that claim, the Court found:

were a jury to accept plaintiff's version of thecta that Officer Adams
pistol-whipped plaintiff while plaintiff was sittopin the car with his hands
up, it could conclude that such force was excesana unreasonable to
the need, even if plaintiff had failed to complytivorders to get out of the
car and snatched his hands away as the officensptéd to cuff him.
(Id. at 19.) Based on this finding, the Court iretd this claim for further development of the
record and additional proceedings.
On December 3, 2013, Defendant Adams filed a Supphtal Motion for Summary

judgment on the remaining claim against him. (Backo. 105.) After efforts to reach a
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negotiated settlement of this claim failed, Pldiisticounsel filed a response to Defendant
Adams’s motion on June 5, 2014Docket No. 109.)

II. LEGAL STANDARDS

A. Summary Judgment Standard

To be entitled to summary judgment, the pleadiagd summary judgment evidence
must show that there is no genuine issue as tovatgrial fact and the moving party is entitled
to judgment as a matter of law.ed: R. Civ. P. 56(a). The moving party bears the burden of
initially pointing out to the court the basis ofetimotion and identifying the portions of the
record demonstrating the absence of a genuine fssueal. Duckett v. City of Cedar Park,
Tex., 950 F.2d 272, 276 (5th Cir. 1992). Thereaftdre‘burden shifts to the nonmoving party to
show with ‘significant probative evidence’ that theexists a genuine issue of material fact.”
Hamilton v. Seque Software, Inc., 232 F.3d 473, 477 (5th Cir. 2000) (quoti@gnkling v. Turner,

18 F.3d 1285, 1295 (5th Cir. 1994)). The Court rgegnt summary judgment on any ground
supported by the record, even if the ground israised by the movantJ.S. v. Houston Pipeline

Co., 37 F.3d 224, 227 (5th Cir. 1994).

! On May 7, 2014, Plaintiff filed @ro se motion to dismiss his appointed counsel, citing
dissatisfaction with counsel’s handling of thiseagDocket No. 106.) Plaintiff's counsel filed
an Agreed Response to the motion on May 27, 20ddyidg Plaintiff's allegations and stating a
willingness to continue as Plaintiff's counsel. off&et No. 107.) On June 4, 2014, the Court
entered an Order instructing Plaintiff to notifyet@ourt within fifteen days if he still wished to
dismiss his counsel and procqged se. (Docket No. 108.) Plaintiff was also given atdgional
forty-five days to file goro se response to Adams’s Supplemental Motion to Dismi$d.) To
date, the Court has not received any further respdmom Plaintiff. Thus, the Court concludes
that Plaintiff opted not to dismiss his appointeditsel and is satisfied with the response to the
present motion.
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B. Qualified Immunity

Qualified immunity is “an entitlement not to sthririal or face the other burdens of
litigation.” Saucier v. Katz, 533 U.S. 194, 199-200 (2001) (quotiNttchell v. Forsyth, 472
U.S. 511, 526 (1985)). Qualified immunity “prov&l@ample protection to all but the plainly
incompetent or those who knowingly violate the lawMalley v. Briggs, 475 U.S. 335, 341
(1986).

As a public official, Adams is entitled to quadifi immunity on plaintiff's § 1983
excessive force claim unless plaintiff has “addusefficient evidence to raise a genuine issue of
material fact suggesting [Adams’s] conduct viola@d actual constitutional right,” and the
officer’s “actions were objectively unreasonabldigit of clearly established law at the time of
the conduct in question.Brumfield v. Hollins, 551 F.3d 322, 326 (5th Cir. 2008). “Although
gualified immunity is ‘nominally an affirmative dafise,” the plaintiff bears a heightened burden
“to negate the defense once properly raisedéiwman v Guedry, 703 F.3d 757, 761 (5th Cir.
2012). Even so, on summary judgment, the Court oo& to the evidence before it in the light

most favorable to the plaintiff when conductingualified immunity inquiry. Id. at 763.

C. Fourth Amendment

The right to make an arrest necessarily carrigh withe right to use some degree of
force or threat to affect ft. Graham v. Connor, 490 U.S. 386, 396 (1989). A claim of excessive
force during the course of an arrest is analyzedeurthe Fourth Amendment and its
reasonableness standard, which requires “two qwarlg objective reasonableness inquiries.”

Lytlev. Bexar Cnty., Tex., 560 F.3d 404, 410 (5th Cir. 2009). A constdnodl violation occurs if

2 State law provides the following in pertinent patA peace officer . . . is justified in using
force against another when and to the degree ther aeasonably believes the force is
immediately necessary to make or assist in makm@raest or to prevent escape or assist in
preventing escape after arrest.EXTPEN. CODEANN. §9.51(a) (Vernon 2011).
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the plaintiff demonstrates (1) an injury, (2) whithsulted directly and only from a use of force
that was clearly excessive to the need,” and (8)ftlnce used was objectively unreasonable.
Floresv. City of Palacios, 381 F.3d 391, 396 (5th Cir. 2004). To state stitutional violation,

a plaintiff must first show that he suffered anuiyj which resulted directly and only from the
use of force that was excessive to the ndddres, 381 F.3d at 396. A showing of a significant
injury is no longer required in the context of arcessive force claim but a plaintiff asserting
such a claim must have suffered more thde minimis injury. Glenn v. City of Tyler, 242 F.3d
307, 314 (5th Cir. 2001). Whether an injurydesminimis must be determined in the context in
which the force was deployedld. Therefore, what constitutes a cognizable injuryan
excessive force claim is subjective, “it is definetirely by the context in which the injury
arises.” Williams v. Bramer, 180 F.3d 699, 704 (5th Cir. 1999.)

Under the aforementioned qualified immunity anayshe Court asks whether the law
lacked such clarity that it would be reasonable darofficer to erroneously believe that his
conduct was reasonableytle, 560 F.3d at 410. “The defendant’s acts are teelsk objectively
reasonable unless all reasonable officers in tifendant’s circumstances would have then
known that the defendant’s conduct violated thetéthStates Constitution or the federal statute
as alleged by the plaintiff.”Thompson v. Upshur County, Tex., 245 F.3d 447, 457 (5th Cir.
2001).

[ll. ANALYSIS

In its previous summary judgment opinion, the Camancluded that Defendant Adams
“did not violate plaintiffs Fourth Amendment rightith respect to his conduct in attempting to
force plaintiff to submit to handcuffs” and, theve$, Adams was entitled to qualified immunity

on any such claims. (Docket No. 93 at 19.) Howgetree Court further concluded that “were a
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jury to accept plaintiff's version of the facts thafficer Adams pistol-whipped plaintiff while
plaintiff was sitting in the car with his hands uip¢ould conclude that such force was excessive
and unreasonable . . . .” (ld.) Thus, the threklgoestion presented here is whether Plaintiff
has presented sufficient evidence to support arfgnthat he suffered a nafe minimis injury
which resulted directly and only from being strueith a gun by Defendant AdamsSee
Williams, 180 F.3d at 703. In his Supplemental Motion &ymmary Judgment, Defendant
Adams asserts that the record does not supportastioding. (Docket No. 105 at 4-6.) Adams
further asserts that the record shows Plaintiffleged facial injuries are not consistent with
being pistol-whipped and ade minimis given the context in which force was deployed.ugh
Adams asserts that he is entitled to qualified imityuon this claim.

A. Evidence of Pistol-Whipping Injury

Although not specifically alleged in his Fifth Am#ed Complaint, Plaintiff stated in his
deposition that during his arrest Officer Adamshim in the face with a gun through the open
window of the car Plaintiff was driving.Specifically, Plaintiff attested that after hepged the
vehicle and put his hands up, all three officenedo the driver's side window, which was
rolled down. Officers Adams and Oliver immediatelme to the window of the car; Officer
Hawkins was behind them; Oliver punched Plaintifl@ddams hit Plaintiff with Adams’ gun
through the open window of the car. (Docket No-38&t 7, 16.) Although Plaintiff had his
hands up, the officers screamed, “Put your hands (@ig.) Plaintiff told Officer Hawkins to
make Oliver and Adams stop hitting him and “Offié¢¢awkins told them to stop or something”

or hit them “and they stopped.” (ld. at 7, 12 lgpiRtiff then blacked out and when he awoke, he

® In his original Complaint Plaintiff alleged thabth Officer Adams and Officer Oliver
(identified as John Doe #1) repeatedly punched ininthe mouth with their fists and guns.
(Docket No. 1.)

7/13



was lying with his nose to the ground with Offidetams standing on his head with one foot and
kicking his arms out and kicking his ribs with thimer foot. (Id. at 7-8, 10.)

Plaintiff's amended complaint alleges that he gseffe*severe bodily injuries” but does
not specifically identify any injury caused by Adsustriking him with a gun. (Docket No.73-1
at 3.) In his response to Defendants’ prior mofmnsummary judgment, Plaintiff stated that he
momentarily lost consciousness from being struckhm face (although by whom or what he
does not say) and when he regained consciousnegashen the ground outside the car, his head
and mouth were bleeding, and his ribs hurt. (Dotk® 88 at 4.) In his deposition, Plaintiff
summarized the physical injuries sustained in icedent as follows:

My jaw, my head, the headaches | have, my backnaek, my knees, the
numbness in my hands and my — the pain in my hamdsmy — the
numbness in my feet. Like sometime | have like wainlmg, tearing
sensation in my back or something. My legs sonmedimget numb, and
when they come back, it's like a burning.
(Docket No. 85-3 at 17.) During his depositioniii#f did not specifically identify an injury
from being struck with a gun. However, Plaintiftlstate that his eyes and lips were bloody
from cuts sustained from the concrete and rockacKet No. 85-3 at 8.)

The parties agree that following Plaintiff's atrbe had some blood on his face. (Docket
Nos. 85-2 at 13; 85-3 at 8; 85-9 at 15; 85-10 al4B8 However, Officer Adams attests that
Plaintiff injured himself when he hit his head dnirc on the pavement more than once, which
was hard enough to make him bleed. (Docket No1@%t 13.) Adams further attests that
Plaintiff might have hit hard enough to cause ipjtor his jaw by resisting the officers’ attempts
to handcuff him after he was taken to the groufid. at 14.) Adams denies that he or any other

officer ever struck Plaintiff with a gun. (ld. &46.) Plaintiff attests that he can’t remember

where the cuts to his mouth were; he just rememttexswhen he awoke on the ground his
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mouth was sore and he couldn’t talk. “It was mgtibloody, super busted, swol [sic], so it hurt.
Like my teeth had went [sic] through my lip, savias -- it hurt to talk.” (Docket No. 85-3 at 8.)
Adams called for an ambulance and a supervisorusecRlaintiff had been injured during the
arrest. (Docket No. 85-10 at 14.) Paramedics aviieod from Plaintiff’s lips and eyes where
the concrete and rocks had cut him. (Docket Ne3 &5 8.) Plaintiff declined further treatment
or transportation by paramedics to a local hospittal.)

After personnel at the Harris County Jail declinecadmit Plaintiff without a medical
clearance, Plaintiff was transported by other molidficers to Ben Taub Hospital, where he
complained that his mouth, jaw, and ribs hurt.. é8d9.) Hospital personnel took x-rays but did
not identify a problem with Plaintiff's jaw. (Id.A second x-ray of Plaintiff's jaw at the Harris
County Jail also revealed no jaw injury. (ld. &)1 Plaintiff states that in response to his
ongoing requests for pain medication an unidemtiflector at the prison unit in Huntsville stated
that Plaintiff might have a “post-concussion” ore thght side of his head, but no additional
treatment or follow-up care was prescribett. @t 14.) After being transferred to a prison unit
in Amarillo, Plaintiff again complained of pain ms hips, hands, back and jaw and underwent
additional x-rays which were inconclusive. (IdP)aintiff states that in Amarillo an unidentified
dentist speculated that Plaintiff's jaw could hdeen “knocked . . . out of the rotator cuff or
something” during the incident but said that Piffintould have to see an orthodontist for
further evaluation. (Id. at 16.)

Plaintiff has not submitted copies of his medicatards from any of the medical
facilities where he sought treatment. However, tvom-medical experts, who have viewed
Plaintiff's medical records, attest that Plainsfiffered no discernible injuries from the use of

force besides minor injuries to his face. (Dockiets. 85-4 at 5; 85-6 at 5-6; 88-5 at 5-6).
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Plaintiff attests that he was also examined by o®dpersonnel shortly before giving his
deposition. (Docket No. 85-3 at 17.) Although tesults of the examination are included in
Plaintiff's designation of expert testimony, Plaihdid not include the Final Report in his
summary judgment response. (Docket Nos. 81-1,)108oreover, the Final Report does not
offer any explanation as to the possible causdan#ff's injuries.*

B. Sufficiency of Evidence

In its previous summary judgment opinion, the Gaancluded that “Plaintiff's injuries
to his face, i.e. the bloody face and lip, were sistent with the reasonable use of force.”
(Docket No. 93 at 18.) Specifically, the Court iduthat these injuries were consistent either
with a reasonable fist-strike to Plaintiff's facg Bfficer Oliver while Plaintiff was resisting
being removed from the car (id.), or by Plaintifface accidently striking the pavement as he
was brought to the ground and handcuffed. (ldl%a) Despite numerous examinations by
multiple independent medical facilities and persan®laintiff has not presented any medical
evidence to support a finding that his variousmokd injuries to his jaw, head, back, neck,
knees, hands or feet (Docket No. 85-3 at 17) caditeetly linked to being struck in the face
with a gun as opposed to some other cause.

Regarding the type and severity of injuries susi@iby Plaintiff, Defendants’ expert,

Assistant Chief George T. Buenik, attests that:

* Plaintiff attached a copy of a medical report &by Dr. Clark McKeever to his designation
of expert withesses, but not to his response tatiggnal or supplemental motions for summary
judgment. Dr. McKeever, who is a board certifiethopedic surgeon, indicates in the Final
Report that plaintiff's chief complaints are “[migle injuries with ongoing pain involving his
jaw, neck, lower back, right hip, both knees, amthbhands.” (Docket No. 81-1 at 2.) Dr.
McKeever reports the findings from his examinatiom tests but does not attest to the origin or
cause of Plaintiff's condition or the findings okrical experts who previously treated Plaintiff,
even though he reports that he has Plaintiff's cadiecords from the prison units where
Plaintiff was incarcerated. (Id.)
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The various medical records from three differenstitntions each

concluded that Mr. Staten suffered no discernibjery. Furthermore, the

inmate photo that was taken of Mr. Staten on Oct@)e2008, at 0000

hours at the Central Jail, does not depict anybhMsinjuries to Mr.

Staten’s person. Therefore, based on the prowedetbnce, the amount of

force that Mr. Staten alleges that he received iByalresting officers is

not supported by the provided medical records andilophotos.
(Docket No. 85-4 at 5.) Another expert, Seniori€aff Terry Bratton, attests that based on jalil
records, he found no evidence to support Plaistiffaim that he was hit in the face with a
firearm. (Docket No. 85-5 at 5.)

Plaintiff's legal expert, Keith A. Howse, notesatlf{{m]inor injuries to a suspect can and
do occur when a police officer uses force, evesarable force, on a suspect who is resisting.”
(Docket Nos. 85-6 at 5; 88-5 at 5.) Howse, who f@asewed Plaintiffs medical records,
indicates that the injuries to Plaintiff's mouthréacertainly consistent with the kind of incidental
injury that can occur when a suspect is forcibketadown to the ground during apprehension.”
(Id.) Although Howse also opines that the injurd@s equally consistent with a situation where
an officer could have used excessive force, foramse, by striking Plaintiff with “an object of
some sort, including a handgun” (id.), he conclutted Plaintiff's injuries “are as consistent
with those associated with reasonable force as Hreywith those that can be caused by
excessive force.” (Docket Nos. 85-6 at 11; 88-51a)

Despite conducting independent MRI and CT scaranfff’'s own medical expert, Dr.
Clarke McKeever, did not find that Plaintiff suféer any injury that could be attributed only to a
strike with a gun. (Docket No. 81-1.) Instead, MicKeever concluded that Plaintiff's left jaw

appeared normal and that the right jaw showed arityitic changes. (Id. at 4.) Dr. McKeever

found no sign of a jaw fracture. (1d.)

11/13



Based on this evidence the Court concludes thakettwd does not support a finding that
Plaintiff sustained any injury during his arresattican reasonably be attributed directly and only
to being struck in the face with a firearm. AltlghuPlaintiff indisputably sustained cuts and
bruises to his face, the record clearly establishasthose injuries could have resulted from the
reasonable use of force necessary to effectuatstiffia arrest. Similarly, although the record
provides scant support for Plaintiff's claim tha¢ buffered some sort of jaw or neck injury
during his arrest, even assuming such an injurymwed, it too would be consistent with the
reasonable use of force under the circumstancescalBe the record shows that Plaintiff's
injuries, taken separately or as a whole, are @gteconsistent with a reasonable use of force, a
jury could not rationally conclude that any of Rl#f’s injuries resulted directly andnly from
being struck with a gun by Officer AdamsSee Batiste v. Theriot, 458 Fed. Appx. 351, 355 (5th
Cir. 2012) (expert testimony did not show that iiga were direct result of tasingntiverso v.
City of Rosenberg, Tex., 564 F.3d 379, 383 (5th Cir. 2009) (noting “at gfwenmary judgment
stage, we require evidence — not absolute prodfnbtimere allegations either"Jphnson v.
Missouri City, Civil Action No.H-07-1739, 2009 WL 6767109 *6 [&.Tex. Mar. 9, 2009) (no
probative evidence that force caused injuries).codingly, Defendant Adams is entitled to

summary judgment on this claim and Plaintiff's lantsnust be dismissed in its entirety.

®> Because the Court finds that the record doesuppart Plaintiff's causation argument, it need
not address whether Plaintiff's injuries wekeminimis.
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[ll. CONCLUSION

Based on the foregoing, it is ORDERED that:

1. Defendant Adams’s Supplemental Motion for Summandginent
(Docket No. 105) is GRANTED.

2. All other pending motions, if any, are DENIED.

3. This case is CLOSED.

The Clerk shall provide a copy of this Order to plagties.

SIGNED at Houston, Texas, this 6th day of AuguBt,£

-

Mt Haw

MELINDA HARMON
UNITED STATES DISTRICT JUDGE
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