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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION

SIMEON DESHON STATEN, 8

Plaintiff, g

V. 8 CIVIL ACTION H-09-1838
S

OFFICER ADAMS, et al, 8

Defendants. 8

OPINION ON PARTIAL DISMISSAL

While confined in the Texas Department of Crinhirkustice-Correctional
Institutions Division, plaintiff filed the pendingivil rights suit pursuant to 42 U.S.C. § 1983,
alleging that defendants City of Houston Policeicaifs Ted Adams, Anthony Hawkins, and
Jeffrey Oliver violated the Fourth Amendment byngsexcessive force to arrest him. (Docket
Entry No.1). After counsel was appointed, plafrfiled his Fifth Amended Complaint, seeking
relief from defendants Adams, Hawkins, and Oliveraoclaim of excessive force and from the
City of Houston for sanctioning the use of excesdvce, inadequate training and screening of
police officers, and alternatively for failing tal@pt a policy precluding the use of excessive
force. (Docket Entry No.73-1, pages 3-5). Deferntslahave filed a motion for summary
judgment (Docket Entry No.85), to which plaintifi:filed a response. (Docket Entry N0.88).

For the reasons to follow, the Court will gram, part, and deny, in part,
defendants’ motion for summary judgment.

|. BACKGROUND

Plaintiff alleges that the following events gaveerto the pending complaint:

On or about October 8, 2008, Plaintiff was pullacgeroin his vehicle
during a traffic stop by Officers Hawkins, Adamsnda Oliver

(collectively, the “Officers”). The Officers appaohed Plaintiff while
Plaintiff was still in his vehicle, and without wang, began striking the

Dockets.Justia.com


http://dockets.justia.com/docket/texas/txsdce/4:2009cv01838/674870/
http://docs.justia.com/cases/federal/district-courts/texas/txsdce/4:2009cv01838/674870/93/
http://dockets.justia.com/

Plaintiff about the face as Plaintiff held his hand plain view. Plaintiff

pleaded with the Officers to stop striking him, tewer, the Officers did

not respond and continued to repeatedly striken®fai Plaintiff was

knocked unconscious by the blows from the OfficeM/hen Plaintiff

regained consciousness, he found himself on thengraext to his vehicle

being repeatedly kicked and stomped by the Officefd no time, did

Plaintiff fail to comply with any commands given liye Officers, resist

the Officers, strike or attempt to strike the Cdfis.

(Docket Entry No.73-1, pages 2-3).

The undisputed summary judgment record shows Gtitter Adams observed
plaintiff, who was driving a Chevy Impala, engagingvhat he believed to be a drug transaction
in the parking lot of an apartment complex. (Dddkatries No.85-10, page 8; No0.86, Exhibit
N). The car was owned by plaintiff's girlfriendhe was a passenger in the car. (Docket Entry
No0.85-3, page 6). Adams alerted officers in a radrikehicle of the possible drug transaction
and followed the car in an unmarked city vehici@®ocket Entries N0.85-10, page 9; No0.86,
Exhibit N). Adams observed plaintiff make severalffic violations. After plaintiff crossed
three lanes of traffic, uniformed Officers Hawkiaad Oliver, who were in a marked police
vehicle, initiated a traffic stop by turning on th&ghts and siren. (Docket Entries N0.85-2,
page 9; No0.85-9, page 7). Plaintiff, however, ttaa traffic signal and refused to stop. (Docket
Entries N0.85-2, pages 9-10). During the ensuingse, the officers observed purple liquid
pouring out of the driver-side window onto the grduand the side of the vehicle. (Docket
Entries N0.85-2, pages 9-10; No0.85-3, page 13; B{a@ pages 10-11). Plaintiff then stopped
the vehicle. (Docket Entries N0.85-2, pages 10MNd.85-9, pages 7-9; N0.85-10).

Plaintiff was forcibly removed from the car, tak the ground, and handcuffed
by the officers. (Docket Entries N0.85-2, page 883, pages 7-8; 85-9, page 14; 85-10, page
12). Adams called for an ambulance and a supetrvigPocket Entry No.85-10, page 14).

Shortly thereafter, paramedics arrived; they wipkxbd from plaintiff's lips and eyes where the



concrete and rocks had cut him. (Docket Entry B&8page 8). Plaintiff declined further
treatment and transportation by paramedics to @ loaspital. Id.). After medical personnel at
the Harris County Jail rejected his admittance bseaf his injuries, plaintiff was transported by
other police officers to Ben Taub Hospital, wheeeitiformed medical personnel at the hospital
that his mouth, jaw, and ribs hurtld( page 9). Medical personnel x-rayed or scannggalv
and gave him Ibuprofen for pain.ld(, pages 11-12.). They did not identify a problemhw
plaintiff's jaw but told him to return in two weeks to follow up with a family doctor. Id.,
page 16). Plaintiff was then booked in the Ha@wainty Jail.

Plaintiff entered a negotiated guilty plea to session of cocaine and to
tampering/fabricating evidence, namely codeineocf{at Entry No0.85-1). As part of the plea
bargain, the State dropped charges against hireviading arrest. (Docket Entry No.85-3, page
17). He was convicted of the two charges and seateto concurrent sentences of three years
confinement on October 10, 2008. (Docket Entry8Sel). After his conviction, plaintiff
remained in the Harris County Jail for a few monthkere his jaw was x-rayed a second time.
(Docket Entry N0.85-3, page 16). Medical persoratghe Harris County Jail did not come up
with any diagnosis but put plaintiff on a soft tissdiet for two weeks and administered pain
medication. Id., pages 11, 16). Thereafter, plaintiff was trangfd to a prison unit in
Huntsville, where he requested medical treatmenthie back, knees, neck, and head, and
psychiatric treatment for his anger issuekl., (pages 13-14). Medical personnel administered
pain medication but did not attempt to identifytgat his medical issuesld(, page 14). One
doctor told him that he could have a “post-conausson his right side of his headld(). Nine
months after the arrest, plaintiff filed a comptawith the City of Houston Police Department’s

Internal Affairs Division. (Docket Entry No.85-page 5). The Division investigated and found



insufficient evidence to prove or disprove plaifgifallegations against the three officers of
excessive force. Id.). On June 11, 2009, plaintiff filed the pendingilcrights suit. (Docket
Entry No.1).

Plaintiff was transferred to a prison unit in Amia in August 2010, where he
was placed on a waiting list to see an orthodoatistut jaw surgery; he was given more x-rays
and pain medication. (Docket Entry N0.85-3, paty¢d5). No one ever told plaintiff that his
jaw was broken but a doctor told him that his jaigimhhave been dislocatedd( page 16).

Plaintiff seeks compensatory and punitive damagéSocket Entry No.73-1,
pages 5-6).

Defendants move for summary judgment on the Wohg grounds:

1. The individual police officers are entitled to gfiad immunity

because there is no evidence that the force usaddst plaintiff
was unreasonable and no evidence that plaintifbssttutional
rights were violated; and,

2. The City of Houston is not liable for plaintiff sijuries because
there is no evidence of a constitutional violation,evidence that
the arresting officers were inadequately trained] ao evidence
that any municipal custom, policy, or practice whs moving
force behind any constitutional injury allegedlyffeted by
plaintiff.

(Docket Entry No.85).

[I. DISCUSSION

To be entitled to summary judgment, the pleadiagg summary judgment
evidence must show that there is no genuine isstie any material fact and the moving party is
entitled to judgment as a matter of lawebFR. Civ. P. 56(a). The moving party bears the
burden of initially pointing out to the court thadis of the motion and identifying the portions of

the record demonstrating the absence of a genssoe ifor trial. Duckett v. City of Cedar Park,



Tex, 950 F.2d 272, 276 (5th Cir. 1992). Thereaftdre‘burden shifts to the nonmoving party to
show with ‘significant probative evidence’ that theexists a genuine issue of material fact.”
Hamilton v. Seque Software, In232 F.3d 473, 477 (5th Cir. 2000) (quoti@gnkling v. Turner

18 F.3d 1285, 1295 (5th Cir. 1994)). The Court rgegnt summary judgment on any ground
supported by the record, even if the ground israised by the movantJ.S. v. Houston Pipeline
Co, 37 F.3d 224, 227 (5th Cir. 1994).

A. Police Officers

Qualified immunity is “an entitlement not to sthtrial or face the other burdens
of litigation.” Saucier v. Katz533 U.S. 194, 199-200 (2001) (quotiktitchell v. Forsyth 472
U.S. 511, 526 (1985)). Qualified immunity “prov&dl@ample protection to all but the plainly
incompetent or those who knowingly violate the lawMalley v. Briggs 475 U.S. 335, 341
(1986).

As public officials, Adams, Hawkins, and Olivereaentitled to qualified
immunity on plaintiff's 8 1983 excessive force ol unless plaintiff has “adduced sufficient
evidence to raise a genuine issue of material daggesting [their] conduct violated an actual
constitutional right,” and the officers’ “actionseve objectively unreasonable in light of clearly
established law at the time of the conduct in qaest Brumfield v. Holling 551 F.3d 322, 326
(5th Cir. 2008). *“Although qualified immunity isnominally an affirmative defense,” the
plaintiff bears a heightened burden “to negate dbfense once properly raisedNewman v
Guedry 703 F.3d 757, 761 (5th Cir. 2012). Even so,unmary judgment, the Court must look

to the evidence before it in the light most favdeatio the plaintiff when conducting a qualified

immunity inquiry. Id. at 763.



The right to make an arrest necessarily carriéis itvthe right to use some degree
of force or threat to affect ft. Graham v. Conngr490 U.S. 386, 396 (1989). A claim of
excessive force during the course of an arreshatyaed under the Fourth Amendment and its
reasonableness standard, which requires “two quarlg objective reasonableness inquiries.”
Lytle v. Bexar Cnty., Tex560 F.3d 404, 410 (5th Cir. 2009). A constdnél violation occurs if
the plaintiff demonstrates (1) an injury, (2) whithsulted directly and only from a use of force
that was clearly excessive to the need,” and (8)ftlnce used was objectively unreasonable.
Flores v. City of Palacigs381 F.3d 391, 396 (5th Cir. 2004). Under theraftentioned
gualified immunity analysis, the Court asks whetther law lacked such clarity that it would be
reasonable for an officer to erroneously beliea ths conduct was reasonableytle, 560 F.3d
at 410. “The defendant’s acts are held to be ¢ibglg reasonable unless all reasonable officers
in the defendant’s circumstances would have thewknthat the defendant’s conduct violated
the United States Constitution or the federal stats alleged by the plaintiff.’ Thompson v.
Upshur County, Tex245 F.3d 447, 457 (5th Cir. 2001).

To the extent possible, the Court evaluates edfiber's actions separately.
Poole v. City of Shrevepoi®91 F.3d 624, 628 (5th Cir. 2012).

1. Claims against Oliver and Adams

Plaintiffs amended complaint, filed by appointeaunsel, alleges that all of the
officers struck plaintiff without warning about tli@ace as he held his hands in plain view and
they continued to strike him even though he pleaalighl them to stop. (Docket Entry No.73-1,

pages 2-3). It also alleges that plaintiff was ¢&eml unconscious by the blows and when he

! State law provides the following in pertinent patA peace officer . . . is justified in using f against another
when and to the degree the actor reasonably bslieeforce is immediately necessary to make astassmaking
an arrest or to prevent escape or assist in prexgascape after arrest.” eX. PEN. CODE ANN. §9.51(a) (Vernon
2011).



regained consciousness, he was on the ground keikgd and stomped by the officersld.(
page 3). It further alleges that at no time digingiff fail to comply with any commands given
by officers, resist officers, or strike or attenpistrike the officers. 1d.).

In his deposition, however, plaintiff atteststhe following: After he stopped the
vehicle, all three officers came to the driver’deswindow, which was rolled down. Officers
Adams and Oliver immediately came to the windowtha# car; Officer Hawkins was behind
them; Oliver punched plaintiff and Adams hit plaintwith Adams’ gun through the open
window of the car. (Docket Entry No0.85-3, paged6). Although plaintiff had his hands up,
the officers screamed, “Put your hands udd.)( Plaintiff told Officer Hawkins to make Oliver
and Adams stop hitting him and “Officer Hawkinsddhem to stop or something” or hit them
“and they stopped.” 14., pages 7, 12). Plaintiff then blacked out and mwhe awoke, he was
lying with his nose to the ground with Officer Adaratanding on his head with one foot and
kicking his arms out and kicking his ribs with tb#her foot. [d., pages 7-8, 10). At that time,
plaintiff saw his girlfriend sitting on the gradse did not know how she got out of the car and
onto the pavement.d,, page 8).

Contrary to his complaint, plaintiff attests ti@#ficer Hawkins did not use any
excessive force against him but allowed it to happ@., page 12).

a. Injuries Directly and Only from Use of Force

To state a constitutional violation, plaintiff stufirst show that he suffered an
injury, which resulted directly and only from theeuof force that was excessive to the need.
Flores, 381 F.3d at 396. A showing of a significant iyjis no longer required in the context of

an excessive force claim but a plaintiff assersngh a claim must have suffered more thae a



minimisinjury, which the Court evaluates in the contexwihich the force was deployelenn
v. City of Tyler 242 F.3d 307, 314 (5th Cir. 2001).

Plaintiffs amended complaint alleges that hdesed “severe bodily injuries” but
does not clearly identify the injuries that plaihtallegedly suffered from Oliver punching
plaintiff or from Adams striking plaintiff with higun, standing on plaintiff's head, and kicking
plaintiff in the ribs. (Docket Entry No.73-1, pa8¢ In response to the motion for summary
judgment, plaintiff only alleges that when he regal consciousness, his head and mouth were
bleeding and his ribs hurt. (Docket Entry No.8&g@ 4).

However, in his deposition, plaintiff attests tthee has suffered the following
physical injuries attributable to the use of fortehis case:

My jaw, my head, the headaches | have, my backnaek, my knees, the

numbness in my hands and my — the pain in my hamdsmy — the

numbness in my feet. Like sometime | have like wainimg, tearing
sensation in my back or something. My legs sonmedimget numb, and

when they come back, it's like a burning.

(Docket Entry No0.85-3, page 17). Plaintiff doed atlege in his pleadings or deposition that
after the incident, he suffered broken, crackedyrarsed ribs or bruises, cuts, scrapes, marks or
injuries to his neck, back, shoulders, arms, hatetys, or feet or that he was treated for the
same. Instead, plaintiff attests that immediasdtgr the incident his eyes and lips were bloody
from the cuts he incurred from the concrete andksoc (Docket Entry No0.85-3, page 8).
Although he complained that his mouth, jaw, and riturt, medical personnel at Ben Taub
Hospital x-rayed only his jaw but did not identdyproblem with the jaw. Iq., page 9). A
second x-ray of the jaw at the Harris County Jaihstime later did not result in a diagnosis.

(Id., page 16). Medical personnel at the prison uniduntsville did not attempt to identify or

treat his medical issues, although one doctorhotdthat he might have a “post-concussion” on



the right side of his head.ld(, page 14). While incarcerated at a prison umiAmarillo,
plaintiff's hips, hands, back and jaw were x-raydltl.). He was placed on a waiting list to see
an orthodontist about jaw surgery because a deckdrhim that because “by me being hit with
the gun, that it knocked my jaw out of the rotatoff or something, the cup that my jaw fits in.”
(Id., page 16).

Plaintiff has not attached copies of his medreabrds from any of the medical
facilities where he sought treatment. Two non-mo@&dexperts, who have viewed plaintiff's
medical records, attest that plaintiff suffereddiscernible injuries from the use of force other
than a minor injury to his face. (Docket Entries.85-4, page 5; N0.85-6, pages 5-6; N0.88-5,
pages 5-6).

Plaintiff attests that he was examined by medaegisonnel shortly before giving
his deposition. (Docket Entry No.85-3ocket Entrg.8b-3, page 17). Although the results of
the examination are included in plaintiff's desigoa of expert testimony, plaintiff did not
attach the Final Report to his response to the sanmjundgment motion. (Docket Entry No.81-
1). Moreover, the Final Report does not indicai plaintiff's injuries and medical conditions
resulted directly and only from the alleged uséooée by Adams and Olivér.

The parties, however, agree that plaintiff hachedlood on his face following
the use of force. (Docket Entries N0.85-2, pageN®85-3, page 8; N0.85-9, page 15; No0.85-
10, pages 13-14). Officer Adams attests that pfainjured himself when he hit his head or

chin on the payment more than once, which was éaotigh to make him bleed. (Docket Entry

2 Plaintiff attached a copy of a medical report issbg Dr. Clark McKeever to his designation of expeitnesses,
but not to his response to the motion for summadgiment. Dr. McKeever, who is a board certifiethopedic
surgeon, indicates in the Final Report that pl#iatichief complaints are “[m]ultiple injuries witlongoing pain
involving his jaw, neck, lower back, right hip, bdtnees, and both hands.” (Docket Entry No.81aljep2). Dr.
McKeever reports the findings from his examinatéond tests but does not attest to the origin orecafiplaintiff's

condition or the findings of medical experts whe@\pously treated plaintiff, even though he repdhat he has
plaintiff's medical records from the prison unitheve plaintiff was incarceratedld().



No0.85-10, page 13). He attests that plaintiff milgave hit hard enough to cause injury to his
jaw by resisting the officers’ attempt to cuff hwhile on the ground but denies the officers
applied any force to the back of plaintiff's headneck. (d., page 14). Adams called for an
ambulance and a supervisor because plaintiff had bgured. Id., page 14). Plaintiff attests
that he can’t remember where the cuts to his maette; he just remembers that when he awoke
on the ground his mouth was sore, he couldn’t tdlkwas hurting, bloody, super busted, swol
[sic], so it hurt. Like my teeth had went [siclrdigh my lip, so it was -- it hurt to talk.”
(Docket Entry No.85-3, page 8). Paramedics wipedd from plaintiff's lips and eyes where
the concrete and rocks had cut hird.)(

Viewing the record in plaintiff's favor, a reasie jury could find that plaintiff
suffered an injury to his mouth and possibly hi jmom the alleged use of force. Plaintiff,
however, provides no probative summary judgmentlence that his other extensive injuries
resulted directly and only from the strikes to Fase by Oliver's fist and Adams’s gun or
Adams’s kick to his ribsSee Batiste v. Theriod58 Fed. Appx. 351, 355 (5th Cir. 2012) (expert
testimony did not show that injuries were direcule of tasing)Ontiverso v. City of Rosenberg,
Tex, 564 F.3d 379, 383 (5th Cir. 2009) (noting “at gwenmary judgment stage, we require
evidence — not absolute proof, but not mere allegateither”);Johnson v. Missouri CipyCivil
Action No.H-07-1739, 2009 WL 6767109 *6 (S.D. Téwar. 9, 2009) (no probative evidence
that force caused injuries).

b. Excessive to the Need and Objectively Unreadenab

A claim of excessive force is fact-intensive; Wiex the force used was “clearly

excessive” and “ unreasonable” depends on thes'faatl circumstances of each particular case.

Graham 490 U.S. at 396. Some relevant consideratiookidie “the severity of the crime at

10



issue, whether the suspect pose[d] an immediagattho the safety of the officers or others, and
whether he [was] actively resisting arrest or afieng to evade arrest by flight.fd. As to the
reasonableness inquiry, the question is whetheoftieers’ actions are ‘objectively reasonable’
in light of the facts and circumstances confrontimgm, without regard to their underlying intent
or motivation.” Id. at 397. An officer's use of force is evaluatdtbin the perspective of a
reasonable officer on the scene, rather than Wwal20/20 vision of hindsight.Td. at 396;Hill v.
Carroll Cnty, 587 F.3d 230, 234 (5th Cir. 2009) (noting tha}h# court must measure the force
used under the facts as a reasonable officer wpaideive them, not necessarily against the
historical facts”). In applying this standard, dguare also directed to consider “the fact that
police officers are often forced to make split setpudgments—in circumstances that are tense,
uncertain, and rapidly evolving—about the amountfayte that is necessary in a particular
situation.” Id. at 396-97.

In gauging the objective reasonableness of theefased by a law enforcement
officer, the Court must balance the amount of farsed against the need for that fordleerd v.
Blair, 101 F.3d 430, 434 (5th Cir. 1996). “[T]he need force determines how much force is
constitutionally permissible.’Bush v. Strain513 F.3d 492, 501 (5th Cir. 2008). The Court may
consider “the seriousness of injury to determinestiver the use of force could plausibly have
been thought necessareville v. Marcangl567 F.3d 156 168 (5th Cir. 2009).

Whether Oliver's alleged fist punches and Adamtskes with his gun to
plaintiff's face through the window of plaintiff'gehicle were excessive to the need and clearly
unreasonable, the record viewed in plaintiff's figuaut from the officers’ perspective shows the
following: The officers had probable cause to feartheir safety at the time of the initial stop

and after they approached the vehicle. (Docketi€&niNo.85-6, page 4; N0.88-5, page 4). The

11



officers had given chase to an unknown person, whwy suspected had engaged in a drug
transaction and was possibly disposing of the drtlgsy feared that he might be armed and
dangerous. (Docket Entries No.85-2, page 10; N0.85-9, pa@jeNb.85-10, pages 10-11).

Plaintiff did not comply with orders to get outtbe car. The officers attest that
before approaching the car, one officer issued canu® over the patrol car's PA system for
plaintiff to put his hands on the steering wheelevehthey could be seen. (Docket Entries
No.85-2, page 11, No0.85-10, page 11). Officerv®liand Hawkins, however, could still see
movement in the car. (Docket Entries N0.85-2, gije The officers then commanded plaintiff
to show his hands and to get out of the car. (BbEktries N0.85-2, page 11; No.85-3, page 7;
85-9, page 14). Plaintiff attests that he raisexdHands inside the carbut contrary to his
complaint, plaintiff does not attest that he waspbant with other commands or that he offered
no resistance.

Officer Oliver attests that he could see inside tar to chest level as he and
Hawkins walked along side on the driver’'s side.o¢ket Entry No.85-9, page 10). They were
giving plaintiff commands to show his handdd.,(page 11). Although Officers Hawkins and
Oliver disagree about the location of plaintiffartis when they approached the vehic, of
the officers agree that plaintiff did not complytkvbrders to get out of the car. (Docket Entries

No0.85-2, page 11; No0.85-3, page 7; 85-9, page 14jewise, plaintiff did not put his hands

% Hawkins viewed plaintiff as a threat because o&wthanspired during the pursuit and because [ffaitit not get
out of the vehicle as commanded. (Docket Entry8He2, pages 11-12). Oliver attests that “wheraetlse
narcotics, there’s guns.” (Docket Entry No.85-g@4.0).

* Plaintiff attests that he put his hands up whenstupped and that Officers Adams and Oliver imntetiia
approached the car, starting hitting him, and soeshfor him to put his hands up. (Docket Entry88s3, page 7).

® Hawkins attests that he could not recall wherénpiféis hands were when they approached the carthey were
“probably on the steering wheel or on his lap” dtitht's probably the reason why we did get him ofitthe
vehicle.” (Docket Entry N0.85-2, page 12). Oliwtests that plaintiff was “digging under the seafDocket
Entry No.85-9, page 13).

12



outside the car. (Docket Entry No.85-2, page 1®pintiff proffers nothing to refute testimony
that the officers ordered him to get out of theigkehor testimony that he did not comply with
the order to exit the car.

The officers approached the car with their gurasvih. (Docket Entries No.85-2,
page 12; No.85-9, page 10; No0.85-10, page 11). pHmBes, however, dispute which officers
initially approached plaintiff. Plaintiff attestthat Officers Oliver and Adams immediately
approached the driver’'s side with Hawkins behinehthand starting hitting him as they ordered
him to hold his hands up. (Docket Entry No.85-8g@ 7). The officers attest that Hawkins and
Oliver, who were in uniform, approached the drigeside of the clrwhile Officer Adams got
the passenger out and secured’héDocket Entries No. 85-2, page 11, 85-9, pageNt285-10,
page 11). Once securing the passenger, OfficemAdzbserved that Hawkins and Oliver were
having a “tough” time with plaintiff because he wasllling away, not giving them his hands.”
(Docket Entry N0.85-10, page 12).

The officers believed that they had to “take iii#i to the ground to actually —to
control him. Cannot control him inside the vehitle(Docket Entry No0.85-2, page 16).
Hawkins attests that either he or Oliver holstenesdweapon and went to “hands” to remove
plaintiff from the vehicle while the other officeovered for him; when they realized plaintiff

was unarmed, the officer, most likely Oliver, helstd his weapon and assisted in removing

® The un-refuted evidence shows that Adams and Oliware in two different police cars; Adams was in an
unmarked car and in plain clothes, and Oliver, wlas Hawkins’s partner, was in a marked patrol car dressed

in uniform. (Docket Entries No.85-2, pages 6-7..8%9, pages 7, 9; N0.85-10, page 11). The madeedvas
parked behind plaintiff's vehicle and Adams’s unkeat car was parked behind the marked patrol cBrocKet
Entry No.85-10, page 11).

7’ Oliver attests that he did not see how the passengm the vehicle was removed. (Docket Entry8%e9, page
12).

13



plaintiff from the vehicle. (Docket Entry No.85age 12). Plaintiff was still not responding to
commands. I1¢l.).

The parties also dispute whether plaintiff wasigt by the officers. Plaintiff
attests that Oliver and Adams struck him on theefas plaintiff cursed them, and that the
officers stopped striking him when Hawkins commahtteem to do so. (Docket Entry No.85-3,
pages 7, 12). Oliver attests that he does notlr&ciking plaintiff with his fist but notes that
plaintiff were resisting, he possibly did. (Docksttry No.85-9, page 13). Oliver also does not
recall that he punched plaintiff's face, but he slo®t believe that he did because if he hits
someone, it is normally on the side of the bodwvoid breaking his fingers.Id, page 15).
Adams denies striking plaintiff (Docket Entry No-86, page 16); he attests that he assisted the
other two officers in physically removing plaintiffom the car by grabbing plaintiff's arms.
(Docket Entry N0.85-10, page 12). Hawkins did se¢ anyone strike plaintiff but he does not
deny that someone may have struck him to force tanmge with their commands. (Docket
Entry No.85-2, page 16).

The parties agree that plaintiff did not attentgthit the officers or take a
threatening posture toward them. Hawkins attdsas plaintiff was not fighting but resisting
efforts to handcuff him by not following orders ashtching his hands away as the officers tried
to cuff him. (Docket Entry N0.85-2, pages 12, 14onsequently, the officers perceived that
they had to forcibly remove plaintiff from the cer control him. Id., page 12). Plaintiff
proffers nothing to contravene testimony that rested orders to get out of the car and resisted
efforts to cuff him by snatching his hands awaystéad, he claims that after the officers stopped

hitting him per Hawkins’ order, he momentarily lkad out. (Docket Entry No.85-3, page 7).

14



Plaintiff attests that he has no memory of beingaeed from the vehicle. He does not dispute
that he was forcibly removed from the vehicle by three police officers.ld.).

The parties agree that plaintiff was not cuffedew he was first taken to the
ground. Plaintiff attests that he awoke face devith his arms away from his body, and Officer
Adams standing on his head with one lelyl., pages 7, 8, 10). Plaintiff was bleeding from his
mouth and the left side of his headd.,(page 7). He alleges that Adams kicked him inribe
and kicked his arms outld(, pages 9-10). He states that Adams told him tdhguhead down
and he cried, “My head is down.Id( page 10).

The officers attest that Hawkins and Oliver fotgiremoved plaintiff from the
vehicle and took him to the ground to gain leveragegdams assisted them in detaining and
cuffing plaintiff who was resisting and being unpecative. No one observed anyone kick or hit
plaintiff.® (Docket Entries No.85-2, pages 12-15; N0.85-@egal2-16; 85-10, pages 12-16).
Hawkins attests that he scuffled with plaintiff bying to grab plaintiff's hands to cuff them
while plaintiff snatched his hands away. (Docketriz N0.85-2, page 14). He attests that it
took all three officers to get plaintiff's arms leth his back to cuff them. Id., page 15).
Hawkins did not observe any injury or blood to ptdf's face until after he was cuffed and
detained on the groundld(, page 13). He did not see anyone hit plaintjtiis. (d., page 19).

Plaintiff does not refute testimony that he resisgéorts to cuff him while on the ground.

8 Oliver attests that he or Hawkins removed pldirftiém the car; he does not think that Officer Adaassisted
them. (Docket Entry No.85-9, pages 12, 13). Hesdoot remember who removed plaintiff from the bat
remembers plaintiff being on the ground and refgism cooperate. Iq., page 14). Plaintiff was not cuffed when
first placed on the ground and the officers hafladifty getting his hands in a position to handduifih. (d., page
16). Adams eventually came and assisted with #iention. Id., page 12). It took all three officers to detain
plaintiff. (Id., page 17). Oliver attests that he did not se@m@kick plaintiff. (d., page 16).

Adams attests that he saw that Hawkins and Oliverevhaving difficulty cuffing plaintiff because heas not
cooperating. (Docket Entry No.85-10, page 12). tiieks he helped the officers bring plaintiff aftthe car, take
plaintiff to the ground and handcuff himld(. Adams grabbed plaintiff's arms.Id(). He does not recall how
plaintiff was removed because the scene was chatig.
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Adams attests that plaintiff injured himself wh hit his head on the pavement
more than once because he refused to cooperattharafficers could not gently place him on
the ground. (Docket Entry No0.85-10, page 13). rAdattests that plaintiff refused to give the
officers his hands. Id.). Adams attests plaintiff hit hard enough to emd&km bleed but “there
was no force being applied to . . . the back ofttead or his neck. Id., pages 13-14). The
officers had plaintiff by his arms and shouldeftd., page 14). Adams did not strike plaintiff
and he did not see anyone strike plaintiffl.,(page 16).

Defendants further contend that the physical eawi@ does not support claims
that plaintiff was hit in the face or kicked on tgpund. (Docket Entry No.85, pages 12-13).
Defendants’ expert, Assistant Chief George T. Bkiesitests as follows, in pertinent part:

The various medical records from three differenstitntions each

concluded that Mr. Staten suffered no discernibjery. Furthermore, the

inmate photo that was taken of Mr. Staten on Oct@)e2008, at 0000

hours at the Central Jail, does not depict anybhMsinjuries to Mr.

Staten’s person. Therefore, based on the prowedetbnce, the amount of

force that Mr. Staten alleges that he received iByalresting officers is

not supported by the provided medical records andilgphotos.

(Docket Entry N0.85-4, page 5). Another experi®eOfficer Terry Bratton, attests that based
on jail records, he found no evidence to suppainiff's claim that he was hit in the face by an
officer with a firearm. (Docket Entry N0.85-5, a§).

Keith A. Howse, plaintiff's legal expert, notdsat “[m]inor injuries to a suspect
can and do occur when a police officer uses foggen reasonable force, on a suspect who is
resisting.” (Docket Entries N0.85-6, page 5; N8-3 page 5). Howse, who has reviewed
plaintiffs medical records, indicates that the umgs to plaintiffs mouth “are certainly

consistent with the kind of incidental injury thegtn occur when a suspect is forcibly taken down

to the ground during apprehension.” Howse alsmepihat the injuries are equally consistent
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with a situation where an officer could have usedessive force. For instance, being struck by
an object of some sort, including a handgurid.)( In summary, he concludes that “[t]he facial
injuries to Mr. Staten are as consistent with thassociated with reasonable force as they are
with those that can be caused by excessive forl@dcket Entries N0.85-6, page 11; No. 88-5,
page 11). Howse notes that according to plaisti#'stimony, he might have also suffered a jaw
injury. (Docket Entries N0.85-6, page 6; No.88&ge 6).

Plaintiff's expert Howse further attests thatpifaintiff was still resisting the
officers while on the ground, “reasonable forcehsas pain compliance strikes to certain nerves
in the arms and legs may appear to a bystandepthegrs are simply beating a suspect for no
reason when in reality the strikes are intendedistract and/or briefly incapacitate the suspect
in order to get him handcuffed.” (Docket Entries.86-6, page 6; N0.88-5, page 6). Officer
Hawkins attests pain compliance “is using the fonegessary to make an effective arrest,”
which might involve hitting someone in the facedahat plaintiff was possibly one of those
suspects that required to feel a little pain befarecould comply. (Docket Entry No.85-2, page
19).

In short, the facts the officers allege to hawscpived were as follows: A
suspected drug offender and traffic violator whal f@rced them to give chase, resisted their
orders to get out of the car and their efforts uéf bim through the window of the car. They
assumed he was dangerous and armed. Even thaaighfpdid not strike or threaten them, he
resisted their efforts to detain him by snatchirghands away and disobeying orders to get out
of the car; consequently, the officers scuffledmhim. Although he does not recall anyone

hitting or kicking plaintiff, Officer Hawkins attés that that such force may have been used to
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gain leverage over plaintiff and make an effectareest’ The officers did not observe that
plaintiff suffered a serious injury from the usefofce; plaintiff was treated by paramedics and
refused further treatment. Plaintiff's injuries is face,i.e., the bloody face and lip, were
consistent with the use of reasonable for€empare Collier v. Montgomer$69 F.3d 214, 219
(5th Cir. 2009) (pushing suspect, who was resiséingst, to hood of car, which resulted in
bruising, was not excessive under the circumstancekintiff provides no probative summary
judgment evidence that shows that he suffered digae injuries to his ribs, back, hands, chest,
or legs.

Based on the foregoing, the Court finds that wargury to consider the
undisputed facts and un-refuted evidence in theerck it would conclude that neither Hawkins
nor Oliver violated plaintiff's constitutional righo be free from unreasonable seizure under the
Fourth Amendment even if Oliver hit plaintiff withis fist in the face. Plaintiff was not
compliant with orders to get out of the car andéocuffed. Oliver was attempting to restrain
plaintiff in close quarters through the car windaleng with another officer. The officers could
not control plaintiff while he was seated in the.c&iven such close quarters, Oliver may have
struck plaintiff on the face, the only area acdasswhile plaintiff was seated in the car, to force
compliance and to assist in removing plaintiff fraime vehicle. Accordingly, defendants

Hawkins and Oliver are entitled to qualified immiyni

° Hawkins attests, as follows in pertinent part:

[W]e got three people trying to get him to get hands behind his back. And at that
point there when he’s not complying and you telnhio—you give him a verbal
command and also the officers are trying to help bet his hands back and he’s not
doing it, | say any force—any force put on him ecessary to make that arrest, yeah, |
agree to that. But as far as saying, no, | ddmftkt nobody should have hit him, | can’t

say that. . . . Because actually, if upon appraddhe vehicle, if he had his arms out of —
poke his hands out the car, he’s arrest [sic], mbably wouldn't have taken him to the
ground.

(Docket Entry No.85-2, page 16).
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Likewise, a jury would also conclude from the ispdited facts and un-refuted
evidence that Officer Adams did not violate pldiigiFourth Amendment right with respect to
his conduct in attempting to force plaintiff to soib to handcuffs. Plaintiff resisted efforts to
cuff him while on the ground. Given the lack ofidance showing discernible injuries to his
arms, legs, ribs, back, or hands, a reasonablegamd find that Adams’s alleged kicks to
plaintiff's ribs was reasonable to force compliarzcel allow the officers to cuff him. Adams,
therefore, is also entitled to qualified immunity such claim.

However, were a jury to accept plaintiff's versiof the facts that Officer Adams
pistol-whipped plaintiff while plaintiff was sittonin the car with his hands up, it could conclude
that such force was excessive and unreasonalie toeed, even if plaintiff had failed to comply
with orders to get out of the car and snatchedhhisds away as the officers attempted to cuff
him. By all accounts, the allegedly uncooperaplantiff did not threaten or strike the officers
and by at least one account, plaintiff's injuriests face were consistent with force expended by
striking his face with a gun. Officer Adams atsesitat an officer may use an intermediate
weapon such as a nightstick to force compliancethatithere may be a situation where striking
a suspect on the face is acceptable force. (Ddekey No0.85-10, pages 20-21). He agreed,
however, that striking plaintiff on the face thahydwould have been unreasonable and
unnecessary.” I4., page 21). Determination of the objective reabtereess of Officer Adams
conduct, therefore, requires this Court to “seftje a coherent view of what happened in the
first place.” Mangieri v. Clifton 29 F.3d 1012, 1016 (5th Cir. 1994) (internal toota and
guotation omitted). Accordingly, Officer Adams mot entitled to qualified immunity on

plaintiff's claim that Adams pistol-whipped him diog the arrest.
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2. Officer Hawkins

Although plaintiff alleges in his Fifth Amended@plaint that Hawkins, Adams,
and Oliver used excessive force against him (DoEkéty No.73-1, page 3), plaintiff attests that
Hawkins did not use excessive force against hinDocket Entry No0.85-3, page 12). In
response, plaintiff alleges that his depositiontinesny establishes that Officer Hawkins
witnessed Adams and Oliver hit plaintiff in the éa¢chrow him to the pavement, kick him, and
Adams pistol whip plaintiff and Hawkins allowed fti continue.” (Docket Entry No0.88, pages
1, 9-10).

An officer may be liable under § 1983, under eotly of bystander liability, if he
(1) knows that a fellow officer is violating an im@lual’s constitutional rights, (2) has a
reasonable opportunity to prevent harm, and (3psés not to actRandall v. Prince George’s
Cty., Md.,302 F.3d 188, 203-04 (4th Cir. 200BHale v. Townley45 F.3d 914, 919 (5th Cir.
1995). Plaintiff, however, does not assert a clafnbystander liability against Hawkins, as he
did in previously filedpro se complaints, nor does plaintiff incorporate theeg#tion of
bystander liability, which was raised in his prawsty filed complaints. “Ordinarily, an amended
complaint supersedes an original complaint andeenid of no legal effect ‘unless the amended
complaint specifically refers to and adopts or mpovates by reference the earlier pleading.”
Ruiz v. El Paso Processing GtR299 Fed. Appx. 369, 370 (5th Cir. 2008) (quotking v.
Dogan 31 F.3d 344, 346 (5th Cir. 1994). Instead, pifiiraises the issue of bystander liability
in his response to defendants’ motion for summadgment. “A claim which is not raised in
the complaint but, rather, is raised only in reggto a motion for summary judgment is not
properly before the court.’Cutrera v. Board of Sup’rs of Louisiana State Unsity, 429 F.3d

108, 113 (5th Cir. 2005).
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Even if such claim were before the Court, pldirfails to overcome Hawkins’s
defense of qualified immunity because plaintiffepdsition testimony shows that Hawkins took
action to stop the alleged force. Plaintiff twiatests that he told Officer Hawkins to make
Oliver and Adams stop hitting him and “Officer Hank told them to stop or something” or hit
them “and they stopped.” (Docket Entry No.85-3ggm 7, 12). Plaintiff attests that he knew
Officer Hawkins all of his life because Hawkins Wed security at the apartments where
plaintiff lived.° (Id., page 12). Plaintiff attests that he knew Hawkimame and “that's how |
got those officers off of me.”Id.).

With respect to removing plaintiff from the velei@and taking him to the ground,
plaintiff attests that he has no memory becaudeldeked out; he attests that he awoke to being
flat on the ground facing down with his arms awaynt his body, with Officer Adams standing
on his head with one leg and kicking his arms oith ¥he other. (Docket Entry N0.85-3, pages
7, 8, 10). The record is void of evidence thati¢2if Hawkins observed or had knowledge of
Adams’s alleged misconduct in that chaotic momeawkins attests that he had tunnel vision

during the scuffle to cuff plaintiff outside thercae., he only saw what he was doing at that

10 Officer Hawkins attests that he knew plaintiffashild from his work at as a security officer hetapartment
complex where plaintiff lived. (Docket Entry No-25 pages 7-8). Plaintiff had moved from the caawpihen he
was a juvenile and Hawkins had had no contact piéintiff or his mother since then.ld(, page 8). Hawkins
attests that once plaintiff was cuffed, he wentheck on the passenger, who was sitting by hergklf). At that

time, plaintiff addressed Hawkins specifically asngone he knew and recognized after plaintiff waifed, as

follows, in pertinent part:

[Plaintiff] said: Hawkins, it's me. And I’'m wondi&g ‘it's me’? You know, like | said,
a lot of — a lot of the people in the area. I'exb in the area for 22 years. A lot of
people know in that area ask that. But as fartas ke was at that time, | didn’t know he
was. Then he said, this is Shon. By that timejab over where the girlfriend was,
looking back across the car where he was. Andd kif recollect that's who he was.

(Id., page 13). Hawkins attests that he had no furdlealings with plaintiff because he was aware thaintiff
knew him and he knew plaintiff and he did not wanhave any conflict with the arrestld( page 18). Hawkins
attests that plaintiff called for him a few timesdome but he did not go and did not communicaté plaintiff.
(1d.). Plaintiff, however, attests that Hawkins wallteéch to the patrol car after he was cuffed whileythvaited for
the ambulance. (Docket Entry No.85-3, page 8).
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particular point. (Docket Entry No0.85-2, page 14Without probative summary judgment
evidence, plaintiff fails to raise a genuine issafematerial fact that would give rise to an
actionable claim of bystander liability.

Accordingly, Officer Hawkins is entitled to quiad immunity on plaintiff's
claims of excessive force and bystander liability.

B. Municipal Liability

In his Fifth Amended Complaint, plaintiff claintee City of Houston is liable
because it sanctioned the use of excessive forceftigers during an arrest, it provided
inadequate training and screening of its policeefs with respect to the assaulting or beating of
its citizens, and alternatively, it has failed @opt a policy precluding officers from assaulting
and beating citizens and for the ratification offsactions. (Docket Entry No.73-1, pages 4-5).
However, in his deposition, plaintiff negated hlaims against the City of Houston. Plaintiff
attests that he is not alleging that a custom tipgcor policy of the City of Houston violated his
rights, or that some City of Houston police offieevere inadequately trained, should not have
been hired or were inadequately screened. (DoEkéty No0.85-3, pages 10-11). Instead,
plaintiff attests that the City of Houston violatbd civil rights because “[tlhese officers, they
work for the City.” (d., page 11).

The City of Houston moves for summary judgmengoounds that the record is
void of evidence of a violation of any constitutamights, that the officers were inadequately
trained, or that any custom, policy, or practicetlod City of Houston was the moving force
behind any constitutional injury suffered by pldint (Docket Entry No. 85, page 4). In

response, plaintiff contends that the City of Hou& pain compliance policy violated his rights
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because it includes hitting suspects in the heash hen there was no immediate danger to the
officers’ lives. (Docket Entry No.88, page 10).

1. Policy, Custom, Practice

“A municipality is almost never liable for an lated unconstitutional act on the
part of an employee.Peterson v. City of Fort Worth, Te%88 F.3d 838, 847 (5th Cir. 2009).
“Municipal liability for civil rights violations uwder Section 1983 is based on causation rather
thanrespondeat superidr Bolton v. City of Dallas541 F.3d 545, 548 (5th Cir. 2008). When a
municipal actor executes a government’s policyustaem that inflicts a constitutional injury, the
municipality as an entity may bear responsibilitydar 8 1983. See Monell v. Dep’t of Soc.
Servs. of New Yorld36 U.S. 658, 694 (1978). In the absence ofrstdational violation, the
guestion of municipal liability is mooCity of Los Angeles v. Helle475 U.S. 796, 799 (1986).

Because a reasonable jury could find from thisom@ the absence of a
constitutional violation by all of the officers, @pt Officer Adams’s alleged use of force in
pistol-whipping plaintiff, the question of municipiability against the City of Houston for the
conduct of these officers, save Adams, is mootenEW such claims were not moot, plaintiff
attests that he seeks relief from the City of Hongin the basis akspondeat superigihich is
not actionable under § 1983.

“To establish municipal liability under § 1983tlvirespect to his claim against
Officer Adams, plaintiff must show that (1) anioiél policy (2) promulgated by the municipal
policymaker (3) was the moving force behind thdation of a constitutional right."Peterson,
588 F.3d at 847. Official policy “usually exista the form of written policy statements,
ordinances, or regulations, but it may also anséhe form of a widespread practice that is so

common and well-settled as to constitute a custwah fairly represents municipal policy.ld.
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(internal quotation marks omitted). “A customawlipy consists of actions that have occurred
for so long and with such frequency that the cowk&onduct demonstrates the governing
body’s knowledge and acceptance of the disputediwtri Zarnow v. City of Wichita Falls,
Tex, 614 F.3d 161, 169 (5th Cir. 2010).

In this case, plaintiff does not name a speaqifeety with final policymaking
authority over the City of Houston Police Departméanstead, he alleges “a persistent and
widespread practice of city employees — namelycpatifficers —that, although not authorized by
officially adopted policy, is so common and welktkal as to constitute a custom that fairly
represents official municipal policy.” (Docket EpntNo.73-1, page 4). Plaintiff, however,
proffers no summary judgment evidence that wouldhalestrate that the City of Houston
acknowledged or accepted the use of excessive &gamst its citizens.

In his response to the motion for summary judgmplaintiff contends that the
City of Houston’s pain compliance policy violateis lksonstitutional rights because “it includes
hitting a suspect in the face, even where themoismmediate danger to the police officers’
lives.” (Docket Entry N0.88, page 10). Plaintifases his allegation of a custom or policy of
pain compliance on the testimony of Officer Hawkingho attests to a Houston Police
Department policy of pain compliance, in which tifécer gives pain complianceg., inflicts
pain to force compliance, along with a verbal comthtéo make the suspect comply. (Docket
Entry No0.85-2, page 19). Hawkins did not know vehesuch policy could be found but
speculated that it was in the General Orders soraewvh (d.). Hawkins opined that “pain
compliance is using the force necessary to malectfe arrest.” Ifl.). He agreed that such

force might include hitting someone in the facthéy were not complying.ld.).
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The summary judgment record does not show thatGity of Houston Police
Department has a formal pain compliance policyhat some custom or practice was the moving
force of plaintiff's alleged constitutional violath. Defendants’ expert, Assistant Chief George
T. Buenik, attests that the General Orders arewh#ien orders establishing policies and
procedures of the City of Houston Police Departmgiocket Entry No.85-4, page 4). They
are created and written by department content &xpéthe directive of the Chief of Police, who
is the policy maker, and are approved by the safide). The primary General Order relating to
use of force is General Order 600-17, Use of Fortech states the following in pertinent part:
“When dealing with citizens, suspects, and prissnemployees will limit their physical contact
to only the amount reasonably necessary to prtteouselves or others, to affect an arrest, or to
bring an incident under control.” (Docket Entride.85-4, page 8; N0.85-5, page 4; N0.85-7).
General Order 500-01 provides that “officers araige only that amount of force necessary to
affect an arrest or protect themselves or othe(®bcket Entry N0.85-5, page 4). Likewise,
General Order 500-20 provides that “officers aredfvain from unnecessary physical contact
with prisoners.” Id.).

Plaintiff's expert Howse attests that “[p]ain collance . . . [is] a technique that is
designed to cause momentary pain to a non-compdiaoject in order, for example, to place
handcuffs on the person, or perhaps to distracstisgect while the officer gains a position of
advantage over the subject.” (Docket Entries N&8Ppage 9; No0.88-5, page 9). Howse
indicates that such technique is a commonly tadghtaw enforcement officers across the
country. (d.).

Officer Adams attests that he is unsure if theision Police Department has a

written policy regarding pain compliance becausdéd®never personally read it. (Docket Entry
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No0.85-10, page 20). He further attests that henea®r heard the term “pain compliance” in
connection with his employment except perhaps mmection with physical tactics.Id(). He
attests that during his training in handcuffing,w&s taught to apply pressure to an individual
who resisted cuffing. 14.). Adams agrees that pain compliance does notluavehe
indiscriminate use of force to get a suspect tomgmhe also agrees that striking a suspect on
the face might be acceptable in accordance withskbouPolice Department policy if “the
suspect has you on the ground and the only thiagyiu have exposed is his faceld.(page
21).

The record shows that the General Orders do petifscally address pain
compliance or any other a technique for making feceve arrest. (Docket Entries N0.85-3,
page 19; No.85-5, page 5). Defendants’ expertyTBratton attests that “[w]lhen you have a
scene that develops that quickly and that unexdbgctan officer is entitled to consider all
possibilities.” (Docket Entry No.85-5, page 5).e Hiso attests that if, under the circumstances
alleged, plaintiff “was hit in the face by an offrcwith that officer’s firearm,” then such “officer
would not be acting within HPD policy or within Hisining.” (d.).

Based on this record, plaintiff fails to showttttze City of Houston has a policy
regarding “pain compliance” that was the movingcéorof plaintiff's alleged constitutional
violation from Officer Adams’s striking him on thiace with a gun that would give rise to
municipal liability against the City of Houston.

To the extent that plaintiff claims that the Cif Houston Police Department
sanctioned the Adams’s conduct, a municipality rbayheld liable only for “acts which the
municipality has officially sanctioned or orderedCity of St. Louis v. Praprotnjid85 U.S. 112,

123 (1988) (quotingPembaur v. City of Cincinnatd75 U.S. 469, 480 (1986)). In this case, the
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record is void of any official sanction or ordeDefendants’ other expert, Assistant Chief
Buenik, opines that the Houston Police Departma@sdnot have any policy or practice or
approval of the use of excessive force and to eshat the use of force is reasonable and
necessary, the Department has a formal, struceyg@@m of investigation, which serves to hold
officers accountable. (Docket Entry N0.85-4, pag&y. The summary judgment record shows
that an internal affairs investigation was conddgéer plaintiff filed a formal complaint against
the officers nine months after his arrest, the ltestiwhich proved insufficient to support
plaintiff's allegations of excessive force. (Id. pages 4-5). Plaintiff proffers nothing to refute
this record or to show that the investigation wasthorough or valid. Without more, plaintiff
fails to show a genuine issue of material factrggviise to a claim against the City of Houston

with respect to the Houston Police Department’scpes or lack of policies on the use of force.

2. Inadequate Training and Screening

Failure to train may be a “policy” for purposek municipal liability under 8
1983, but only when it “reflects a ‘deliberate’ ‘oonscious’ choice by a municipality.City of
Canton v. Harris 489 U.S. 378, 389 (1989). Municipalities are matrmally liable for
inadequate training, but failure to properly tramay be a “policy” if “in light of the duties
assigned to specific officers or employees the rieedhore or different training is so obvious,
and the inadequacy so likely to result in the \iola of constitutional rights, that the

policymakers of the city can reasonably be saidaee been deliberately indifferent to the need.

1 Both of defendants’ experts opine that the usimie by all officers in this case was reasonafdecket Entries
No.85-4, page 9; No0.85-5, page 4). To the extéat such opinions represent the City of HoustornicEol
Department or its policy maker, the Court notes tfglood faith statements made in defending conmplagainst
municipal employees do not demonstrate ratificatiafarnow v. City of Wichita Falls, Tex614 F.3d 161, 169 (5th
Cir. 2010). “A ‘policy maker who defends condubtt is later shown to be unlawful does not necégsarcur
liability on behalf of the municipality.”Id. quotingPeterson v. City of Fort Worth, Tex88 F.3d 838, 852 (5th Cir.
2009)).
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Id. at 390. A claim for failure to train requires pfathat: (1) the municipality’s training
procedures were inadequate; (2) the municipalitg daliberately indifferent in adopting its
training policy; and (3) the inadequate trainindigodirectly caused the violations in question.
See Zarnow614 F.3d at 171. Deliberate indifference is gy\aringent standard, requiring the
plaintiff demonstrate proof “that a municipal acthsregarded a known or obvious consequence
of his action.” Brown v. BryarCounty, OK 219 F.3d 450, 457 (5th Cir. 2000).

Very difficult, though not impossible, a showiof deliberate indifference may
also be made on a single incidei8ee Sanders—Burns v. City of PlaB64 F.3d 366, 381 (5th
Cir. 2010). The plaintiff must establish a patt@nconduct to show deliberate indifference
related to a failure to train claimld. The plaintiff must show “at least a pattern ahsar
incidents in which the citizens were injured . to.establish the official policy requisite to
municipal liability under section 1983.8nyder v. Trepagniefi42 F.3d 791, 798 (5th Cir. 1998)
(quoting Rodriguez v. Avita871 F.2d 552, 554-55 (5th Cir. 198%ge also Valle v. City of
Houston 613 F.3d 536, 547 (5th Cir. 2010) (normally themgiff must show a pattern of similar
violations, and when it involves excessive forte prior actions must have involved injury to a
third-party). “The ‘single incident exception’ marrow and to rely on the exception ‘a plaintiff
must prove that the highly predictable consequesfca failure to train would result in the
specific injury suffered, and that the failure tain represented the moving force behind the
constitutional violation.” Sanders-Burns594 F.3d at 381 (quotifgavis v. City of N. Richland
Hills, 406 F.3d 375, 383 n. 34 (5th Cir. 2005).

Defendants’ summary judgment evidence showsdthaf the officers completed
the Houston Police Department Academy and that tirene certified as police officers by the

Texas Commission on Law Enforcement Officer Statslaand Education. (Docket Entries
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No0.85-4, page 6-7; N0.85-5, page 3; N0.86). “[Wimlice officers have received training
required by Texas law, the plaintiff must show thhae legal minimum of training was
inadequateld., at 381-82. Plaintiff does not allege that tregestequirements are inadequate.

Plaintiff's expert affirms that “[p]Jain compliaactraining is a common training
program that law enforcement officers across thenttg receive as a technique that is designed
to cause momentary pain to a non-compliant sulnjeatder, for example, to place handcuffs on
the person, or perhaps to distract the subjectevth officer gains a position of advantage over
the subject.” (Docket Entries N0.85-6, page 9;88¢b, page 9). Expert Howse opines that if
the City of Houston Police Department “is teachpalice officers to routinely hit or strike
suspects in the face or head to simply seek congdiathen such practice would be
unreasonable, dangerous, and inconsistent witlblested law enforcement policies.” (Docket
Entries No0.85-6, page 10; No0.88-5, page 10). MNeittiefendants’ nor plaintiff's summary
judgment evidence shows that such a practice ightaby the City of Houston Police
Department. (Docket Entry No.85-5).

Plaintiff makes no showing of a pattern of simileonstitutional violations
resulting in injuries, which occurred before thecident at issue, sufficient to demonstrate
deliberate indifference. Nor are plaintiff's allgpns sufficient to state a claim under the very
narrow “single incident exception.” Therefore, iptdf fails to establish a genuine issue of
material fact as to deliberate indifference withpect to training.See City of Cantqr89 U.S.
at 389.

Accordingly, defendants are entitled to summarggment on plaintiff’'s claims

against the City of Houston.
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[ll. CONCLUSION

Based on the foregoing, the Court ENTERS thevalhg ORDERS:

1. Defendants’ motion for summary judgment is GRANTHEDpart,
and DENIED, in part. Defendants’ motion for sumynadgment
is GRANTED with respect to all of plaintiff claimagainst the
City of Houston, and Officers Anthony Hawkins andffiky
Oliver, and with respect to plaintiff's claim againOfficer Ted
Adams for excessive force while detaining plaintiff the ground.
Such claims are DISMISSED WITH PREJUDICE. Defertdan
motion for summary judgment is DENIED with respect
plaintiff's claim against Officer Ted Adams for eegsive force by
pistol-whipping plaintiff while plaintiff was seadein the car.
Such claim is RETAINED. An order setting a date rimediation
before Magistrate Judge Frances Stacy, as agreedebparties,
will be forthcoming in a separate order.

2. All other pending motions, if any, are DENIED.

The Clerk shall provide a copy of this Order to plagties.

SIGNED at Houston, Texas, this 8th day of April120

-

W-f—/ﬁd.’._a

MELINDA HARMON
UNITED STATES DISTRICT JUDGE
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