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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION

RICHARD ALLEN MASTERSON,

Petitioner,

VS. CIVIL ACTION NO. 4:09-CV-2731

RICK THALER,

w W W W W W W W

Respondent.

MEMORANDUM AND ORDER

Richard Allen Masterson, an inmate in custody exds Department of Criminal Justice
— Correctional Institutions Division, has filed aderal petition for a writ of habeas corpus.
Masterson challenges his capital conviction andthdesentence for killing Darin Shane
Honeycutt during a robbery. After considering theord, the pleadings, and the applicable law,
the Court finds that Masterson is not entitled abdas relief. The Court will deny Masterson’s

petition and will not certify any issue for appéaeview.
FACTUAL BACKGROUND

A brief review of the facts frames the issues Mexin raises on federal habeas review.
The victim, who frequented clubs dressed as a wontale using the name “Brandy Houston,”
was found dead in his apartment bedroom on Jarigr001. The victim was naked, his body
hanging off the edge of his bed with his face ngston the floor. Someone had rummaged
through his belongings. His car was missing frdra parking lot. A subsequent autopsy

determined that the victim had died from asphygmti The victim’s injuries suggested that
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someone had strangled him using a sleeper holdréwthe assailant applies pressure on the

victim’s neck with the crook of his arm from beh)nd

Masterson, who had been seen frequenting cluhsdrthe time of the murder, quickly
became a suspect. Tr. Vol. 18 at'4&fter the murder, withesses saw Masterson driviey
victim's car. Masterson also made statements siggethat he had killed someone. For
example, Masterson told his brother's employerthihk | put somebody to sleep” and then
made a motion across his neck. Tr. Vol. 18 at 132-Masterson also told his brother that he
had put someone “in a headlock ‘til he went limptdahat he “put him down[.]” Tr. Vol. 18 at
170, 174. By the time police officers had idestifiMasterson as a suspect, however, he had fled

from Houston in the victim’s car.

Within days, police officers in Georgia pulled ovdasterson’s nephew driving the
stolen car. Tr. Vol. 18 at 157. The police foucacaine inside the vehicle. Masterson,

however, had already taken a bus to Florida.

A week later, police officers in Florida arrestddsterson who had stolen another car. A
Harris county police officer traveled to Floridadamterviewed Masterson. After initially
denying any involvement in the murder, Mastersomfessed. Masterson described how he met
the victim and accompanied him to his apartmenhe Victim anticipated that they would
engage in sexual relations; Masterson intendetketd kis car. Tr. Vol. 19 at 76-77. Masterson

recounted how, when they entered the apartment,vittén undressed. Masterson then

The state court proceedings in this case resiftedvoluminous record. The Court will cite théek®’s
Record containing trial court motions and docketies as Clerk's Record at . The reportersregc
containing the trial court proceedings will be dites Tr. Vol. __at . The Court will cite tfeeords
from Masterson’s initial state habeas action ageStabeas Record at .
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“grabbed him around the neck” from behind by “puatfi his throat in the pit of [his] arm, in the
joint of [his] elbow[.] Tr. Vol. 19 at 76. The aim “never struggled, never did nothing, just
went to sleep.” Tr. Vol. 19 at 76. Masterson tipeished him onto the bed, “just said the hell
with it, I might as well go all the way with it ngivand “grabbed him around the neck[.]” Tr.
Vol. 19 at 78. Masterson said he killed the vichecause he “needed a car” because he “got
tired of being in Houston.” Tr. Vol. 19 at 77. Btarson then went through the victim’s jewelry

box, took the victim’s VCR and car keys, and left.

In his police statement, Masterson also confetiz@che had committed a similar offense
in Florida. Not long after the Texas murder, Meste@ met a man in a club and went to his
apartment to engage in sexual intercourse. Masteggabbed the man and strangled him until
he passed out. Masterson then stole his car. eéast later described his second crime: “Pretty
much the same thing I did in Houston, except thre@edidn’t die . . . | didn’t let the person get

undressed this time.” Tr. Vol. 19 at 230.

The State of Texas charged Masterson with capiatder during the course of a
robbery. Clerk’s Record at 9. Trial courfseécognized that Masterson’s confession was the
most damaging evidence against him and made gStatEgisions to minimize its impact.
Importantly, trial counsel filed a pretrial motida suppress the police statement. Trial counsel
argued that Masterson had invoked his right to seband then only confessed after the police
officer made certain promises. After a hearing, tithal court held that Masterson’s statement

could come before the jury.

2 The court appointed Robert Loper and Layton Diwerepresent Masterson. The Court will refer to

Masterson’s attorneys collectively as “trial courise
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The trial of Masterson’s guilt was not lengthy d three-day guilt/innocence phase, the
parties did not dispute that Masterson had bedneivictim’s apartment when he died. The sole
issue for the jury’s consideration was Mastersomtent in strangling the victim. The
prosecution played Masterson’s confession to thetpprove that he killed to steal the victim’s
car. Tr. Vol. 19 at 70-89. The prosecution argtleat forensic evidence corroborated the

prosecution’s version of events.

The defense admitted that Masterson had strantjledvictim, but claimed that he
intended no harm. This defense hinged on Mastdedaong the stand and discounting his police
statement. Masterson said that he only confessedgital murder because he was embarrassed
to admit that he wanted to engage in homosexuatioels with the victim. Tr. Vol. 19 at 139-
40. Masterson told the jury that, as they had #ex,victim asked Masterson to “choke [him]
out.” Tr.Vol. 19 at 127. Trial counsel adducedtimony explaining that “autoerotic asphyxia”
is a practice where an individual “decrease[s]dlo®d flow . . . to heighten the enjoyment of the
climax” during sexual activity. Tr. Vol. 18 at 23Masterson claimed that he complied with the
victim's alleged request and “applied pressure ttee [victim's] neck” for “[a] couple of
minutes.” Tr. Vol. 19 at 128-29. When Mastersasswinable to support his weight anymore,
they both fell to the floor. The victim began “niads noises, grunting, gurgling, or whatever][.]”
Masterson left the room and, when he returnedvitiem was dead. Tr. Vol. 19 at 122-30.
Based on Masterson’s trial testimony, the defenggieal that jurors should still hold him

responsible in the victim’s death, but for a crilegs severe than capital murder.

The jury found Masterson guilty of capital murder.



Jurors decided Masterson’s sentence by answemngpecial-issue questions: (1) would
he constitute a future threat to society? and (&)nditigating circumstances warrant that he
receive a life sentencéTlerk’s Record at 314-15. In a two-day punishtrieraring, the parties
presented testimony and witnesses relevant to kasts sentence. The prosecution sought to
prove that Masterson’s violence and lawlessnessamasnduring and pervasive feature in his
character. To that end, the prosecution put intdemce records from when Masterson was in
Texas Youth Commission (“TYC”) custody as a juventhough the prosecution did not discuss
the records at length. Witnesses described somMdasterson’s prior bad acts as an adult.
Deedra Foster, a former girlfriend, described aidient in which Masterson accused her of
having an affair, ripped a telephone off the wstituck her in the head, and threatened to kill her
if she called the police. Tr. Vol. 21 at 120. ¢mathat same night, Masterson kicked in two doors
to get at Ms. Foster. When she tried to call thiicp, Masterson grabbed the phone, raised her
off the floor, struck her several times, and theeatl to beat her to death before the police
arrived. Another witness testified that Masteread once thrown a beer bottle at her, knocking

out two of her teeth.

3 In full, the special issue questions asked:

Special Issue No. 1

Do you find from the evidence beyond a reasonalolgbt that there is a probability that the
defendant Richard Allen Masterson would commit énathacts of violence that would constitute
a continuing threat to society?

Special Issue No. 2

Do you find from the evidence, taking into consa®n all of the evidence, including the
circumstances of the offense, the defendant’s ckerrand background, and the personal moral
culpability of the defendant, do you find that thds a sufficient mitigating circumstance or
circumstances to warrant that a sentence of liferisonment rather than a death sentence be
imposed?

Clerk’'s Record at 314-15.



Witnesses described Masterson’s violence whilearcerated. Masterson repeatedly
attacked other inmates, including one who had siisreted the Aryan Brotherhood prison gang.
Masterson also threatened to choke a jail guasdié had his victims. In addition, the jury had
the brutality of the victim’s murder, along withshcommission of a similar offense soon
thereafter, to consider in determining his fate.slim, the prosecution portrayed Masterson as a

man of longstanding and unremitting violence.

Trial counsel called punishment-phase witnesse® \ghve what Masterson now
describes as “extensive defense testimony.” (DoEkéry No. 53 at 18). Two Harris County
Sheriff's Office deputies testified that Masterdwad not caused any problems while incarcerated
before trial. Tr. Vol. 22 at 29-33, 42-45. Mastar’s sister, Ramona Weiss, provided insight
into his turbulent upbringing. She explained thsterson’s father showed no affection, often
beating his children after he came home drunk. irTtagher once kidnapped their mother,
leaving a sixteen-year-old sister to take carehoéd-year-old Masterson. Masterson was once
placed in a foster home. The only sense of normaltleir young lives came when they briefly
lived with a police officer after being picked up abandoned. Masterson stopped attending
school regularly after age twelve. Children ofteased him about his eye problems. Ms. Weiss

testified that she had never seen her brotherialently. Tr. Vol. 22 at 53-71.

Masterson himself testified as the defense’sWastess. In an on-the-record colloquy,
the trial court questioned Masterson about hisa@hto take the stand. Masterson said that his
attorneys had counseled him not to testify, bustilewanted to nonetheless. Tr. Vol. 22 at 76-
77. In his testimony, Masterson disputed testimahgut his prior bad acts. He additionally

justified his jail altercations and claimed thag fhilor had lied about his violent threats. Cross
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examination, however, proved devastating. Thegmatson questioned Masterson about other
violent acts he had committed. Masterson acknovdddbat he first entered state custody at age
sixteen for car theft, criminal mischief, and tragn Masterson admitted he and his friends used
to rob wealthy homosexuals. He explained that wsugh he had been shot during a drug deal
where he had also shot someone. He had also pstyicommitted burglary. He served prison

time in Tennessee for stealing an automobile.

In his testimony, Masterson volunteered that heldidoe a future danger and that no
mitigating circumstances warranted a life sentente.Vol. 22 at 84-85. Masterson even said
that the jury should return a death sentencefdlibwed the law. Tr. Vol. 22 at 99. The jury
agreed and answered Texas’' special issues in aanaequiring the imposition of a death

sentence.
PROCEDURAL HISTORY

Masterson sought appellate review of his conuictiand sentence. Masterson’s
appellate brief raised eight points of error, &lwhich he renews on federal habeas review. The
Texas Court of Criminal Appeals affirmed Mastersooonviction and sentence in a published
opinion. Masterson v. Statel55 S.W.3d 167 (Tex. Crim. App. 2005). The SopreCourt

refused to grant certiorari reviewlasterson v. Texa$46 U.S. 1169 (2006).

During the pendency of state appellate review,tbtasen filed a state application for writ

of habeas corpus.The trial court signed findings of fact and carsébns of law recommending

4 Jay Brandon and Janet Morrow represented Mastersalirect appeal.

° J. Sidney Crowley represented Masterson in fiigimabeas proceedings.
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that habeas relief be denied. State Habeas Ratd89-73. The Court of Criminal Appeals
adopted the trial court’s findings and conclusiand denied relief on August 20, 200Bx parte

MastersonNo. 59,4812008 WL 3855113 (Tex. Crim. App. 2008).

Masterson filed a federal habeas petition raigery grounds for relief on August 17,
2009. (Docket Entry No. ). Respondent filed an answer and moved for sumijoagment.
(Docket Entry No. 5). After Masterson filed a nggDocket Entry No. 10), this Court stayed
this action because of the pendency of relevargschsfore the United States Supreme Court.

(Docket Entry No. 26).

During the stay, Masterson filed another stateehabapplication raising four new
grounds for relief. Texas, however, honors a stringent abuse-of-titedwoctrine, codified in
article 11.0718 5 of the Texas Code of Criminald@dure. Unless a prisoner meets narrow
exceptions, the Texas courts reject any succesmbeas application without addressing its
merits. Here, the Court of Criminal Appeals dissed Masterson’s application as an abuse of
the writ on December 19, 201Ex parte MastersgnNo. 59,481-02, 2012 WL 6630160 (Tex.

Crim. App. 2012).

The Court reopened this action on June 27, 20bcket Entry No. 34). Masterson

sought leave to amend his federal petition. (Do&k#ry No. 37). To allow amendment, the

This Court appointed Patrick F. McCann to repneséasterson throughout the course of his fedeabkhs
proceedings.

Specifically, Masterson raised four ineffectivesistance claims arguing that his trial attorndysufl have
presented evidence of organic brain dysfunctiooyted the State’s use of his juvenile recordsettmed
mitigating evidence that he had been shot as ahyautd investigated whether that he suffered from a
seizure disorder. Masterson renews those issuekiass eleven through fourteen of his federal laabe
petition.
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Court denied the pending summary judgment motiothaut prejudice and entered a new
scheduling order. (Docket Entry No. 38). Mastarfited an amended federal petition on April
8, 2013. (Docket Entry No. 53). In his amendedkfal petition, Masterson raises the following

issues, including the four claims that he advarfoedhe first time on successive state habeas

review:

1. Trial counsel provided ineffective assistancefdiiing to consult with a
pathologist and present medical testimony aboutvibBm’s cause of
death.

2. Trial counsel provided ineffective assistancenbiyadequately developing
and presenting mitigating evidence.

3. Masterson’s due process rights were denied \ahjearor slept during trial
testimony.

4. The trial court violated Masterson’s due procagbts by refusing to
instruct jurors on a lesser-included offense.

5. The trial court violated Masterson’s constitoib right admitting into
evidence his statement that the police elicitedubh improper promises.

6. The trial court violated Masterson’s constitaabrights by admitting his
statement into evidence when the police had ignbrednhvocation of the
right to counsel.

7. Insufficient evidence showed that Masterson wdid a continuing threat
to society.

8. The trial court violated Masterson’s constitnabrights by not allowing
the defense to argue last during punishment-pHaseng arguments.

9. The Texas statute setting out the jury’s puneshirphase voting

procedure violates the Eighth and Fourteenth Amemdsn

10.  The trial court violated the Eighth Amendmewptiot informing jurors on
the effect of a hung jury.

11. Trial counsel provided ineffective assistangenbt negating thenens rea
necessary for capital murder through evidence ostbfaon’s organic
brain dysfunction.



12. Trial counsel provided ineffective represewtatiby not rebutting the
State’s use of Masterson’s juvenile record.

13.  Trial counsel provided ineffective represewatatiby not developing
mitigating evidence that Masterson had been shatyasth.

14. Trial counsel provided ineffective represdantatby not presenting
evidence in the guilt/innocence phase that Masteisaffered from a
seizure disorder.

Respondent has filed a supplemental answer anidmfor summary judgment. (Docket
Entry No. 71). Respondent’'s new summary judgmeotion only addresses the claims raised
for the first time in Masterson’s amended petitidRespondent relies on the arguments made in
the original answer with regard to the remaindekakterson’s claims. (Docket Entry No. 71 at
3). Masterson has filed a supplemental reply. c@b Entry No. 78). This matter is now ripe

for adjudication.
GOVERNING LEGAL STANDARDS

The writ of habeas corpus provides an importamt limited, examination of an inmate’s
conviction and sentenceSee Harrington v. Richter  U.S. | 131 S. Ct. 770, 787 (2011)
(“[S]tate courts are the principal forum for ass®yt constitutional challenges to state
convictions.”). While “the Framers considered thet a vital instrument for the protection of
individual liberty,” Boumediene v. Busb53 U.S. 723, 743 (2008), principles of finalicgmity,
and federalism narrow the scope of federal habmasw. See Barefoot v. Estellé63 U.S. 880,
887 (1983) (“The role of federal habeas proceedings secondary and limited.”Engle v.
Isaag 456 U.S. 107, 128 (1982) (“The States posseswmapyi authority for defining and

enforcing the criminal law.”). With particular dpgability to the instant case, the Anti-
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Terrorism and Effective Death Penalty Act (“AEDPACYnfines both the nature and scope of

federal habeas review.

When an inmate has presented his claims in a matioging the state courts to resolve
their merits, the AEDPA provides for a forgivinglfzal review. The AEDPA “bars relitigation
of any claim ‘adjudicated on the merits’ in statau, subject only to the exceptions in [28
U.S.C.] 88 2254(d)(1) and (d)(2).Richter, _ U.S. at ___ 131 S. Ct. at 784. Under those
provisions, “a federal court cannot grant a petitior a writ of habeas corpus unless the state
court’s adjudication of the merits was ‘contrary ¢o involved an unreasonable application of,
clearly established Federal law.Berghuis v. Thompkin60 U.S370, 378 (2010) (quoting 28
U.S.C. § 2254(d)(1)). The Supreme Court has obarithat relief lies under section 2254(d)(1)
“if the state court arrives at a conclusion opposit that reached by this Court on a question of
law or if the state court decides a case diffeyetitan this Court has on a set of materially
indistinguishable facts”; or (2) “if the state coudentifies the correct governing legal principle
from [the Supreme Court’s] decisions but unreashynapplies that principle to the facts of the
prisoner’s case.”Williams v. Tayloy 529 U.S. 362, 413 (20003ee also Thaler v. Haynes59
U.S. 43, 47 (2010)Bell v. Cone 535 U.S. 685, 698 (2002Early v. Packer537 U.S. 3, 7-8
(2002). This “substantially higher threshold” fees not on whether the state court was
“incorrect, but on whether its determination wasreasonable.” Schriro v. Landrigan 550
U.S. 465, 473 (2007%kee also Morrow v. Dretke867 F.3d 309, 313 (5th Cir. 200Fpster v.
Johnson 293 F.3d 766, 776 (5th Cir. 2002). Federal colikewise afford significant deference
to a state court’s factual determinations, presgnah factual findings to be correckee28

U.S.C. § 2254(e)(1),(2).
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A petitioner’s compliance with the AEDPA does mbbne entitle him to habeas relief.
See Horn v. Bank$36 U.S. 266, 272 (2002Robertson v. Cain324 F.3d 297, 306 (5th Cir.
2003). Other judicial doctrines, such as the hassterror doctrine and the non-retroactivity
principle, restrict federal habeas reliédee Thacker v. Dretk896 F.3d 607, 612 n.2 (5th Cir.
2005). This Court cannot issue a habeas writ snéesor “ha[d] a ‘substantial and injurious
effect or influence in determining the jury’s verd?” Robertson 324 F.3d at 304 (quoting
Brecht v. Abrahamsorb07 U.S. 619, 629 (1993)3ke also Aleman v. Stern&20 F.3d 687,
690-91 (7th Cir. 2003) (“Nothing in the AEDPA sugtgethat it is appropriate to issue writs of
habeas corpus even though any error of federalthavmay have occurred did not affect the
outcome.”). Also, under the jurisprudence flowingm Teague v. Lanet89 U.S. 288 (1989), a
habeas court cannot grant relief if it would requhie creation and retroactive application of new

constitutional law.See Horn536 U.S. at 272.

Respondent has moved for summary judgment on stamas. Summary judgment is
proper where the record shows “no genuine issudge agy material fact and that the moving
party is entitled to judgment as a matter of lawsED. R. Civ. P. 56. “As a general principle,
Rule 56 of the Federal Rules of Civil Proceduréatieg to summary judgment, applies with
equal force in the context of habeas corpus cagelsrk v. Johnson202 F.3d 760, 764 (5th Cir.
2000). In ordinary civil cases, a district counhsidering a motion for summary judgment must
view all the evidence in a light most favorableghe nonmoving partySee Anderson v. Liberty
Lobby, Inc, 477 U.S. 242, 255 (1986) (“The evidence of themovant is to be believed, and all
justifiable inferences are to be drawn in his fadrorHowever, a court must view a summary

judgment motion through “the prism of the substangvidentiary burden.’ld. at 254.
12



Where the state courts have already resolvedsanei’s factual allegations by express or
implicit findings, and the prisoner fails to prowy clear and convincing evidence that the
presumption of correctness of 28 U.S.C. § 2254]ekibuld not apply, construing facts in his
favor is inappropriate and unauthorized. This Gotimerefore, applies general summary
judgment standards only insofar as they do notliwbn#ith the language and intent of the
AEDPA or other habeas law.See Smith v. CockrelB11l F.3d 661, 668 (5th Cir. 2002),
overruled on other grounds by Tennard v. Dretké2 U.S. 274 (2004); Rule 12 of theRs
GOVERNING SECTION 2254 CASES IN THEUNITED STATES DISTRICT COURTS Because Masterson
presented many of his claims in state court, aedsthte courts issued detailed findings of fact
and explicit conclusions of law with respect toleaghausted claim, the AEDPA largely guides
this Court’s summary judgment review. With respectny issue falling outside the AEDPA

standards, federal law plainly allows for summasgndssal if unexhausted claims lack merit.

With those standards in mind, the Court turns stdrson’s grounds for relief.

ANALYSIS OF MASTERSON’S GROUNDS FOR RELIEF

Ineffective Assistance of Counsel (claims oneyb, and eleven through fourteen)

Masterson argues that his trial attorneys madaffingent efforts to avoid a capital
conviction and to avert a death sentence. In vaug a trial attorney’s efforts, courts use the
framework established i8trickland v. Washingtor66 U.S. 668 (1984), that asks whether “a
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defense attorney’gerformancdiell] below an objective standard of reasonableresd thereby
prejudice[d] the defense.”Yarborough v. Gentry540 U.S. 1, 4 (2003) (emphasis addege
also Wiggins v. Smitb39 U.S. 510, 520 (2003). “Surmounti@tyicklands high bar is never an
easy task.”Padilla v. Kentucky559 U.S. 356, 371 (2010). In evaluating coussegrformance,
“[jJudicial scrutiny . . . must be highly deferealkli because “[i]t is all too tempting for a
defendant to second-guess counsel’s assistancecafteiction or adverse sentence, and it is all
too easy for a court, examining counsel's deferis® & has proved unsuccessful, to conclude
that a particular act or omission of counsel wasasonable.” Strickland 466 U.S. at 689.
Thus, “a court must indulge a strong presumptiat ttounsel’s conduct falls within the wide
range of reasonable professional assistanitke.at 689. A court measures whether an attorney’s
performance prejudiced the defense by whether étiera reasonable probability that, but for
counsel’s unprofessional errors, the result ofgteceeding would have been differentafler

v. Cooper___U.S.___,132S. Ct. 1376, 1384 (2012) (quirickland 466 U.S. at 694).

A. Evidence ofMens Rea through a Pathologist (claim one)

Masterson confessed that he intended to kill tbenv. The defense, however, sought to
retract that statement through Masterson'’s trigliteony. When he took the stand, Masterson
claimed that he willingly engaged in sexual intense with the victim. Masterson testified that
the victim asked to be strangled during sex. AdtHlg, the victim died after he complied, even
though Masterson had no intent to kill him. Withat version of events, trial counsel
investigated the possibility that a medical comdhifirather than Masterson’s intent to kill, caused
the victim to pass away. Masterson faults trialirs®el for not presenting testimony from a

defense expert witness to bolster the defensetsyrend Masterson’s trial testimony.
14



1. The trial testimony

Dr. Paul Shrode, an assistant Harris County meéxaminer, performed an autopsy on
the victim and established the cause of death. SBrode determined that the victim died from
“external neck compression.” Tr. Vol. 18 at 207rial counsel, however, investigated the
possibility that heart disease contributed or cdubke victim's death. To that end, the defense

obtained the assistance of Dr. Robert Walmseyrdiatagist.

Trial testimony adduced by the prosecution, howedécounted the effect of heart
disease in the victim's death. Dr. Shrode testifieat some external injuries he found on the
victim's body suggested that he died during a tssin apparent rug burn on his face;
hemorrhages around his eyes, caused both by n&cgression and by gravity as the body lay
face down; and contusions on his hands. Dr. Shaumeed that the victim had probably
struggled before his death because of the conditidhe bedroom and the fact that one of his
acrylic nails had been pulled off. Tr. Vol. 182085-06. Dr. Shrode explained that “external
neck compression” caused the victim to asphyxidte.Vol. 18 at 205, 208. Dr. Shrode testified
that the assailant did not break any bones in #uk,nsuggesting the he did not strangle the
victim with his hands. Tr. Vol. 18 at 202-03. Tinéact bones suggested that the assailant likely
used a sleeper hold “where the elbow, the crodk®farm is up against the windpipe so that the

actual pressure is on the sides of the neck.”Vot. 18 at 201.

The prosecution’s questioning then turned to DOmo8e’s internal observations. Dr.
Shrode testified: “He also had hardening of anrgrtee call it arteriosclerosis. One of his main

coronary arteries was very narrowed. It wasn'tseth it wasn’t occluded, but it was very

15



narrowed.” Tr. Vol. 18 at 206. While the narrowaatery “[p]otentially” could have caused the
victim to die earlier during a strangulation, “te&r no evidence of any acute or really sudden
change in his heart muscle. Also there was no hedraging in the heart muscle which could
suggest an acute heart attack[.]” Tr. Vol. 18 @6,2207. Using Dr. Shrode’s testimony, in
conjunction with the description of the murder im$ferson’s confession, the prosecution argued

that Masterson intentionally killed by stranglifgetvictim after he passed out.

The defense’s cross-examination of Dr. Shrodel igeestablish that a sexual act known
as autoerotic asphyxiation caused the victim’s theastop, without Masterson intending any
harm. Dr. Shrode had discounted autoerotic asphigxi as the cause of death because “the
purpose of decreasing the blood flow . . . is tmlmen the enjoyment of the climax” and “[i]f
somebody else does this to the deceased duringualsect and the person passes out, what's the
point of continuing to strangle ‘em?” Tr. Vol. B 232. Dr. Shrode explained: “If a person
passes out, the blood flow will resume to the bramd consciousness will return. So my
conclusion is that blood flow was impeded afterieek was compressed for some time and the
person passed out” but that the “blood flow wa$ @intinued to be impeded for some time after
that.” Tr. Vol. 18 at 231. Dr. Shrode said: “Whyperson would want to continue to strangle

them [once they lost consciousness]? Becausenhated to kill them.” Tr. Vol. 18 at 237.

Still, trial counsel’s cross-examination stilli@pen the possibility that the victim’s heart

condition contributed to his death:

Trial counsel: Is it possible that a consensuslesx involving something
like that occurred that consciousness was |abtlaat
because of Mr. Honeycutt’s special circumstamcéss

16



cardiovascular system that he went into thatyaéinmic
state and ultimately expired?

Dr. Shrode: | don’t think so. | don’t think sodaeise of the significant
collateral support that his heart muscle had ftobenother
arteries. That because there’s no evidencehtiat
suffered any kind of heart disease to the mubeleis
because of the narrowing of the artery.

Trial counsel: But didn’t you also tell us thagiperson went into an
arrhythmic state that might not necessarily skamwmage to
the heart upon examination?

Dr. Shrode: Yes.
Tr. Vol 18 at 234.

With that cross-examination, trial counsel thed dot consider it necessary to call Dr.

Walmsey to the stand. Trial counsel explainedeirtaffidavits:

[T]he defense employed the services of a Cardistogi . to testify about the
Complainant’s death. Through our consultation vidth Walmsey, we were able
to develop the areas for cross-examination of fsestant medical examiner, Paul
Shrode, M.D. During cross-examination, Dr. Shrodaceded each point about
which Dr. Walmsey would have testified. Co-counaetl | agreed it was no
longer necessary for Dr. Walmsey to testify.

State Habeas Record at 146.

The prosecution’s closing arguments discountedpthesibility that Masterson was not

responsible for the victim’s death:

[T]here was some testimony that the complainathigmcase had hardening of the
arteries and we all know from listening to [Dr. 8the] that what that means is
that his conduct that but for the conduct of theeddant in other words strangling
the victim, the victim would not have died. Mayvkadied early, it may have
taken less time . . . but in terms of causatioori’'dknow if that's going to be a

factor][.]
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Tr. Vol. 20 at 6. The defense, however, countehadl Dr. Shrode’s testimony did not exclude

their theory that Masterson did not intend to Kill:

Everything that he talked about was consistent thighsleeper hold pressure is on
the side of the neck, not on the front of the netle could have gone into an
arrhythmic state. As he agreed, all that evidersceas consistent with a
consensual sex act as with asphyxiation. Whenet tto ask him can you
distinguish between the two, can your scientifieding -- because he didn't
decide who'’s guilty or not, he didn't decide intamtnot, he just tells you what
the findings are. He is supposed to be an indeggenuedical expert employed
by you, the citizens of Harris County, to come &eslify about his findings.

He jumped on the home team’s train just a littieibithis trial because when |
tried to press him about his findings he said wtglist couldn’t have been. Why
is that, Doctor? Well it just couldn’t have beeihy is that Doctor? Because if
you choke someone until they’re unconscious whyldigau keep going? You'd
stop. Well, that does make sense. Is that thethirlg you can point to Doctor?
| think | asked him three times, and | think thasathe only thing he ever came
up with. He said, well, normal blood flow wouldstene, but that was only a
surmise on his part. He doesn’t know that. Hei#ddthat the body was in . . .
this position . . . with his head down. He adndittleat gravity could have caused
all these injuries that he found as well as these hold. Nothing that he could
point to said this is definitive that this was atentional external compression.

Tr. Vol. 20 at 20-21.

2. Masterson’s Habeas Claim

On state habeas review, Masterson faulted hisnatys for not vigorously challenging
Dr. Shrode’s expert testimony. Masterson recoghthat the circumstances, particularly given
his police confession, left his attorneys with feptions. Masterson did not take issue with his

trial attorneys’ strategy of attacking his intent strangling the victim. In fact, Masterson
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premised his ineffective-assistance claim on thaes¢heory evinced by trial counsel’s cross-
examination of Dr. Shrode: that “the additionakstes on the heart superimposed on the effects
of sexual excitement led to a fatal cardiac arrimygharising out of [the victim’s] unforeseeable
predisposition to such an arrhythmia because ajrary arteriosclerosis” which “may not have
been recognizable to [Masterson] who may not haversed the hold quickly enough to avert

the irreversible consequences.” State Habeas Retds®.

Masterson argued that trial counsel should hawateved Dr. Shrode’s testimony by
calling a defense expert in rebuttal. In suppddsterson relied on an affidavit from Dr. Paul B.
Radelat, a medical doctor and forensic patholodist. Radelat reviewed the autopsy report and
portions of the trial testimony “in order to fornpiaions regarding the death of [the victim] and

the circumstances associated with his death.”Radelat opined:

Based upon the material available for my review apan my forty plus years of
training and experience in pathology, it is my egmthat the choke hold/sleeper
hold applied to the neck of Darin Shane Honeycuit Defendant Richard

Masterson produced a partial reduction in cereblabd flow thus producing

brain hypoxia and partial if not complete unconssitess. Simultaneously with
the brain hypoxia, there was compression on thetidasinuses with increased
heart rate and systemic hypertension. In reasonaleldical probability, these
additional stresses on the heart superimposedeadtenergic effects of sexual
excitement led to a fatal cardiac arrhythmia iniD&hane Honeycutt arising out
of his unforeseeable pre-disposition to such army#mmia because of the
coronary atherosclerosis demonstrated at post-magi@mination.

Expressed in other terms, the choke/sleeper hgbliegpto the neck of Darin
Shane Honeycutt at his request for erotic effecDejendant Richard Masterson
in reasonable medical probability could have preduthe desired erotic effect,
i.e. decreased consciousness, while almost sinadtesly producing the
decidedly undesirable effect of cardiac arrhythmiiis transition to cardiac
arrhythmia, producing increasing semi-consciousnessxd  eventual
unconsciousness may not have been recognizable dfen@ant Richard
Masterson who may not then have reduced the hoicklguenough to avert

19



irreversible consequences. This sequence of evenitd be consistent with the
facts related by Richard Masterson in his trialitesny.

State Habeas Record at 26-27.

Notwithstanding Dr. Radelat’s affidavit, the stdtabeas court found that trial counsel
was “able to effectively prepare for cross-examoratof assistant medical examiner [Dr.]
Shrode through their consultation with expert [DNpImsey.” State Habeas Record at 165.
With that preparation, trial counsel’s cross-exaation effectively placed before the jury the

substance of the theory propounded by Dr. Radelat:

[Dr.] Shrode acknowledged during cross-examinatiwat a sleeper hold could
have been applied to the [victim] from the rearimgyirsexual intercourse a
scenario fitting the [Masterson’s] testimony abatbking the [victim]; that it

was possible for an individual to go into an arhimyic state and die without
evidence of a heart attack occurring; that thetijvic could have been in an
unconscious arrhythmic state and the position ef[tlictim’s] body could have
contributed to compromised blood flow due to tlexitbn of the neck

State Habeas Record at 165. Trial counsel wastaldelduce that “there was nothing in [Dr.]
Shrode’s post-mortem findings that would differatdi an external compression intentional
strangulation from a sexual asphyxiation accidestahngulation other than [Dr.] Shrode’s
opinion that someone would stop compressing angt@eon’s neck in sexual intercourse after
the other person lost consciousness|.]” State elaBecord at 165. Trial counsel’'s questioning,
therefore, supported Masterson’s testimony in whiehretracted his confession and claimed that

he did not intend to kill.

With trial counsel’s preparation and questionitige state habeas court endorsed the
strategic decision that “it was unnecessary for.][DValmsey to testify after [Dr.] Shrode

conceded the points about which Walmsey would hestfied[.]” State Habeas Record at 165.
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In short, “the speculative assertions in the hals#fdavit of [Dr. Radelat] were essentially
presented to [Masterson’s] jury through trial cala’scross-examination of Dr. Shrode[.]” State

Habeas Record at 165. For those reasons, thenstadas court denied habeas relief.

3. Federal Review

Masterson must show that the state habeas coej'stion of this claim was contrary to,
or an unreasonable application of, federal |&®ee28 U.S.C. § 2254(d)(1). Masterson faces a
difficult task in challenging trial counsel’s eftsrto counter Dr. Shrode’s testimony. After
consulting with a medical doctor, trial counsel maal strategic decision to rely on cross-
examination to bolster Masterson’s revised accafnthe crime. Strickland jurisprudence
traditionally affords great deference to an attgimestrategic choices. See Knowles v.
Mirzayance 556 U.S. 111, 124 (2009) (*[S]trategic choiceadwn after thorough investigation
of law and facts relevant to plausible options argually unchallengeable.™) (quoting
Strickland 466 U.S. at 690). The AEDPA heightens that dafee, creating a “‘doubly
deferential’ standard of review that gives both skee court and the defense attorney the benefit
of the doubt.” Burt v. Titlow _ U.S. __ , 134 S. Ct. 10, 13 (2013) (quotglen v.
Pinholster 563 U.S. _, 131 S. Ct. 1388, 1403 (201W)asterson has not shown that the

Court should second guess trial counsel’s stratiegyt his defensive theory before the jury.

In his federal habeas petition, Masterson taksseisith trial counsel’'s efforts for two
reasons. First, Masterson faults trial counselétying on the opinion of a cardiologist, rather
than a forensic pathologist, when preparing faltriMasterson contends that a cardiologist “is

not . . . trained to determine manner and meandeath.” (Docket Entry No. 53 at 33).
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Masterson, however, has not adequately shown thedr@iologist's medical training would
ineffectively prepare him to understand what happeto the victim’'s heart. As Respondent

argues.

The defense’s case rested on the theory that Masteaccidentally killed
Honeycutt by applying a sleeper hold during sex tadl Honeycutt's death was
accelerated in large part because he suffered &dmeart condition Masterson
could not have foreseen. Under the circumstantesade perfect sense for the
defense to consult a doctor who has expertise jplaging how coronary artery
disease may contribute to death.

(Docket Entry No. 5 at 23).

“The selection of an expert witness is a paradigimaxample of the type of ‘strategic
choic[e]’ that, when made ‘after thorough investiga of [the] law and facts,” is ‘virtually
unchallengeable.”Hinton v. Alabama__ U.S. |, 2014 WL 684015, at *7 (Feb. 24,4901
(quoting Strickland 466 U.S. at 690). Trial counsel's work with DMalmsey provided a
familiarity with the relevant medical issues. Tradunsel used that knowledge to further the
defense’s case. Cross-examination left open thsilpbty that consensual strangulation may
have led to a situation where the victim’s hearndibon contributed to his death. Masterson has
not shown that relying on a forensic pathologisthea than a cardiologist would have

meaningfully strengthened trial counsel’s abilitynhake strategic decisions.

In Masterson’s second point, however, he argues thoss-examination proved an
ineffective means to advance the defense’s thebtgsterson contends that “[t]he statements in
Dr. Radelat’'s affidavit are powerful - infinitely are compelling than what the Respondent
asserts was an effective cross examination by defeounsel.” (Docket Entry No. 78 at 5).

Without calling an expert witness, trial counsealfess-examination touched on the issues raised
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by Dr. Radelat’s affidavit. As Respondent observesntrary to Masterson’s assertions, Dr.
Shrode did concede virtually every point [duringsg-examination that] Dr. Radelat makes in
his affidavit, and then some.” (Docket Entry No.ab 24). In fact, the only meaningful

difference between the information derived durimgss-examination and that in Dr. Radelat’s

affidavit is an expert opinion that the death wasatcidental.

“Stricklanddoes not enact Newton'’s third law for the pres@mteof evidence, requiring
for every prosecution expert an equal and opposkpert from the defense. In many
instances cross-examination will be sufficient pase defects in an expert's presentation.”
Richter  U.S. at __ , 131 S.Ct. at 791. Mastersonnoasconvincingly shown that “an
expert pathologist was the only way to rebut tiséiteony of Dr. Shrode.” (Docket Entry No. 53
at 33-34). Masterson has not demonstrated thaasonable attorney could not see cross-

examination as an effective too to put the the@fpie the jury.

Even had trial counsel called an expert such asRRadelat, Masterson has not proven
that additional testimony would have resulted ireasonable probability of a different result.
“In making [the actual prejudice] determinationc@urt hearing an ineffectiveness claim must
consider the totality of the evidence before thadggpior jury.” Strickland 466 U.S. at 695. Dr.
Radelat premised his opinion on the version of &s/Bfasterson gave in his trial testimony. The
record does not show that Dr. Radelat took intcsm®ration Masterson’s confession, where he
admitted to strangling the still-living victim oncke became unconscious. Masterson’s
ineffective-assistance claim presumes that the ywopld disbelieve the statement he made

confessing that he intended to kill the victim. d#ason has not given any reason to believe

23



that, even with the benefit of Dr. Radelat’s opmigurors would find that Masterson lied in his

confession.

Significant evidence corroborated the account Btash gave in his police statement.
Masterson’s actions after the victim’s death were gonsistent with someone who participated
in an accidental death, but one who killed to stealutomobile. Masterson repeatedly made
statements indicating that he had intended to Kil.fact, when Masterson’s brother suggested
that “the guy might have died from a heart attadkdsterson “said that was bull shit.” Tr. Vol.
18 at 170. And within days Masterson strangled esmme in the same manner as the victim.
Even had trial counsel put forth the proposed exjgstimony, the State would still lambast the
“ridiculous, incredible” theory as it did at clogin“The most important thing for you to consider
in deciding his intent . . . was it intentional was it an accident. . . . |If you had killed

somebody by accident would you go do it again diags later?” Tr. Vol. 20 at 7, 35-36.

Masterson’s attorneys attacked the validity ofduafession and presented an alternative
version of the crime through his testimony. Theyjobviously discounted Masterson’s self-
serving account. The weight of Dr. Radelat’'s opmnivould not be so great as to change the
jury’s consideration of the evidence. Mastersos Im@t shown that the state court was
unreasonable in finding that trial counsel did mdlate his constitutional rights by not

presenting expert testimony to the jury.

B. Mitigating Evidence in the Punishment Phase (clens two, twelve, and
thirteen)

Masterson complains that trial counsel made ingafit efforts to put mitigating

evidence before the jury. Trial counsel beganrthmiestigation into a punishment phase
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defense before trial. According to affidavits sutbead on state habeas review, trial counsel
interviewed Masterson and his family members tonesbout his background. Trial counsel
requested, and received, funds for an investigatdt mental-health expert. Dr. Dennis
Longmire, “an expert on future dangerousness” atatliwhether Masterson would be a future
societal threat and “concluded that the defendaat & high probability of future violence

compared to the general population of murderegdte Habeas Record at 146g alsdlr. Vol.

22 at 74. Dr. Longmire, however, apparently alsarhmed much about the difficulties in

Masterson'’s childhood.

Masterson handicapped trial counsel’'s efforts tw @ny mitigating features of Dr.
Longmire’s testimony before the jury. Mastersostiincted his attorneys that “he did not want
his family blamed for his actions or have them pattrial.” State Habeas Record at 146.
Accordingly, Masterson instructed counsel not tib Da Longmire as a witness. State Habeas

Record at 146.

Nonetheless, trial counsel still presented son@nmation about his upbringing. Trial

counsel summarized their strategy in calling pumisht phase witnesses:

During punishment the defense presented the tesyimbthe defendant’s sister
Ramona Weiss and two Harris County Sheriff's Offamputies. The defense
presented these witnesses to inform the jury ofdéfendant’s positive traits

mitigating reasons for the offense and the defersl@wome life and background.

As defense counsel we made strategic decisiors\abd to call as witnesses and
presented the witnesses whom we thought woulddsestfit Richard.

State Habeas Record at 145. In particular, Ms.s@/gave a brief account of Masterson’s

childhood that was filled with abuse, difficultypétumult.
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Masterson himself, however, undercut counsel'sreff Masterson’s trial testimony
verified that he would habitually be violent. Mastan told jurors not to blame his family in their

consideration of mitigating factors:

Everybody lives and dies by the choices that thaken None of my family out

there could control what | did. | did what | diddaeise | wanted to do it, not
because they made me do it, or because | got myhseped. | got my ass
whooped because | deserved it a lot of times. $omas | got whooped because |
didn’t deserve it but most of the time | -- | didnsething wrong, | got punished
for it. Just like now, there’s a time when peojpist got to say, | did it, | accept
responsibility for it.

Tr. Vol. 22 at 84-85.

Masterson now claims that trial counsel did not efmugh to prepare and present
mitigating evidence, particularly as it relates s childhood. Masterson argues that trial
counsel’s reliance on testimony from his sistekéak sufficient breadth and detail about his
background. Masterson alleges that trial courtsalilsl have bolster the punishment defense by:
(1) calling a psychological expert to relate anctegtualize incidents from Masterson’s
turbulent upbringing (claim two); (2) adducing ret® prepared during Masterson’s custody as a
juvenile (claim twelve} and (3) telling the jury that Masterson had beest sis a youth (claim

thirteen).

The bulk of the evidence that Masterson faultal ttounsel for not presenting comes

through affidavits and reports prepared by mengalth experts. Masterson, in fact, does not

8 Respondent also argues that Masterson proceglaefihulted judicial consideration of claim twelvén
his initial state habeas application, Mastersoseia claim somewhat similar to claim twelve. Eher
Masterson argued that trial counsel should havedunted his juvenile records into evidence. Hisemnt
ineffective-assistance claim addresses a distgstte — how trial counsel could mitigate the violects
contained in his juvenile records. Neverthelebg, Court finds that Masterson adequately presented
similar allegations to claim twelve in his initipleading. The Court will apply the AEDPA's defetiah
standards to claim twelve.
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suggest the name of any lay witness trial courtsalilsl have called to testify. Masterson wishes
that trial counsel had relied on an expert who,levbovering much of the same ground as the
testimony given by Ms. Weiss, could “tell the jumny those experiences made Mr. Masterson
the man before the court that day.” (Docket Emii. 53 at 46). To that end, claims two,

eleven, twelve, and thirteen rely on informatiove&leped by an expert on state habeas review

and that found in the TYC records.
1. Dr. Brown’s Report

During the state habeas process, state habeaseatoatained a clinical psychologist, Dr.
Jerome B. Brown, to investigate mitigating evidenc®©n February 3, 2004, Dr. Brown
conducted a clinical interview with Masterson i tAolunsky Unit of the Texas Department of
Corrections. Dr. Brown also reviewed records frbtasterson’s time in TYC custody. Dr.
Brown produced a report wherein he summarized thiemal from the TYC records and reached

his own independent conclusions. Using Dr. Browejsort, Masterson argued on state habeas:

Mr. Masterson was interviewed by psychologist [@rodne Brown, in preparation
of the state writ application (Appendix E). In theterview Mr. Masterson
provided much more information concerning his dmndldd including the beatings
at the hands of Mr. Masterson'’s father. He wasrofflapped or struck with such
items as belts, switches, water hoses, extensiodscand coat hangers. The
beatings were often administered in the middlénefriight when his father was in
a drunken rage, as punishment for some minor itinracMr. Masterson also
regularly witnessed his father beating his motiMost tellingly, Mr. Masterson
was sexually abused by his brother when he wag g&grs old, on at least one
occasion. Information like this, placed in the mopontext, would have assisted
the jury in understanding what was compelling andigating about Mr.
Masterson and why his life should be spared. Thezendications from treatment
records that Mr. Masterson may have had some tiypttemtion deficit disorder.

Mr. Masterson also revealed a long history of dabgise, primarily the use of
cocaine and crack. Mr. Masterson reported fiftysaventy-five seizures when
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overdosing on drugs. When Mr. Masterson was inTimeas Youth Commission
he underwent a psychiatric evaluation that reconteérthat he be considered for
residential treatment. It did not appear that her egceived such treatment.

(Docket Entry No. 53 at 34-38). Additionally, Dr. Brown made several observatidhat led
him to believe that Masterson may suffer from orgdmain damage. On that basis, Masterson
argued that trial counsel should have presentee matigating evidence and evidence of brain

damage to the jury through an expert such as [@wBr

The state habeas court reviewed Dr. Brown’s reaod trial counsel’s affidavits. The
state habeas court, however, concluded that thgatiitg factors in his report “were essentially
presented during [Masterson’s] trial.” State Hab&acord at 165. As the state habeas court

found,

trial counsel investigated possible mitigating evide, consulted an expert on the
issue of future dangerousness, reasonably chosdonptesent evidence that
would be more harmful than helpful, competently aigbrously presented guilt-
innocence and punishment evidence, cross-examingaesses presented a
defensive theory and argued against convictionta@dleath penalty.

State Habeas Record at 168.

Dr. Brown'’s report plays on the same general treeageMs. Weiss’ testimony and only
differs in detail, not in mitigating thrust. Thenlg feature in Dr. Brown'’s report that differs
fundamentally from Ms. Weiss’ account is his sugpicthat Masterson has organic brain
dysfunction, which the Court will discuss with regao claim eleven. Otherwise, nothing

indicates that the added veneer of psychologictin®ny would have measurably strengthened

o Masterson’s briefing in his second ground forefehlso faults counsel for not presenting repprepared
by two mental-health experts that are containedisn TYC records. In his twelfth claim, however,
Masterson challenges the omission of the TYC rexasl a different ground for relief. The Court will
discuss his TYC records separately.
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the impact or importance of Masterson’s backgroundoreover, Dr. Brown’s report runs
contrary to Masterson’s explicit instructions tg httorneys not to blame “his family . . . for his
actions or have them put on trial.” State HabeasoRl at 146. Even if trial counsel had
developed evidence similar to that in Dr. Brownépart, Masterson may not have let trial
counsel present it to the jury. Under those cirstamces, the state habeas court was not

unreasonable for not finding that trial counsefqened deficiently.

2. TYC Records

Masterson also claims that trial counsel shouldehdased the punishment defense on
records from when he was in state custody as ahyoils discussed below, confusion about
what happened at trial has created an uncertaordeand has required Masterson to revise the
claim he raised in state court. Nonetheless, tbertCfinds that Masterson has not shown a

constitutional violation regarding trial counsdf¥satment of his juvenile records.

At age sixteen, the State committed Mastersonh& dustody of the Texas Youth
Commission (“TYC”) after his arrest for the unauiaed use of a motor vehicle. During his
time in TYC, parole officers, mental-health professls, nurses, and others evaluated
Masterson for various reasons. They generatedrteeploat were included in his TYC file.
These records divulge much information about Mast@s childhood, providing a rich insight
into his troubled and turbulent background. Psladioal reports describe his upbringing in an
abusive home where he was not shown much love.diffisult childhood contributed to a later
diagnosis of “[clJonduct disorder, solitary aggresstype, moderatel[,]” “[a] typical personality

disorder traits and borderline and possible atypimapolar traits[,]” and “[p]robable mild
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organic brain dysfunction and strabismus with ampig.]” (Docket Entry Nos. 54-56,

Petitioner’s Exhibit F).

Along with the potentially mitigating evidencegeti’YC records contain sharp reminders
of Masterson’s early and pervasive lawlessnesse rElcords chronicle Masterson’s youthful
drug usage, his expulsion from school, his wantisnedard for the law, and his prior crimes
against homosexual individuals. Importantly, threcards recount violent acts, including
smashing a police car’s window, fighting from elen@@y school years on, prior shootings, and

other aggressive acts.

The records came before the jury, though the defeever highlighted their contents. At
the start of the punishment phase the prosecutitered several documents into evidence,
including Masterson’s TYC records (introduced ast&$ Exhibit 54). Tr. Vol. 21 at 5. The
defense did not object. The prosecution reliedtlmm TYC records while cross-examining
Masterson, referring to criminal acts during hisnage years and arguing that “even prior to
[age] 16 you had started being violent with peaplelr. Vol. 22 at 87. The cross-examination
mentioned the crimes that landed Masterson in T¥§&ady including his “involve[ment] in a
drug deal where you had shot yourself and you wuh&d been shot[,]” and “commit[ing] the
felony of burglary of a building[.]” Tr. Vol. 22t&88. The defense did not rely on the TYC

records to mitigate against a punishment of death.

On state habeas review, Masterson claimed that t@unsel provided ineffective
representation by not adducing the TYC records ietadence. The entire state habeas

proceedings labored under the misapprehensionhbdtY C records never came before the jury
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in any form. Masterson’s habeas application inioedl this error into the habeas action by
arguing: “These Texas Youth Commission records vedr@ined by counsel but it does not
appear that they were ever introduced in eviderncthe punishment phase.” State Habeas
Record at 18. Based on this error, the state Isabetton went ahead without recognizing that

the prosecution had put the TYC records into eviden

Nevertheless, the State adduced affidavits frorstbfaon’s trial attorneys that explained

why they did not rely on the TYC records:

The information contained within those [TYC] recerdias more harmful than
helpful. For example, the records included infoipratregarding the defendant’s
extensive drug use, habit of fighting, expulsiammirschool, and shooting another
individual. The record also contained informati@mcerning the defendant being
shot during a drug deal. Most importantly, the rdaeflected that the defendant
told a Texas Youth Commission counselor that tHerdtant and his friends used
to rob wealthy homosexuals in order to get monelye Tefendant’'s sister,
Ramona Weiss, testified about the family and bamkgd, so the Texas Youth
Commission records were not necessary to disseenthat information to the

jury.
State Habeas Record at 153-54. In other wordd, daunsel did not rely on the TYC records

because (1) in their estimation the harm from im@tion about Masterson’s prior bad acts
outweighed any mitigating benefit; (2) the recorsisowed that Masterson’s targeting of
homosexuals as victims was long-standing; and (@) TYC records were cumulative of

testimony already before the jury.

The state habeas court issued factual findingsniged in part on the belief that the TYC
records did not come before the jury. The stateeha court found “based on the credible

affidavits of trial counsel” that Masterson’s atteys
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reviewed . . . [his] TYC records and made the reabte strategic decision not to
present [the] TYC records because they containedalfowing information that
was more harmful than helpful to [Masterson]: [haslmission of extensive drug
abuse; [his] applicants average 1Q range; [his]iadion that he and his friends
robbed wealthy homosexuals to get money; [his] thabfighting in first grade;
[his] expulsion from school; and [his] shooting ssne during a drug deal.

State Habeas Record at 166. Also, the state habesasfound that counsel

made the reasonable trial decision to present rgalef [Masterson’s] abuse and
lack of a loving nurturing environment through there compelling testimony of

Ramona Weiss, [his] sister who testified that tHieiher kidnapped their mother

when [Masterson] was three years old; that thetesn-year-old sister took care
of them for one month during that time; that theither often came home after
drinking and beat the children, including [Mastersdhat their father showed no

affection towards the children; that [Mastersonjswdaced in a foster home at
one point; and that [Masterson] who had eye problamd was teased as a child
attended school regularly until he was twelve yels

State Habeas Record at 166-67. Additionally, ttateshabeas court found that his sister’s
testimony replicated portions of the TYC records;hsas the parts recounting that Masterson’s
“IQ score indicated a lack of a loving, nurturingvgonment and that [Masterson] had to rely on
his own capabilities to survive[.]” State Habeasc®d at 167. The state habeas court found
that psychological diagnoses in the TYC recordsrénmesented through the testimony of other
witnesses [conduct disorder], no more than spdoulafprobable mild organic brain

dysfunction], or not especially sympathetic [substa abuse] or mitigating [ADHD].” State

Habeas Record at 167.

Accordingly, the state habeas court concludedttie@tcounsel made a strategic decision
not to introduce the TYC records, but to presentgaiing evidence through Masterson’s sister.

Importantly, the state habeas court held:
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Trial counsel cannot be considered ineffective rfot presenting [Masterson’s]
thirteen-year-old TYC records whose slight mitiggtivalue if any would have
been lost amidst the harmful information contained the records about
[Masterson’s] extensive drug use, habit of fightiegpulsion from school, his
shooting another individual during a drug deal, ardadmission that he robbed
wealthy homosexuals.]

State Habeas Record at 171. Given that negatfeemation, Masterson “fail[ed] to show that

the results of the proceeding would have been réffiteif such records have been presented.”

State Habeas Record at 171.

In his initial federal petition, Masterson likewislid not recognize that the TYC records

came before the jury. Only in Respondent’s angligtthe state habeas court’s misapprehension

become apparent. Respondent acknowledged thatotifesion called into question the state

court’s findings regarding deficient performandgugh not in a determinative manner:

The Director concedes that the finding that trialiesel chose not to admit the
TYC records as a matter of trial strategy is eromse but not for the reasons
Masterson asserts. Instead, as discussed belowe ttexords were actually
admitted at trial at the State’s request; thus,nsel could not have been
ineffective for failing to present them to the jufijhe additional findings are
proper, and based on the totality of the record,state court’s decision was not
objectively unreasonable.

(Docket Entry No. 5 at 40}, Masterson, on the other hand, argues that tlee &rrthe state

habeas decision “necessitates a remand to statefopa review of the findings,” (Docket Entry

10

11

The TYC records also include information aboutiacident where Masterson was shot as a youth.
Masterson did not ask the state habeas court gmlgifto find trial counsel ineffective on that is.
Masterson himself, nevertheless, told the jury tlasuffered a gunshot wound. Tr. Vol. 22 at §he
circumstances surrounding that injury were not Whuolitigating. Masterson testified that he waswith

the bullet in a drug deal where he shot another. nidasterson, however, claims that trial counselusth
have presented evidence to jurors that the incidansed Masterson to experience Post-TraumatissStre
Disorder (PTSD). Nothing in the record substastiathat Masterson suffered from PTSD, much less
because of his involvement in a shootout duringug dleal. The Court would deny claim thirteen § it
merits were fully available for federal considenati

The Court observes that, even with the misapmisbe about the records, trial counsel obviousty rbt
want to emphasize them. State habeas counsekdverr
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No. 78 at 8), though he has not shown that Texasldvmot permit successive habeas

proceedings on that issuseeTeEx. CoDE CRIM. PrRO. art. 11.071 § 5.

The state court’s error is not fatal to all itedings. The state habeas court found no

prejudice from trial counsel’s failure to put thentents of the TYC records before the jury:

Trial counsel cannot be considered ineffective rfot presenting [Masterson’s]
thirteen-year-old TYC records whose slight mitiggtivalue, if any, would have
been lost amidst the harmful information containedhe records about [his]
extensive drug use, habit of fighting, expulsioonirschool, his shooting another
individual during a drug deal, and his admissiomttline robbed wealthy
homosexuals; [Masterson] fails to show that theltesof the proceeding would
have been different if such records have been prede Strickland v
Washington466 US 668, 104 S.Ct. 2052 (1984).

State Habeas Record at 171. Whether considered cdaim that trial counsel should have
introduced the TYC records (his initial allegationy) that counsel failed to rebut them (his
federal allegation), the state habeas court’'s gubn prejudice is still valid. The Court will

consider the potential prejudice flowing from tr@unsel not relying on the TYC records in

conjunction with the alleged harm from his othesffactive-assistance claims.

3. Cumulative Prejudice

The information contained within those [TYC] rederwas more harmful than helpful.
For example, the records included information rdiyay the defendant’s extensive drug
use, habit of fighting, expulsion from school, atwboting another individual. The record
also contained information concerning the defenth@irig shot during a drug deal. Most
importantly, the record reflected that the defendafd a Texas Youth Commission
counselor that the defendant and his friends usedlt wealthy homosexuals in order to
get money. The defendant’s sister, Ramona Weissifiée about the family and
background, so the Texas Youth Commission recoete wot necessary to disseminate
that information to the jury.

State Habeas Record at 153-54.
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Dr. Brown’s report, the TYC records, and otherrses of mitigating evidence contain
information that could have supported Mastersonisighment defense. For example, the TYC
records contain a report from psychologist Hectant@ indicating that Masterson had to rely on
himself when growing up because he lacked pareofgbort. Without a nurturing environment,
Masterson survived by developing aggressive behaviendencies. Another psychologist, Dr.
Kenneth Day, produced a report chronicling the msiiee abuse Masterson suffered at the hands
of his father. Also, Dr. Day diagnosed Mastersath weveral mental health problems, including
conduct disorder, substance abuse, attention téfygeractivity disorder, and possible mild
organic brain dysfunction. Both experts’ recoradearaged that a structured setting would
mitigate Masterson’s propensity to violence. DroBn would have corroborated Ms. Weiss’

testimony about Masterson’s troubled backgroundamaed childhood.

Yet the jury considered already had before it &icte to consider much of that
information. Unlike the detached information irethYC records, testimony from Masterson’s
sister painted a vivid and wrenching picture of thebulence and cruelty enveloping
Masterson’s childhood. Her testimony would endbéejury to find that neglect, abuse, and fear
punctuated Masterson’s childhood. Masterson'sisiinnected the turmoil in Masterson’s life
with his later violence. She opined that a strredluenvironment would squelch Masterson’s
violent tendencies. The jury, nonetheless, siilind insufficient mitigating evidence to support
a life sentence. The state habeas court couldmah$/ conclude that a jury would respond to

additional accounts mirroring his sister’s testimamthe same way.

Additionally, the TYC records were double-edge8tricklands prejudice prong asks

reviewing courts to “consider all the relevant@amce that the jury would have had before it if
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[trial counsel] had pursued the different pathCharles v. Stepheng36 F.3d 380, 393 (5th Cir.
2013) (quotingWong v. Belmonte$58 U.S. 15, 20 (2009)). A court must take “iamcount
that certain mitigating evidence would have expodleel petitioner to further aggravating
evidence.” Pinholster _ U.S.at ___, 131 S. Ct. at 1410. As theedtabeas court observed,
juries may not find some psychological conditioesch as substance abuse, as a mitigating
factor. Further, the TYC records would remind jilmy that Masterson’s violence was pervasive
in his life. His propensity toward fighting pernted his youth. He stole cars. He used drugs.
He smashed windshields in police cars. He comdiféenses against homosexuals. He shot a
man in a drug deal. Whatever mitigating effect theords had would be dampened by the

recurrent reminder that Masterson was a violentlawtess man.

Finally, any unpresented mitigating evidence waudtl come before the jury in isolation
from consideration of the crime a defendant hasnoitted. Although all capital-murder cases
involve horrible crimes, Supreme Court precedemfuastionably anticipates that the severity of
the crime is a relevant factor @trickland prejudice. See Smith v. Spisak58 U.S. 153-55
(2010); Strickland 466 U.S. at 69%ee also Vasquez v. Thal8B89 F. App’x 419, 428 (5th Cir.
2010) (“Naturally, the power of the newly amplifiechse to mitigate a jury’s selected
punishment will be contingent on other factors lie tase, such as the circumstances of the
crime.”); Carty v. Thaley 583 F.3d 244, 263 (5th Cir. 2009) (“In this reigieng, the brutality
of the crime is relevant but does not automaticalbymp additional mitigating evidence.”).
Masterson lured his victim into a compromising a@leflenseless position before killing with his
bare hands. He showed no remorse for his crimastéison committed a nearly identical crime

soon afterward, though that victim did not die.
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Masterson’s own punishment phase testimony gaeejdhy little reason to return
answers to the special issues that would resu#t iife sentence. Masterson told the jury to
disregard the turmoil in his background becaus¢/égrone lives and dies by the choices they
make. None of my family out there could controlavhdid.” Tr. Vol. 22 at 84> Masterson
told the jury that, “chances are,” he would actlemly in prison if “that's what it takes.” Tr.
Vol. 22 at 85, 94. Masterson’s testimony would énderpedoed any effort trial counsel would

have made to present additional mitigating evidence

In sum, Masterson has not shown that the statet'soruling was “so lacking in
justification that there was an error well undesst@and comprehended in existing law beyond
any possibility for fairminded disagreemenRichter ~ U.S. |, 131 S.Ct. at 786-87.
Accordingly, Masterson has not shown that trialrs®ml’'s representation amounted to deficient

performance that prejudiced his defense. The Geillrtleny claims two, twelve, and thirteen.

C. Procedurally Inadequate Ineffective-Assistance laims (claims eleven and
fourteen)

Masterson did not include his eleventh and foutfeelaims in his initial habeas petition,
but first advanced them in a successive state Badygalication. Masterson then raised them in

his amended federal petition. Respondent argusstiie AEDPA’s strict limitations period

12 In full, Masterson said:

Everybody lives and dies by the choices that timake. None of my family out there
could control what | did. | did what | did becauseanted to do it, not because they
made me do it, or because | got my ass whoopedt Iny ass whooped because |
deserved it a lot of times. Sometimes | got whoolpechuse | didn't deserve it but most
of the time | -- | did something wrong, | got pumégl for it. Just like now, there’s a time
when people just got to say, | did it, | acceppassibility for it.

Tr. Vol. 22 at 84-85.
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prevents federal adjudication of late-filed claieleven and fourteen. Respondent also contends
that Masterson defaulted all his new claims inestaburt. Masterson responds that the

procedural concerns do not pose a barrier to fedeveew.
1. Timeliness

The Court must decide whether Masterson advantzh<s eleven and fourteen in a
timely manner> The AEDPA established “an explicit limitation jmet for state prisoners filing
federal habeas petitionsFisher v. Johnsanl74 F.3d 710, 711 (5th Cir. 1999) (citihgnchar
v. Thomas517 U.S. 314, 327 (19968ee also Cantu-Tzin v. Johnsdrb2 F.3d 295, 298 (5th
Cir. 1998). Inmates generally must file the cansthnal claims one year after state review has
concluded. See28 U.S.C. § 2244(d). Masterson’s conviction beedmal when the United
States Supreme Court denied his petition for a wfitcertiorari on February 21, 2006.
Masterson v. Texa®$46 U.S. 1169 (2006). Because Masterson filedstate habeas application
during the pendency of his direct appeal, howetrex, AEDPA limitations period was tolled
until the Court of Criminal Appeals denied habeagf on August 20, 2008See28 U.S.C. §

2244(d)(1)(2). Masterson had until August 20, 2G8%ubmit a federal habeas petition.

Masterson filed his original petition on August, PZD09. Respondent does not dispute

that Masterson’s initial petition was timely. Maston, however, did not advance claims eleven

13 Respondent does not argue that the twelfth claimntimely because it “is arguable that this paittr

claim is not time barred because it contains a comoore of operative facts.” (Docket Entry No. atl
21). That same reasoning, however, contributeghts Court’s finding that claim twelve is not
procedurally barred.
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and fourteen until he filed his amended petitionAqmil 8, 2013'* Respondent argues that the

AEDPA bars federal consideration of those clainsaeicoutside the limitations period.

Under Rule 2(c) of the Rules Governing Section&2€@ses in the United States District

Courts, a habeas petition must “specify all theugds for relief available to the petitioner” and

“state the facts supporting each ground.” Theulacand legal basis for claims eleven and

fourteen were available to Masterson when he fiisdimely habeas petitiori. Still, Masterson

filed those claims after the expiration of the AED® limitations period. Federal law only

allows parties to interject claims in an amendeldelaa petition when they “relate back to the

date of the original pleading” as understood bydfaldRules of Civil Procedure Rule 15(c)(2).

See Mayle v. Feljp45 U.S. 644, 650 (200%). “[C]laims raised in an amendment to a habeas

petition [do] not automatically relate back merblgcause they arose out of the same trial and

conviction.” United States v. Gonzaleg92 F.3d 675, 679 (5th Cir. 2009) (citiRglix, 545 U.S.

14

15

16

On February 23, 2011, Masterson asked this Qouwstay his action so that he could return to statert.
(Docket Entry No. 13). He did not, however, mentinany of the issues he would raise for the firset

in his amended petition. Masterson renewed hisamodn October 3, 2011. (Docket Entry No. 22).
While this Court ultimately stayed the case, it iaswait for Supreme Court precedent, not to allow
exhaustion of state remedies. To that point, Maste had not informed the Court that he intended to
advance new federal grounds for relief.

“[E]quity is not intended for those who sleep their rights.” Mathis v. Thaler 616 F.3d 461, 474 (5th
Cir.2010) (quotingln re Wilson 442 F.3d 872, 875 (5th Cir. 2006)). To establss entitlement to
equitable tolling, a petitioner must “sho[w] (1)athhe has been pursuing his rights diligently, gjdthat
some extraordinary circumstances stood in his vmalypaevented timely filing.”Holland, _ U.S.at __,
130 S. Ct. at 2562 (internal quotation marks om)tteee also McQuiggin v. Perkins  U.S. _ , 133 S.
Ct. 1924, 1931 (2013).

Rule 15(c)(2) of the Federal Rules of Civil Prdgee provides that “[a]n amendment of a pleadingtes
back to the date of the original pleading when the claim or defense asserted in the amendedliptpa
arose out of the conduct, transaction, or occugesat forth or attempted to be set forth in theioal
pleading.”

39



at 650). Instead, when “the original and amendetitipns state claims that are tied to a

common core of operative facts, relation back b&llin order.” Felix, 545 U.S. at 664.

The Court must decide whether claims eleven andden are “new ground[s] for relief
supported by facts that differ in both time andetypom those the original pleading set forth.™
Gonzalez 592 F.3d at 679 (quotingelix, 545 U.S. at 650). Masterson argues that “theeiss
brought in [his] Amended Petition relate back te tiriginal issues in regard to his biological
and psychological dysfunction.” (Docket Entry N@. at 31). Masterson raised other challenges
to trial counsel's representation in his originagtipon, some of which implicated the
investigation of mental-health issues. Howeveg tiiaims in Masterson’s initial petition
focused on counsel’s efforts to secure a life sex@e Masterson argued that deficiencies in trial
counsel’'s representation required a new sentenbggying. Claims eleven and fourteen,
however, focus on the guilt/innocence phase, ndiingghe Court to vacate his capital-murder
conviction. As Respondent argues: “[b]Jecause Msstés new allegation pertains to a
completely separate phase of the trial and eviddmateshould have been used for a very distinct
purpose, the allegation differs in both time angety (Docket Entry No. 71 at 7-8). The Court
finds that claims eleven and fourteen do not retetek to issues raised in Masterson’s initial

petition. Claims eleven and fourteen are timedwhrr

Federal courts “must be cautious not to applydtagute of limitations too harshly[.]”
United States v. PatterspfA11 F.3d 927, 931 (5th Cir. 2008ge also Ott v. Johnsph92 F.3d
510, 513 (5th Cir. 1999). As a judicial accommaufatn the interest of justice, federal courts
have applied “[tlhe doctrine of equitable tolling][ preserve[] a plaintiff's claims when strict

application of the statute of limitations would inequitable.” Davis v. Johnsgnl58 F.3d 806,
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810 (5th Cir. 1998). Masterson asks this Courtige its equitable powers to allow federal

review of his time barred claims.

Equitable tolling “turns on the facts and circuamstes of [each] particular case” and
“does not lend itself to bright-line rules.Fisher, 174 F.3d at 713. “[T]he habeas petitioner
bears the burden of establishing that equitablentpls warranted.” Howland v. Quarterman
507 F.3d 840, 845 (5th Cir. 200&ee also Phillips v. Donnel|ly216 F.3d 508, 511 (5th Cir.
2000). Masterson argues that the failure of hiezattorneys to raise the new claims forgives
his failure to raise the claims in a timely mannéte summarily states: “The circumstances in
this case are both rare and exceptional. It ik bdailure on trial counsel and especially ontfirs
writ counsel . . . for failing to develop this egitte and present it in a previous application.”

(Docket Entry No. 78 at 32-33).

In a recent decision, the Supreme Court held t¢batplete attorney abandonment can
gualify as an extraordinary circumstance for edpliédolling purposesSee Holland v. Florida
560 U.S. 631, 652 (2013). The circumstances pmogidor equitable tolling, however, are
distinct from “a garden variety claim of excusableglect™ or negligenceld. (quotinglrwin v.
Department of Veterans Affajrd98 U.S. 89, 96 (1990)). Masterson’s argumentefquitably
tolling amounts to little more than a complainttthés prior attorneys did not raise the claims
earlier. The same argument could be made in exasg in which a petitioner files a tardy and
unexhausted claimSee Wallace v. Kat®49 U.S. 384, 396 (2007) (“Equitable tolling isaae
remedy to be applied in unusual circumstancesanaire-all for an entirely common state of
affairs.”). Masterson has simply shown nothingquei or rare about the untimely filing of

claims eleven and fourteen. Claims eleven and éearire not available for judicial review.
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2. Procedural Bar

Alternatively, Respondent argues that the opematd Texas state procedural law
forecloses federal habeas review of claims elevehfaurteen. A federal habeas corpus action
provides an important, but limited, examinationstéte criminal judgments. Because “state
courts are the principal forum for asserting cdostinal challenges to state convictions,”
concerns for comity, federalism, and finality defithe contours of federal habeas review.
Richter 562 U.S. at __ , 131 S. Ct. at 78@g also Calderon v. Thomps&23 U.S. 538, 555-
56 (1998). Accordingly, procedural doctrines miayitl what issues a federal habeas court may

examine.

The AEDPA requires exhaustion of federal claimsthe highest state court before
federal habeas relief becomes availab®ee28 U.S.C. 2254(b)(1). Even when a prisoner
exhausts state remedidmw he has exhausted them determines the course afafe@®iew.
Federal practice limits review to those claims tha¢ presented in compliance with state
procedural law.See Dretke v. Halep41 U.S. 386, 392 (2004)ambrix v. Singletary520 U.S.
518, 523 (1997)Coleman v. Thompspb01 U.S. 722, 729 (1991). The procedural-default
doctrine, which functions as “[a] corollary to thmbeas statute’s exhaustion requirement,”
Haley, 541 U.S. at 392-93, forecloses federal habeakwewn claims that “a state court
declined to hear because the prisoner failed tdeaby a state procedural ruleMartinez v.
Ryan _ U.S. __ ,132 S. Ct. 1309, 1316 (20%2E also Lambrp&20 U.S. at 523Coleman

501 U.S. at 729.
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Masterson raised claims eleven and fourteen ferfitist time in his successive state
habeas application. The Court of Criminal Appehtsnissed those claims under its abuse-of-
the-writ doctrine, codified in article 11.071, Saficthe Texas Code of Criminal Procedure. The
Fifth Circuit has generally held that article 1110%ec § 5 is an adequate and independent state
procedural bar to federal revievtee Barrientes v. Johnsaz21l F.3d 741, 759 (5th Cir. 2000);
Fuller v. Johnson158 F.3d 903, 906 (5th Cir. 199®mery v. Johnsqrnl39 F.3d 191, 195-96
(5th Cir. 1997)JFearance v. Scqtb6 F.3d 633, 642 (5th Cir. 1995). Adequate ampendent

state law prevents the Court from reaching claileges and fourteen.

A state-imposed procedural default is not an imawmtable barrier to federal review. A
federal petitioner may overcome the default ofdiéms if he can “demonstratausefor the
default andactual prejudiceas a result of the alleged violation of federaV,l@r demonstrate
that failure to consider the claims will resultafiundamental miscarriage of justi€¢eColeman
501 U.S. at 750 (emphasis add&d).A petitioner shoulders the burden of overcomihg t

procedural hurdlesSee McCleskey v. Zad99 U.S. 467, 494-95 (1991).

Masterson argues that his state habeas counsdlsefto advance his barred claims

constitutes cause and prejudice to overcome theedual bar. Masterson summarily states:

The record before this Court proves beyond any dthai both trial counsel and
first habeas counsel's representation fell below abjective standard of
reasonableness and the resulting prejudice wasrgms as to deprive Petitioner
of a fair trial, as well as, the ability to moumt effective Constitutional challenge.
The evidence available to counsel from the veryiryegg of the serious
psychological and biological damage of Petitionesskérson should have been
investigated and presented to the jury.

Masterson does not argue that he is actuallyciemio
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(Docket Entry No. 78 at 34). He concludes thgh¥ failure to do so gives Petitioner ‘cause’ to
overcome any procedural bar and this Court mayhréae merits of the claim.” (Docket Entry

No. 78 at 35).

The cause test relies on the ineffective-assistaficounsel standard froStrickland v.
Washington466 U.S. 668 (1984) to assess an attorney’steff@ee Edwards v. Carpenidi29
U.S. 446, 451 (2000) (“Not just any deficiency muasel's performance will do, however; the
assistance must have been so ineffective as tatgidthe Federal Constitution.”Murray v.
Carrier, 477 U.S. 478, 492 (1986) (“Attorney error shoftineffective assistance of counsel
does not constitute cause[.]”). Martinezv. Ryan_ U.S. 132 S. Ct. 1309, 1320 (2012),
the Supreme Court recently found that ineffectiggistance by a state habeas attorney may
amount to cause under some circumstan&: also Trevinov. Thaler _ U.S 133 S. Ct.
1911 (2013) (applyingMartinez to cases arising from Texas courts). To meet these
exception undeMartinez an inmate must: (1) prove that his habeas atysmepresentation fell
below the standards established Strickland and (2) show that his underlying ineffective-
assistance claim “has some merit[.Martinez _ U.S. at ___, 132 S. Ct. at 1358 also
Crutsinger v. Stephens  F. App’x ___, 2013 WL 5227078 at *6 (5th.@ept. 18, 2013)n

re Sepulvadp707 F.3d 550, 556 n. 12 (5th Cir. 2013).

Masterson’s allegations tersely fault state halveassel for not performing an adequate
investigation or presenting meritorious argumenk$is briefing, however, does nothing more
than observe that habeas counsel did not raisentigbarred claims. Such perfunctory
argument is insufficient to show causeeeSmith v. Murray477 U.S. 527, 535 (1986) (*[T]he

mere fact that counsel failed to recognize theufaobr legal basis for a claim, or failed to raise
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the claim despite recognizing it, does not consittause for a procedural default.””) (quoting
Carrier, 477 U.S. at 486-87). An effective attorney donesraise every nonfrivolous claim. In
fact, the process of “winnowing out weaker argutseon appeal and focusing on’ those more
likely to prevail, far from being evidence of incpetence, is the hallmark of effective . . .
advocacy.” Smith 477 U.S. at 536 (quotindones v. Barnes463 U.S. 745, 751-52 (1983)).
Because Masterson has not developedMustinez arguments, the record does not
disclose whether state habeas counsel strategiclatige not to raise weak claims, could not
establish a factual basis for the barred claimsjdeel to focus on stronger arguments, or was
simply negligent. Under tradition&tricklandprinciples, Masterson has not made an adequate
showing that state habeas counsel performed detigieFurther, Masterson’s briefing does not
indicate that the barred claims have “some meMadrtinez  U.S.at__ , 132 S. Ct. at 1318.
The Court has fully reviewed the record and the lmith regard to each barred claim, as
evidence by the alternative merits discussion belMasterson has not shown that a reasonably

effective attorney would not decide not to raise tbarred grounds for relief.

Accordingly, Masterson’s passing efforts to shause are insufficient to overcome the
operation of otherwise valid state law. In thesrests of justice, however, the Court will briefly

address Masterson’s barred claims in the alteraativ

3. Alternative Merits Review

In his fourteenth claim, Masterson alleges thathbe a life-long seizure disorder that
occasionally causes him to black out or lose mascabntrol. Masterson argues that trial

counsel should have investigated whether he suffieoen a seizure disorder which “can include
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blackouts, involuntary muscle responses, and ladowtrol of large skeletal muscle systems” as
“a logical defense to the intent to kill.” (DockEntry No. 53 at 115). Masterson’s fourteenth
claim succinctly argues that “[g]iven the autoez@nd asphyxiation aspects of the crime which
Mr. Masterson was charged with, a seizure duringsensual asphyxiation in order to heighten
orgasm would be a logical defense to the interkiltd (Docket Entry No. 53 at 112). While

somewhat unclear from his briefing, Masterson agpidy contends that a reasonable attorney
would have told the jury that Masterson had a seias he complied with the victim’s request to
engage in erotic asphyxiation. Masterson suppibsgghis seizure then caused him either (1) to
lose consciousness as the victim was strangle@athdr (2) to spasm uncontrollably and thus

accidentally strangle the victim.

Because Masterson first raised this claim on ssoeestate review, the state courts did
not have a full opportunity to consider his argutseryet even if the claim came before the
Court in a procedurally actionable manner, it laaksturdy factual foundation. The record does
not contain any hint that Masterson lost consciessror control of his body as the victim died.
No physical evidence corroborates Masterson’s bilet a seizure order impaired his ability to
control his actions. Crucially, Masterson twicepksned what occurred as the victim died
without hinting that he may have suffered a seiasrée strangled the victim. Masterson has not

reconciled his two accounts of the crime with hesvty minted defensive theory.

The facts did not give trial counsel a predicaterugvhich to craft a seizure-disorder
defense. Trial counsel cannot have provided ic&ffe representation, and actual prejudice
cannot have ensued, by not blaming the murder saizure. Had Masterson had presented

claim fourteen in a procedurally actionable manttex,Court would deny its merits.
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Masterson'’s eleventh claim argues that trial celsbould have investigated whether he
suffered from some “organic brain dysfunction, whaould cause inability to control impulses
or to reign in behavior which could have been prestto negate the intent to kill or to commit
the underlying felony.” (Docket Entry No. 53 at2)1 Masterson derives his argument about
brain dysfunction from Dr. Brown’s report. Dr. Bva, however, did not perform any
psychological or neurological testing to identifsganic brain dysfunctiof Accordingly, the
state habeas court found “speculative the Febrda004 habeas assertion of Jerome Brown
PhD concerning the ‘possible’ presence of ‘some typbrain anomaly or dysfunction.” State
Habeas Record at 168. Masterson has never vewfiedher or not he suffers from any brain
disorder. Without additional verification, the Gbgannot find that trial counsel erred by not
presenting evidence of brain dysfunction. Theestabeas court was not unreasonable in
finding Masterson’s unverified claim of organic ioralamage to be speculative. Accordingly,
Masterson has not shown that trial counsel wagiéeti for not seeking the assistance of another

expert at trial.

I. Sleeping Juror (claim three)

18 Dr. Brown mentions three reasons that led himuspect that brain damage may have contributed to

Masterson’s lawlessness. First, Dr. Brown noted Masterson’s drug use “[a]t times . . . has bezem
severe that he has experienced seizures. In thiece he estimated that he has had fifty to seviardy
separate seizure episodes when overdosing on 8riigs. severity of that abuse meant that “the pokisi

of neurological compromise must be considered.ateSHabeas Record at 33 Second, “Mr. Masterson
reports ongoing and continuing problems with sever@daches which have been occurring since he began
using street drugs heavily at least since his madties.” Masterson’s “history of seizure activibgether
with the recurring headaches warrant further exation with neuropsychological testing and a braians

It is possible that some type of brain anomaly ysfanction has been present for some time and pwior
the offense.” State Habeas Record at 32-33. ligindhsterson seemed to act violently when provaigd
external events, a tendency that “is often seeh individuals with brain tissue.” State Habeas drdat

34. During federal review, this Court has authediza neurologist to examine Masterson. (DocketyEnt
No. 49). Masterson has not argued that the resfilthat examination would corroborate Dr. Brown'’s
suspicion that he suffered from organic brain dysfion.

a7



Masterson claims that a juror slept through acaiitportion of the trial, thus violating his
rights to a trial by jury and to due process. @a afternoon of April 22, 2002, three expert
witnesses testified, including Dr. Shrode. Thetmarrning, trial counsel moved for a mistrial
because one of the jurors, Cynthia Franco, hadedly been asleep during the testimony the

previous afternoon:

Mr. Loper:  Yes, Sir, Judge, at this time before vawe begun for the day the
Defense would move for a mistrial. Yesterday dgrihe first
Day of testimony in the case, April 22, 2002, bddiense lawyers
I think it would have been apparent to anybodye eis the
courtroom — that one of the jurors, Ms. Cynthiarfeo appeared
to have been asleep throughout most of the tesyimo

The Court: In the morning or afternoon or both?

Mr. Loper:  This would have been, my recollectionalvhobserved was in the
afternoon, after lunch. And was not paying fulleation to the
testimony, and for those reasons we think thatsspeing to be
unable to fairly deliberate upon the facts at plént in time that
the jury begins its deliberations in this case.

Tr. Vol. 19 at 5. Mr. Loper then called co-coungethe stand. From the subsequent colloquy,

Masterson’s attorneys established that they bedi¢hvat Ms. Franco had been sleeping:

Mr. Loper:  Would you state for the record what yobiservations were about
her demeanor.

Mr. Duer: After we came back from lunch, | beliesiee was sitting in the
middle seat on the front row, it appeared to nat e was asleep
during part of the testimony in the afternoon. r Hges were
closed, her chin was down on her chest, and itaga to me that
she was asleep, and | believe when | was lookitngeial believe it
was during the testimony of the medical examiner.

Mr. Loper:  And what is your recollection as to hamany occasions you
noticed that Ms. Franco appeared to be sleepingngluthe
testimony?

Mr. Duer: On two occasions, at least two occasions.
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Mr. Loper:  And did you and | at some point have satonversation between
us about the fact of what both you and | had olesk?

Mr. Duer: Yes, we did.

Tr. Vol. 19 at 6-7. The trial court then immedIigtasked defense counsel: “Is there some reason
why it wasn’t brought to my attention?” Tr. Vol91at 7. Mr. Loper responded: “If you're

asking me, Judge, no, I don’t know.” Tr. Vol. 197a

The trial court denied the motion. The trial doallso denied the defense’s alternative
motion to remove her from the jury as she wouldibeapable of fairly deliberating the facts”
because “she would [not] have heard them and wioaNe to rely on the memory of others.” Tr.
Vol. 19 at 7. The prosecution then opined thaeféhwas no evidence brought forth that Ms.
Franco was actually sleeping. She may have justkaeyes closed listening to the testimony.”

Tr. Vol. 19 at 8.

Masterson claims that the trial court’s refusabtant a mistrial or remove Ms. Franco
from the jury panel violated his constitutional ig. Respondent contends that Masterson
defaulted judicial consideration of this claim bgtimaking a timely objection. Alternatively,
Respondent argues that this claim lacks merit. tR®@reasons discussed below, the Court finds

that habeas relief is not available on this claim.

A. Procedural Bar

Masterson raised this ground for relief on stabdas review. The state habeas court
found that he was “procedurally barred from adwvagchis habeas claim of alleged juror
misconduct based on his untimely motion for mistnade a day after it ‘appeared’ to trial

counsel that juror Franco allegedly slept duringatvitounsel ‘believed’ was Shrode’s
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testimony.” State Habeas Record at 169. Respoéraiignes that the state-imposed procedural

bar forecloses federal review of Masterson’s skegfpiiror claim.

The state habeas court based its procedural ralin§exas’ contemporaneous objection
rule. Under Texas law, a criminal defendant omgsprves objections for appellate review by
making “a timely objection with specific groundsr fthe desired ruling[.]” Livingston v.
Johnson 107 F.3d 297, 311 (5th Cir. 1997). A timely aitjen is one made “at the earliest
possible opportunity[.]” Turner v. State805 S.W.2d 423, 431 (Tex. Crim. App. 1991). A
contemporaneous objection “ensures that trial scane provided an opportunity to correct their
mistakes at the most convenient and appropriate tinwhen the mistakes are alleged to have
been made” Hull v. State 67 S.W.3d 215, 217 (Tex. Crim. App. 2002). ThuBexas’
contemporaneous objection rule furthers a valitestaterest in that it allows the correction of
trial-type errors at the time rather than requirengew trial when counsel fails to bring errors to

the state’s attention until it is too lateSt. John v. Estellé&44 F.2d 894, 895 (5th Cir. 1977).

The Fifth Circuit “has consistently held that thexas contemporaneous objection rule
constitutes an adequate and independent state dyrithat procedurally bars federal habeas
review of a petitioner’s claims.Fisher v. Texas169 F.3d 295, 300 (5th Cir. 199%ke also
Cotton v. Cockrel343 F.3d 746, 754 (5th Cir. 2003). Mastersoruasgthat federal review is

nonetheless available because:

[a]t the time that Mr. Masterson objected there wase than sufficient time to
place the alternate on the panel, or at the verst|dhave an inquiry into whether
the juror was sleeping. To ignore the objectiosulied in a constitutional
deprivation for Mr. Masterson. Replacing the sesgaror with the alternate
juror would not have delayed the trial. The slegguror was called to the trial
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court’s attention in a timely way, in time for thegal court to act on the defense
objection.

(Docket Entry No. 10 at 10).

Federal law has long refused to reexamine whetlstate court erred in applying its own
procedural rules.SeeEstelle v. McGuire502 U.S. 62, 68 (1991) (“[I]t is not the provinoka
federal habeas court to reexamine state-court detations on state-law questions.”). Federal
habeas courts lack the power to correct errorshén dpplication of state law or reconsider
whether a state court improperly applied its owocpdure.See Smith v. Johnso?il6 F.3d 521,
523 (5th Cir. 2000). If otherwise independent adequate, this Court generally must honor a
State’s application of its own lawsee Barnes v. Thomps&8 F.3d 971, 974 n.2 (4th Cir. 1995)
(“A basic tenet of federal habeas review is thegderal court does not have license to question a
state court’s finding of procedural default, if bdsupon an adequate and independent state
ground.”). Because Masterson otherwise makes foot éb overcome the procedural bar, the

Court cannot grant relief on Masterson'’s third rai

B. Alternative Review of the Merits

When Masterson raised this claim on habeas rewigsvstate habeas court alternatively
found that his arguments lacked merit. Mastersdomstted affidavits to the state habeas court,
both of which replicated his arguments in the tc@alirt. Both attorneys averred that Ms. Franco
“appeared to be asleep during the testimony ohibdical examiner.” State Habeas Record at
24, 25. The state habeas court nevertheless thatnd/lasterson had not provided a solid factual

basis for his claim.
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When trial counsel objected, he complained thiatafppeared’ to him that Franco slept
during part of the afternoon testimony” and triadunsel “believe[d] it was during the
testimony of the medical examiner.” State HabeasoRl at 164. The manner in which the
defense brought the matter to the trial court’srdtbn, however, prevented a timely ability to
assess and rectify any problem. Trial attorneysisincall any juror inattentiveness to the
attention of the court when it is first noticedJhited States v. River&295 F.3d 461, 470 (5th
Cir. 2002). Otherwise, an attorney may “sew[] &deinto the trial, and later claim its benefit.”
United States v. Currd71 F.2d 419, 422 (5th Cir. 1973). Because Msstewaited until the
next day to lodge an objection, the trial courtldauot make any contemporaneous observation

of the allegedly sleeping juror.

While the trial court did not make a contemporarsetinding on whether a juror had
actually been sleeping, the trial judge presidectrothe state habeas proceedings and,
presumably relying both on the record and on peisacollection, concluded that “there is no
evidence that juror Franco slept during [the mddis@aminer’s] testimony on April 22, 2002.”
State Habeas Record at 184.The AEDPA affords these factual findings a pregtiom of
correctnesssee28 U.S.C. 82254 (e)(1), which is “especially sfbwhen the state trial judge

and state habeas judge are one and the s8seBarrientes221 F.3d at 773-74 n. 28.Even if

19 The trial court's holding mirrored the prosecuat®remark that “there was no evidence that [sha} w

actually sleeping.” Tr. Vol. 19 at 8. The statbbas court also found that “a juror ‘appearingsieep,
i.e., having closed eyes, does not establishthigajuror was actually sleeping, and the Courthierrtfinds
there is no evidence that juror Franco slept duBhgode's testimony on April 22, 2002.” State Habe
Record at 164.

20 The state habeas court also found that Masteradmbt shown prejudice from any alleged inattemibges.

“A sleeping juror does not violate a defendant’e gwiocess rights unless the defendant can showake w

prejudiced to the extent that he did not receivaiatrial.” United States v. Fernandez—Hernand@z2

F.3d 56, 74-75 (1st Cir. 2011). The state habeastdound that the jury “was well aware of evidenc
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Masterson had presented this claim in a procequaaifionable manner, he has not shown an

entitlement to federal habeas relief.

lll.  Lesser-Included Offense Instruction (claim four)

Masterson argues that the trial court violatedduis process rights by not instructing the
jury on the lesser-included offense of negligentmioide. The gquilt/innocence phase
instructions allowed jurors to convict Mastersom fapital murder, murder, manslaughter,
aggravated assault, or robbery. Clerk’'s Recor@%#-96. Before closing arguments, trial
counsel argued that the evidence also raised tb@ fog an instruction on criminally negligent
homicide. Tr. Vol. 20 at 4. Under Texas law, driailly negligent homicide is a lesser included
offense of murder. See Saunders v. Stat®40 S.W.2d 390, 391 (Tex. Crim. App. 1992).
Criminally negligent homicide involves causing theath of another by criminal negligence.
TeX. Copbe CrRIM. PrRO. 819.05. “The key to criminal negligence is tladure of the actor to
perceive the risk created by his condudifendieta v. Stater06 S.W.2d 651, 652 (Tex. Crim.

App. 1986). The trial court refused to give Master's requested instruction.

Masterson concedes that in his “confession [hehitdd to an intentional murder.”
(Docket Entry No. 53 at 65). Masterson, howeveguas that his own trial testimony
“repudiated much of that confession[.]” (DockettfynNo. 53 at 65). Because Masterson

“should have been aware that his conduct couldskitheone, but obviously was not — or at least

concerning intent and evidence of the [Mastersasedffserving ‘explanation” of the choking, regast of
the lapse of attention, if any, during [the medieehminer’s] testimony.” State Habeas Record 4t 16
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was insufficiently aware of the risk to refuse aie the unjustifiable risk®* he now argues that
Beck v. Alabama447 U.S. 625 (1980) required the trial court teegjurors the option of

convicting him of criminally negligent homicideDgcket Entry No. 53 at 70).

Beckcriticized the use of an all-or-nothing policy wie jury faced only two choices:
either convict a defendant of a capital crime dease him into societySee Schad v. Arizona
501 U.S. 624, 647 (1991ppaziano v. Florida468 U.S. 447, 455 (1984). Undeeckand its
progeny, “[a] lesser included offense charge setwegrotect the jury (and, by extension, the
criminal defendant) from the false dichotomy of ckimg between convicting on the capital
charges or outright acquittal when a ‘third optiof'a lesser included offense exist®1ippin v.

Dretke 434 F.3d 782, 791 (5th Cir. 2005).

The Court of Criminal Appeals denied MastersadBé&ckclaim because the jurors here
did not face “the dilemma of convicting for a gezabffense in which the jury has reasonable
doubt or releasing entirely from criminal liabiligyperson the jury is convinced is a wrongdoer.”
Masterson 155 S.W.3d at 171. The jury charge several radtéres to capital murder, such as
simple murder, manslaughter, and aggravated asdaatth of those crimes would allow the jury
to consider whether Masterson was responsibléhvictim’s death, but without holding him to

capital murder’s high level of intent.

2 In his testimony, Masterson said that the victiskeml him if he had “ever choked anyone out before,”

apparently to heighten the sexual experience.Vat. 19 at 127. Masterson claimed that he iniiadid

the victim “no” because “it scares him.” Tr. VA9 at 127. He nevertheless put the victim in agper
hold” for “[a] couple minutes.” Tr. Vol. 19 at 12Z8. He stopped choking him after he “was making
noises, grunting[,] gurgling or whatever it waslt. Vol. 19 at 129. Masterson left the room antdew he
returned, he “knew he was dead then.” Tr. Volal229.
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The Constitution does not require jury instructioon every lesser-included offense
reasonably supported by the eviden&ee Schadb01 U.S. at 648Beckonly applies when “the
jury is forced into an all-or-nothing choice betweeapital murder and innocenceé&paziang
468 U.S. at 455. No constitutional violation occwhen the trial court provides jurors with the
option of a lesser-included offense, even whenifferd from his defensive theoriesSee
Johnson v. Pucketl76 F.3d 809, 818-19 (5th Cir. 1999)yingston 107 F.3d at 313Allridge
v. Scott41 F.3d 213, 220 (5th Cir. 199Mjpntoya v. Collins955 F.2d 279, 285 (5th Cir. 1992).
22 Any extension oBeckbeyond an all-or-nothing situation as presentethat case would
require a new rule of constitutional law, thus remaly habeas relief unavailable under the non-
retroactivity principle ofTeague v. Lane489 U.S. 288, 301 (1989)SeeJohnson 176 F.3d at

819.

Masterson'’s jury could give effect to the belib&tt he should be convicted, but not of
capital murder. The jury here did not face theoalhothing dilemma condemned Bgckand,
in fact, could have convicted Masterson of sevalt@rnative crimes. Masterson has not shown
that the Court of Criminal Appeals’ rejection ofshBeck claim was contrary to, or an
unreasonable application of, federal lagee28 U.S.C. § 2254(d)(1). The Court will deny this

claim.

IV.  Masterson’s Confession (claims five and six)

= “That is not to suggest th&eck would be satisfied by instructing the jury on jasty lesser included

offense, even one without any support in the exdidén Schad 501 U.S. at 648 (citindRoberts v.
Louisiang 428 U.S. 325, 334-335 (1976)). Much of the sawvidence Masterson marshals to show that a
jury could have convicted him of criminally negligehomicide reasonably allowed for a jury instranti

on the alternative offenses. For instance, th&uogons would allow jurors to convict Mastersofi o
manslaughter if the evidence showed that he “raeskfecause[d] the death of an individual.” Clerk’s
Record at 294.
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Masterson raises two claims challenging the adimigg and voluntariness of the
statement he gave police officers. Masterson daimat he twice invoked his right to counsel
before finally confessing to the police. Mastersalso says that the police induced his
confession through improper promises. A revievtheffacts and the law shows that Masterson

has not met the AEDPA standards to warrant haletias$. r
A. Background

Before trial, Masterson filed a motion to suppresspolice statement. Clerk’s Record at
113-15. The trial court held a suppression hedliogp which a fuller factual picture about his
confession emerged. After the victim was murdekdasterson drove his car to Georgia. After
leaving that vehicle with relatives, Masterson élad to Florida. Meanwhile, his nephew was

arrested while in the stolen car. The police fooadaine that Masterson had left inside.

Officer Eric Thoreson of the Marion County, Flai®herriff's Office testified that he
came across a stolen car near a trailer house lmudrg 6, 2001. Tr. Vol. 2 at 118. The police
found Masterson inside the trailer house. Tr. \2oht 123. They took him outside, handcuffed
him, and read him his constitutional rights. Trl\Vdat 122. Officer Thoreson later testified that
Masterson did not ask for an attorney. Tr. Vaht226. When Officer Thoreson told Masterson
that they “were here in reference to the . . .estolehicle,” Masterson answered that it “was the
least of his worries.” Tr. Vol. 2 at 123. Mastandold Officer Thoreson “to run his name in the
computer and [he] would find out” why Masterson wasoncerned about the stolen vehicle.
Tr. Vol. 2 at 123. The police confirmed that Maist was wanted on a murder warrant out of

Harris County, Texas. Tr. Vol. 2 at 124.
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The police then took Masterson to the police statidt some point, Masterson appeared
before a Florida magistrate. Neither party in shppression hearing presented a transcript or

recording of Masterson’s colloquy with the Floriddicial officer.

Officer David Null testified that he traveled teoFRda on February 8, 2001 to speak with
Masterson. On February 9, 2001, he met alone Midsterson in the Marion County jail.
Masterson initially told Officer Null that “he’dKe to talk with [him] about [the murder] and
clear it up but he didn’t think he could help [hiojt because he wasn’t in Houston at the time.”
Tr. Vol. 2 at 59-60. When Masterson agreed to, thlwever, Officer Null read him his
constitutional rights. Tr. Vol. 2 at 60. Offic&tull specifically warned him of his right to
counsel. Tr. Vol. 2 at 60. Masterson said he tstded his rights, waived them, and then gave a

statement. Tr. Vol. 2 at 62.

Masterson initially denied being in Houston at tlme of the victim's murder. When
Officer Null confronted him with the facts placihgn in the area, “he admitted that yes, he had
been here.” Tr. Vol. 2 at 62. During the “coutdethe conversation,” Masterson told Officer
Null, who “didn't know [his nephew] was charged itdriving a stolen car,”
that the drugs found in the vehicle were his. Mol. 2 at 64. Officer Null, however, testified

that he did not make any promise to Mastersoninglab his nephew:

The State: Did you ever offer [Masterson] anythwith regard to his nephew
in exchange for him giving you a statement in ttase?

Officer Null:  No, ma’am.
The State: Did you ever discuss that case?

Officer Null:  We talked about [it], he said thaetle had been some dope in the
car, and he said that the dope was his.
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The State: Okay.

Officer Null: And that it didn’t belong to his neplv, and | think that's what his
nephew had been charged with.

The State: Did you again offer him anything, to aeything to help his
nephew in any way if he were to talk to you altbig case?

Officer Null: 1 told him that if the dope was hiadhe wanted to admit the dope
was his that | would let the people know that l&s wdmitting that
the dope, it was his dope.

Tr. Vol. 2 at 63-64. During later questioning, ©#r Null clarified that Masterson “wanted to
admit that that was his cocaine and he didn’'t wasinephew to get in any trouble,” but said: “I
told him I'd let the people know back there in Ggarlet the investigators know that he was
claiming that it was his[.]” Tr. Vol. 2 at 92. Ogross-examination, Officer Null further
clarified: “I don’t believe | told [Masterson] thfitis nephew] been charged with stealing the car,
no, sir. | would have told him that he had beaesied in the stolen car. . . . | don’t even think
that | knew about the drugs at this point. | bedigMasterson’s] the one that told me that.” Tr.

Vol. 2 at 106.

Masterson did not immediately confess after tglabout his nephew. Tr. Vol. 2 at 92.
The interrogation continued, with Masterson stéhgling that he had killed the victim. After
much back and forth between Masterson and Offiadl, Nasterson finally said: “okay[,] | did
it.” Tr. Vol. 2 at 65. Masterson then recountealwhhe had murdered the victim. After
completing his story, Officer Null had Mastersopeat his confession on audiotape. At the
beginning of the recording, Office Null again rdddsterson his constitutional rights, which he
waived. Tr. Vol. 2 at 69. In Masterson’s confessie admitted that his intent in going to the

victim’s apartment was to steal his car, not haase SIr. Vol. 2 at 76-77.
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The prosecution played audiotaped confessiondrstippression hearing and at trial. On
the recording itself Masterson does not exert lgbtrto counsel and Officer Null makes no

explicit promise in return for his confession.

Masterson testified in the evidentiary hearing @nolvided a divergent account of the
interrogations. Masterson claimed that, when hetvbefore a Florida magistrate before his

interrogation with Officer Null, he invoked his hgto counsel:

Masterson: ... Il went in front of a judge butvas on a tv camera, and . . .
| asked ‘em if | could get a lawyer, and they shdidn’t need a
lawyer, all | had to do was sign some papers atoddl ‘em how
am | going to sign papers and I'm in a room thatdes away
from the courthouse and they had the papers tigite for me to
sign for extradition.

Trial counsel: Papers that you signed were in egieg to extradition?
Masterson:  Yes, sir.

Trial counsel: And you came to understand thataektion had to do with you
being moved from that state back to this statade the charges?

Masterson: Yes, sir.

Trial counsel: And when you asked them about whetymu could get an
attorney what was the answer that you received?

Masterson:  That they didn’t -- that | didn’'t nead attorney, all | had to do
was sign them papers.

Tr. Vol. 2 at 145-46. On cross-examination, Masier clarified that he expected to have an
attorney at that point because he previously “abMagd a lawyer when [he] signed extradition
papers.” Tr. Vol. 2 at 157. He also conceded thatmagistrate was “reading [him his] rights
for a robbery charge that happened there.” Tr. Y@t 158. Masterson claimed that he had also

invoked his right to counsel with Officer Null:
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Trial counsel: Do you remember the conversation yoa had with Officer Null
on February 9th?

Masterson: Yes, sir.

Trial counsel: Okay. What was the first thing tigati and he talked about when
you got together that day?

Masterson: Huh, well, when he first came in thereshid that he needed to ask
me some questions and | asked him if | neededyela

Trial counsel: And what did he say when you askeou needed a lawyer?

Masterson:  And he didn’t say nothing. He just iggtbme like | didn’t say
anything.

Trial counsel: So he didn’t answer you in any way?
Masterson:  He didn’t answer me in any way.

Tr. Vol. 2 at 146.

Masterson also described how he understood thate®fNull had made promises
regarding his nephew. During their discussion, tél@®n said that “they caught [his] nephew in
the car, and that they found the dope bag in thé Cer. Vol. 2 at 149. Masterson testified: “I
asked ‘em if they could get that took care of aadsaid that he’s see that he could do,” meaning
“if 1 cooperated with him, he would help me outTr. Vol. 2 at 149. Masterson claimed that
then confessed because “all [he] was really woraledut at the time was getting [his] nephew

out of trouble.” Tr. Vol. 2 at 150, 160-61.

The testimony from the evidentiary hearing le thial court to decide whether Officer
Null's or Masterson’s account of the confessionss waedible. The trial court made oral

findings and conclusions:

On the issue of the voluntariness of the statem#d, record reflects that
[Masterson] was warned after -- he was warned byd#puty in Florida once he
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was taken into custody there in Ocala. [Mastersoadl been given those
warnings and indicated that he understood and wdivese rights. Officer Null
once again read [Masterson] his warnings, and [&fash] indicated he
understood and waived those rights and gave thenséat freely and voluntarily.
It's also reflected on the tape itself that [Mastar] once again was read his rights
by Officer Null and indicated that he understoodsth rights and was willing to
make a statement and did so freely and voluntaFihere is no credible evidence
to indicate that [Masterson] was ever promised langtto make this statement.
The credible evidence shows that [Masterson] negked for a lawyer, that he
waived his rights and freely and voluntarily gahe tstatement to Officer Null
and as such would be admissible before the jury.

Tr. Vol. 2 at 198.

On appeal, Masterson claimed that his statemerst mwaoluntary and inadmissible
because he had invoked his right to counsel. B algued that he only confessed in response

to promises by the police. The Court of Crimingip&als held:

In reviewing a trial court’s ruling on a motion suppress, the appellate court
should afford almost total deference to the triaur€s determination of the
historical facts, especially when that determinatiovolves an evaluation of the
credibility and demeanor of witnesses. With resgecboth of [Masterson’s]
claims, the trial court was free to believe Offidéull’s testimony and disbelieve
[Masterson’s] testimony.

With regard to whether an impermissible promise wasgle, Officer Null stated
that he simply told [Masterson], if the drugs bejed to him and he wanted to
admit to that, Null would pass along that admissidn Martinez v. Stat¢127
S.W.3d 792 (Tex. Crim. App. 2004)], we addresseginailar situation. In that
case, the police detective testified that he tbkel defendant that he needed to
know who the drugs belonged to, and from that tkeémbant “could have
gathered” that his father and brother would notcharged if the defendant
“accepted responsibility.” We held that “the ewvide supports the implied
finding that no positive promise was ever madehgydetective” to the defendant.
In the present case, the police officer's states@dre even more circumspect
because he simply indicated that he was willingass along any information the
defendant wanted to convey. No positive promise wasle. Moreover, the
evidence suggests that [Masterson] initiated tiseudision regarding helping his
nephew. “Having cast himself in the role of entespur, [Masterson] cannot
expect an appellate court to find implied ‘promisesofficial responses (to his
overtures) that are ambiguous at best.”
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Regarding [Masterson’s] claim that he requestednsel the trial court was
within its discretion to believe Null's testimoniiat no counsel was requested.
[Masterson] contends, however, that the trial cbad no discretion to disbelieve
[Masterson’s] testimony about requesting counsébrieethe magistrate because
the State never controverted that testimony. Battttal court has discretion to
disbelieve testimony even if it is not controvertedhe trial court did in fact
discount [Masterson’s] testimony and was withinditscretion to do so.

Masterson 155 S.W.3d at 170-71 (footnotes omitted).

On federal review, Masterson renews his comptaiait the police ignored his request for

an attorney and made promised that invalidateddhentariness of his confession.

B. Request for Counsel

Masterson claims that the admission of his condesmto evidence violated this Fifth
and Sixth Amendment rights because the police gphbis request for legal counsel in violation
of Edwards v. Arizona451 U.S. 477 (1981). “[T]h&dwardsprophylactic rule . . . limits the
ability of the police to initiate further questiolg of a suspect iMiranda custody once the
suspect invokes the right to counseHowes v. Fields_ U.S. __ |, 132 S. Ct. 1181, 1190
(2012). “[A] suspect who has ‘invoked his righthiave counsel present . . . is not subject to
further interrogation by the authorities until ceehhas been made available to him, unless [he]
initiates further communication, exchanges, or ewvsations with the police.” Berghuis v.
Thompkins 560 U.S. 370, 405 (2010) (quotimMgaryland v. Shatzer  U.S. |, 130 S. Ct.
1213, 1219 (2010)). The fundamental holdingedfvardsis that “when counsel is requested,
interrogation must cease[.]JMinnick v. Mississippi498 U.S. 146, 153 (1990¢e also Arizona
v. Roberson486 U.S. 675, 680 (1988phea v. Louisianad70 U.S. 51, 52 (1985). The “rigid’

prophylactic rule [ofEdward$ embodies two distinct inquiries. First, courtaish determine
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whether the accused actually invoked his rightdaonsel. Second, if the accused invoked his
right to counsel, courts may admit his responsdsrtber questioning only on finding that he (a)
initiated further discussions with the police, gbylknowingly and intelligently waived the right

he had invoked.”Smith v. Illinois 469 U.S. 91, 95 (1984) (citations omitted).

Respondent provides several reasons why Mastdrasmot shown an entitlement to
habeas relief on this claim: (1) no evidence suggpblasterson’s claim that he asked for legal
assistance; (2) the colloquy before a Florida jadliafficer did not trigger his Sixth Amendment
rights with regard to the Texas murder offensehf8)Sixth Amendment right to counsel had not
yet attached for the Texas charges at the timeisofniterrogation; and (4) even if Masterson
asked for counsel before the Florida judge, he ateply waived his rights afterward. At its
core, this claim fails because Masterson has ndu@al competent evidence showing that he

exercised his constitutional rights.

Masterson was the only source of the allegatiam tie had invoked his right to counsel.
No objective evidence corroborated Masterson’sntlthat he had asked for an attorney. No
recording captured Masterson’s alleged invocatibhi® right to counsel. Against Masterson’s
testimony, the state court had to consider Offidell’s testimony that Masterson never asked to
speak with an attorney. Tr. Vol. 2 at 64. Thaltdourt was left to decide who gave a credible
account. The trial court found that “[t]he credildvidence shows that [Masterson] never asked
for a lawyer, that he waived his rights and freahd voluntarily gave the statement to Officer

Null and as such would be admissible before thg’jufr. Vol. 2 at 198.
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The AEDPA affords great deference to state faadifigs. See28 U.S.C. § 2254(e)(1).
A petitioner may only rebut such findings by brimgiforth “clear and convincing evidence” to
the contrary. See id Masterson makes several arguments showing wiyidagrees with the
state findings, yet he has presented no evidengeh hess that of a clear and convincing nature,
to show that he invoked his right to counsel. MHsterson’s arguments boil down to questions
of credibility, an issue the AEDPA soundly leavesthe state courts absent a high showing.
Accordingly, Masterson has not shown that the statgrt was unreasonable in finding no
violation of his right to counsel. The Court wdény his claim that the State violated his right to

counsel.

C. Promises

Masterson claims that he only confessed becawespdice promised to help absolve his

nephew of drug charges. As he argues in his andepetéion,

before the formal statement began and even befordisisterson admitted to any
participation in murder, Mr. Masterson asked fa tfficer's help in seeing that
charges against his nephew were dropped. Mr. Msastewas particularly

concerned that his young nephew not be prosecuatethé drugs found in the
stolen car, because the drugs belonged to Mr. Maste The officer said he
would do what he could to help.

(Docket Entry No. 53 at 75). Masterson claims ttias promise rendered his statement

involuntary.

Two elements comprise a valid waiver of the rigghtemain silent undavliranda: “(1)
the relinquishment of the right must be ‘voluntamythe sense that it was the product of a free

and deliberate choice’; and (2) the waiver mustiagle with ‘full awareness of the right being
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abandoned’ and the consequences of doing Seffar v. Cockre)l300 F.3d 588, 592 (5th Cir.
2002) (quotingMoran v. Burbine475 U.S. 412, 421 (1986)). “[C]ertain promisisjot kept,
are so attractive that they render a resultingessidbn involuntary.”Streetman v. Lynaugi812
F.2d 950, 957 (5th Cir. 19873ge also Morris v. ThaleA25 F. App’'x 415, 420 (5th Cir. 2011);

United States v. Rogerd06 F.2d 189, 192 (5th Cir. 1990).

Masterson argues that this case requires the @odedcide whether the police officer or
the suspect's interpretation of a promise goverrsether his confession is voluntdfy.
Masterson claims that he “gave his statement imaxge for the officer's promise, whether the
officer thought they had struck a bargain or no{Docket Entry No. 53 at 76). However,
Masterson’s own testimony about why he confessed wentradictory. At the hearing,
Masterson said he confessed because of a promasehey also testified that he gave his
confession to Officer Null because he “might aslingét the death penalty. Tr. Vol. 2 at 160.
Further, at trial Masterson conceded that no omeetb or threatened him into confessing. Tr.

Vol. 19 at 167.

2 Masterson argues:

This issue is to a certain extent one of firstriegsion, which is this: Is the question of whethgromise
was given to induce a confession to be analyzed fte defendant’s point of view, or the police offi's?
Even if an officer didn't intend his promise to umk the confession, if the defendant nevertheless
subjectively gave his confession in exchange fergiomise, was the confession involuntary? The answ
based on previous case law, is yes. The whole porafevoluntariness is obviously from the suspect's
point of view. Why did he give his confession? Wtafseely given, or in exchange for something? Hist
case, Mr. Masterson believed that he had to corifiessler to save his nephew from being punishedfo
crime he hadn't committed. The officer may havdifiesl that that was not his intention, but he also
testified that he didn’t know why Mr. Masterson &essed. The only evidence on the issue came from Mr
Masterson himself, and the trial court’s findinglnli directly address that issue. Nor did the aminfrom

the Court of Criminal Appeals.

(Docket Entry No. 53 at 79).
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Given the facts, the state court was not unreddenia that Officer Null “simply
indicated that he was willing to pass along angnmfation the defendant wanted to convey. No
positive promise was made Masterson 155 S.W.3d at 171. Masterson has not provided an
convincing evidence, other than his own testimomgt the state courts discounted, that the
police made a promise that induced him to confésscordingly, Masterson has not shown that

the state courts were unreasonable for denyingthis.
V. Sufficiency of the Evidence (claim seven)

Masterson argues that insufficient evidence supdorhis death sentence. The
punishment phase instructions asked the jury taddeeghether “there is a probability that . . .
Masterson would commit criminal acts of violencattlvould constitute a continuing threat to
society.” Clerk’'s Record at 314. According to Mason, his “own testimony probably insured
his receiving a death sentence, because he tdstifeg he would do what it took to protect
himself and his property in prison if he receiveldesentence, so that he would undoubtedly get
into violent conflicts.” (Docket Entry No. 53 a®B** The prosecution’s cross-examination
characterized his testimony as having said that “gronk the jury should answer the special
issues in such a way that you get the death penatyt?” Masterson responded, “If they're

following the law, yes.” Tr. Vol. 22 at 99.

2 Specifically, Masterson told jurors that

they have to answer . . . am | going to be a &tlanger? Am | going to protect myself by any
means necessary? Yes, | am. That makes me a fidogeer, yes, | am. You found me guilty, you
must believe I'm guilty. And if you send me to mmis for life, the chances are, in the Texas
Department of Corrections the chances are I'm gtingave to defend myself, and like | said, |
will defend myself, whether it's against a guard iomate or anybody else by any means
necessary.

Tr. Vol. 22 at 84-85.
66



Given his extreme propensity for violence, howekasterson now argues that he “will
never be released into free society, and would ¢es time in prison under such constraints
that he would not be allowed to pose any threatsomwety.” (Docket Entry No. 53 at 89).
According to this argument, his background woulacplhim in a penological category in where
he could not commit future violent acts. Thus, Meson’'s seventh claim argues that the

evidence was insufficient to support the jury’swaesto the future-dangerousness special issue.

Under Jackson v. Virginia443 U.S. 307 (1979), a reviewing court affirmguay’s
decision if, when considering all of the evidencailight most favorable to the prosecution, any
rational trier of fact could have returned a verdiofavorable to the defendant. In habeas
sufficiency-of-the-evidence claims, the constitnily deferentialJacksonstandard converges
with the statutorily mandated federal habeas stalsdto create a most daunting burden for
federal petitionersSee Garcia v. Careyd95 F.3d 1099, 1103 (9th Cir. 2005) (noting ttineet
AEDPA “adds a second level of deference” to th&kSae standard)lorres v. Mullin 317 F.3d
1145, 1151 (10th Cir. 2003) (“[The] AEDPA ha[s] adidan additional degree of deference to
state courts' resolution of sufficiency of the eride questions.”). The Court must decide

whether the state court reasonably applied theeprd®n-friendlyJacksoranalysis

The Court of Criminal Appeals resolved Mastersan&ifficiency-of-the-evidence claim

on direct appeal as follows:

[Masterson] argues that, given the obvious thregpdses, prison officials would
place him in lockdown to protect guards and otherdates from him. In addition,
[Masterson] argues that the parole authorities donéver parole such a
dangerous person. He concludes that he does fexdticonstitute a future danger
because the authorities will act to neutralizedhisity to threaten others.
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[Masterson’s] argument appears to be that he islasggerous that he is not
dangerous. His contention is ingenious but unpseigealf accepted, it would
stand the capital punishment scheme on its headnggirelief to the most
dangerous offenders. We will not speculate, foalegifficiency purposes, about
the effectiveness of the prison and parole autlesritmethods of protecting
society from those who are intent on committingufatcriminal acts of violence.
Point of error five is overruled.

Masterson 155 S.W.3d at 174.

Masterson has not shown that the state courtsctien of hisJacksonclaim was
unreasonable. Masterson had an extensive crinfirgibry involving auto theft, criminal
mischief, burglary, and theft. The jury heard abdasterson’s violent tendencies, including his
threats to prison guards while incarcerated. Maste expressed no remorse for the victim’'s
death. Masterson himself predicted that he woast ho longer than one month in prison before
committing a criminal act of violence. Tr. Vol. 22 48. Masterson’s argument asks the Court
to find that no rational juror would reject his ting that the harsh strictures of prison life would
keep him from acting on his violent propensitiéseats, and predictions. Masterson’s argument
fails to overcome the AEDPA’s deference to thegrntg of state court judgments. The Court

will deny this claim.

VI.  Order of Closing Arguments (claim eight)

Before trial, the defense moved for permissiorbéothe last to speak before the jury
retired for deliberations. In his motion, Mastersargued: “Generally the State is permitted to
make the concluding argument to the jurhis is so because they have the burden of proof.
However on Special Issue Number 2 regarding mitgeathere is no burden of proofTherefore

Defendant requests permission of this honorablertCoumake the concluding remarks to the
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jury.” Clerk’s Record at 156 (emphasis added).e Til court summarily denied Masterson’s
request. Clerk’'s Record at 158. The punishmensing arguments followed the traditional
practice of the State arguing last. Masterson ezadd that the trial court violated his Sixth
Amendment right to effective assistance of courmselrefusing his request to conclude the

closing arguments.

Masterson’s federal petition repeats the samenaegts he made before trial. Two
fundamental errors underlie Masterson’s theoryrstFiMasterson did not explicitly have the
burden of proof with regard to mitigating evidendée Fifth Circuit has recognized that Texas
law places “[n]o burden of proof . . . for eithéetstate or the defendant to disprove or prove the
mitigating evidence. Thus, each juror individualyd subjectively determines what evidence, if
any, is sufficient to mitigate against the impasitof the death penalty.¥WWoods v. Cockrell307
F.3d 353, 359 (5th Cir. 2002) (citingolella v. State915 S.W.2d 834, 844 (Tex. Crim. App.
1995)); see also Prystash v. Staté S.W.3d 522, 535 (Tex. Crim. App. 1999). Howeube
practical reality of trial anticipates that a capitlefendant will adduce mitigating evidence,
implicitly placing on the defense a burden to pnésaitigating evidence and to convince the
jury of its significance.See Lawton v. Stat®13 S.W.2d 542, 557 (Tex. Crim. App. 1995)
(“[Tlhe burden is implicitly placed upon appellatd produce and persuade the jury that
circumstances exist which mitigate against the isitpm of death in his case.”). Still, the Court
of Criminal Appeals held on direct appeal that og about the mitigation special issue, which
imposes a burden of proof on neither party,” alldtws defense to argue last. Masterson, 155

S.W.3d at 175.
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Second, and more importantly, the order of closangument does not flow from the
allocation of burdens, but from state statutory.laWnder Article 36.07 of the Texas Code of
Criminal Procedure, “[tlhe order of argument mayrbgulated by the presiding judge; but the
State’s counsel shall have the right to make tmeloding address to the jury.” Thus, Texas law
“makes mandatory the State’s right to conclude mgnts at the guilt-innocence phase of the
trial” giving a trial court “no choice but to denja defendant’s] motion to conclude the
argument.” Martinez v. State501 S.W.2d 130, 132 (Tex. Crim. App. 1973). Mastn has not
pointed to any federal constitutional provisioncase holing that a trial court must afford the
defense the opportunity to close out punishmens@laaguments. As Masterson must show that
the state court’s rejection of his habeas claim ##@sntrary to, or involved an unreasonable
application of, clearly established Federal law&fdre habeas relief becomes available, 28
U.S.C. 82254(d)(1), his failure to identify any $e&ime Court precedent overriding Texas law

disentitles him to federal habeas relief. The Cuauit deny this claim.

VIl. The Effect of the Jury’s Answers to the Specillssue Questions (claims nine and
ten)

Masterson raises two claims relating to the jmstructions, both arguing that Texas law
impeded the jury’s full understanding of their raled the effect of their decisions. The Court of
Criminal Appeals summarily denied both claims oredi appeal. As discussed below, federal

law has regularly and conclusively rejected thasgstitutional claims.

A. Texas’ 12-10 Rule

The trial court’s instructions said that any ansiee Texas’ special issues which could

result in Masterson receiving a death sentence fmstnanimous, but that ten or more jurors
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would have to agree to any answer supporting aséfgence. Clerk’'s Record at 310. The trial
court fashioned those instructions afteexT CoDE CRIM. Pro. art. 37.071 82(f), commonly
called either the “10-12” or “12-10" RuleSee Resendiz v. Statiel2 S.W.3d 541, 548 (Tex.
Crim. App. 2003);Prystash 3 S.W.3d at 536. Masterson argues Mals v. Maryland 486
U.S. 367 (1988), required that jurors be informledt tany failure to answer the special issues

would lead to a life sentence.

The Supreme Court iNlills Court “held invalid capital sentencing schemes teguire
juries to disregard mitigating factors not foundanimously.” Beard v. Banks542 U.S. 406,
408 (2004);see also Smith v. Spisdb8 U.S. 139, 148 (2010§icKoy v. North Carolina494
U.S. 433, 439-440 (1990Rruery v. Thaler 647 F.3d 535, 542-43 (5th Cir. 20¥%).Because
the Constitution mandates that jurors be able tosicer mitigating evidencesee Lockett v.
Ohio, 438 U.S. 586, 604 (197&Yills held that jury instructions requiring a unanimoumling
on the defendant's mitigating evidence are an ustitotional “barrier to the sentencer’s

consideration of all mitigating evidenceMills, 486 U.S. at 375.

The Fifth Circuit has also repeatedly held thaxd% 12-10 rule does not run afoul of

Mills. See Parr v. Thalerd81 F. App’x 872, 878(5th Cir. 2012pruery v. Thaler 647 F.3d

5 The Supreme Court has describedNtilés decision as follows:
In Mills] we reversed a death sentence imposed under Marglaapital punishment
scheme because the jury instructions and verdict frreated “a substantial probability
that reasonable jurors . . . well may have thoulbéy were precluded from considering
any mitigating evidence unless all 12 jurors agreedhe existence of a particular such
circumstance.” We reasoned that allowing a “holtiguttor to prevent the other jurors
from considering mitigating evidence violated thengiple established inLockett v.
Ohio, 438 U.S. 586, 98 S.Ct. 2954, 57 L.Ed.2d 973 ()9ftat a sentencer may not be
precluded from giving effect to all mitigating eweiace.

McKoy v. North Carolina494 U.S. 433, 439-440 (1998ge also Druery647 F.3d at 542-43.
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535, 542-43 (5th Cir. 2011%reer v. Thaler380 F. App’x 373, 389 (5th Cir. 201QWiller v.
Johnson 200 F.3d 274, 288 (5th Cir. 200@texander v. Johnser211 F.3d 895, 897 n. 5 (5th
Cir. 2000);Woods v. Johnserr5 F.3d 1017, 1036 (5th Cir. 199&Y¥ebb v. Collins2 F.3d 93,
96 (5th Cir. 1993). The Fifth Circuit holds thahé instruction at issue is wholly dissimilar to
that involved inMills,” Woods 75 F.3d at 1036, because “all jurors can take @&ucount any
mitigating circumstance.” Jacobs v. Scqtt31l F.3d 1319, 1329 (5th Cir. 1994). “One juror
cannot preclude the entire jury from consideringifigating circumstance.”Jacobs 31 F.3d at
1329. Here, in particular, the jury instructiongkcitly told jurors that they “need not agree on
what particular evidence supports an affirmatiweling on Special Issue No. 2.” Clerk’s Record

at 310.

Masterson “concedes that [his “12-10" Rule] claias been continually rejected by the
Texas Court of Criminal Appeals and federal cour{®ocket Entry No. 53 at 96). ABeague
v. Lane 489 U.S. 288 (1989) prevents the creation of nemstitutional law on habeas review,
this Court cannot grant relief on Masterson’s 12Rille. Additionally, in light of federal
precedent, Masterson cannot show that the state’s@ummary denial of his claim was

contrary to, or an unreasonable application ofefablaw. See28 U.S.C. § 2254(d)(1).

B. The Effect of Possible Juror Deadlock

Masterson argues that the instructions should hdeemed jurors what would happen if
they failed to reach an unanimous agreement oeregibecial issue. Under Texas law, “[i]f the
jury . . .is unable to answer any [special isssg]e . . . the court shall sentence the defertdant

confinement in the institutional division of thexXBs Department of Criminal Justice for life.”
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TeEX. CoDE CRIM. PRrO. art. 37.071 82(g). Texas law, however, alscedt#éihat “[t]he court, the
attorney representing the state, the defendanheodefendant’'s counsel may not inform a juror
or a prospective juror of the effect of a failufeagury to agree on [the special] issues[.]JEXT
CopE CrRIM. PrO. art. 37.071 82(a)(1). Masterson argues thathi{t]statutorily-required
ignorance on the part of the jury violates the Highnd Fourteenth Amendments to the
Constitution, because it creates pressure on umi@d jurors who might vote for life instead to

vote with the majority for death.” (Docket EntryoN63 at 105).

The non-retroactivity principle establishedTisague v. Lane489 U.S. 288 (1989), bars
this Court from granting relief on Masterson’s ptlgadlock claim. The Fifth Circuit has
previously addressed virtually indistinguishablais found them to violateeague See Roach
v. Quarterman220 F. App’x 270, 276-77 (5th Cir. 200ABlexander 211 F.3d at 89Mavis v.
Scotf 51 F.3d 457, 466 (5th Cir. 1999)ebh 2 F.3d at 95-96. Finding support in the Supreme
Court case oflones v. United State527 U.S. 373 (1999), the Fifth Circuit recognizleat the
Constitution creates no right to instruct a jurypmtential deadlockSee Alexande211 F.3d at
897 n.5. Masterson fails to distinguish the bigdiederal precedent rejecting the merits of this

claim. Habeas relief, therefore, is unavailablév@sterson’s jury deadlock claim.

CERTIFICATE OF APPEALABILITY

The AEDPA prevents appellate review of a habeaisigre unless the district or circuit
courts certify specific issues for appedlee28 U.S.C. § 2253(c);#b. R. APP. PRO. Rule 22(b).
Masterson has not yet requested that this Coumtgnan a Certificate of Appealability

(“COA"), though this Court can consider the issuwa sponte See Alexande211 F.3d at 898.
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A court may only issue a COA when “the applicargd heade a substantial showing of the denial
of a constitutional right.” 28 U.S.C. § 2253(c)(8¢e also Slack v. McDanjé&29 U.S. 473, 484

(2000).

Clear and binding precedent forecloses relief oastérson’s claims. Under the
appropriate standard, Masterson has not shown tthet Court should authorize appellate

consideration of any claim. This Court will notttiy any issue for review by the Fifth Circuit.
CONCLUSION

For the reasons described above, the Court filds Masterson has not shown
entitlement to federal habeas relief. Accordinghe CourtGRANTS Respondent’s Motion for
Summary Judgment and®ENIES Masterson’s habeas petition. The CoWENIES
WITHOUT PREJDUICE any other pending motions. No Certificate of Apladility will

issue in this case.
SIGNED on this 28 day of February, 2014.

e S

Kenneth M. Hoyt
United States District Judge
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