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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION

JAYSON DICKINSON,
TDCJ-CID NO. 1491494,
Petitioner,

V. CIVIL ACTION NO. H-09-3371

RICK THALER,
Respondent.

wn Uy WU W W U

OPINION ON DISMISSAL

Petitioner Jayson Dickinson, a state inmate, séskeral habeas relief pursuant to
28 U.S.C. § 2254 from his conviction for one coahtlomestic violence assault and two counts
of unlawful possession of a firearm by a felon.o¢Ret Entry No.1). Respondent has filed a
motion for summary judgment (Docket Entry No.1Db),wthich petitioner has filed a response.
(Docket Entry No0.13). After considering the pleagi and the entire record, the Court will grant
respondent’s summary judgment motion.

|. BACKGROUND AND PROCEDURAL HISTORY

A grand jury in Fort Bend County, Texas, indicteetitioner on one count of
assault of a family or household member and twantoof felon in possession of a fireatm,
enhanced by prior convictiondickinson v. State, N0.45,674A, Clerk’s Record, pages 130-31.
At the plea hearing on February 15, 2008, the steteict judge in the 400th District Court of
Fort Bend County, Texas, questioned petitioner bether he understood the three counts in the
case and the punishment range for each offenseack@é Entry No.12, page 5). Petitioner

responded affirmatively and entered a plea of guilt(ld., pages 5-6). Petitioner also

Y In Count Il, petitioner’s felony status was basera conviction in California.Dickinson v. State, N0.45,674A,
Clerk’s Record No0.45,674A, pages 131. In Counhil,felony status was based on a conviction izéwa. |d.
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affirmatively indicated that his plea was free armluntary. (d., page 6). During further
discussion regarding the charges of firearm pogsgsgetitioner asked the judge whether
charging him with the two counts constituted doujelepardy. Kd., pages 6-7). The judge
instructed petitioner to seek the advice of coungdlel, page 7). When the hearing resumed, the
judge read the charges in Counts Il and Il toteter and discussed the penalties associated
with each count; petitioner then entered a guilgago each count.ld., pages 7-9). Petitioner
again indicated that his plea was voluntary, freglen, unforced and made without inducement
or promise. Id., page 9).

Petitioner also executed the Defendant’s Pleduoilty or Nolo Contendere,
Written Admonishments, Waiver of Statutory and Gibagonal Rights, Written Stipulation and
Judicial Confession. Dickinson, No0.45,674A, Clerk’'s Record, pages 137-41. Ruatdr’'s
attorney indicated by statement that he had coedahd advised petitioner and found him to be
mentally competent to stand trial, that he undextine admonishments, and that he was fully
aware of the consequences of his pleh, page 142. The attorney also indicated his bt
plaintiff's plea was voluntary and freely givend. The state district court entered an order
finding petitioner competent and his plea to beviing and voluntary.ld., page 143.

The prosecutor recommended a punishment of fesrsyconfinement on each
count, to run concurrently, and noted that petégiohad also waived any right to a post-
conviction habeas corpus. (Docket Entry No.12ggdlf-11). The state district judge agreed to
accept the State’s recommendation, found petitigugty of the three counts, and sentenced
him to three concurrent five-year terms of confieatin TDCJ-CID. Id., page 11)Dickinson,
No0.45,674A, Clerk's Record at 143-45.

Petitioner filed a direct appeal, which was dissed in May 2008, as untimely
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filed. Dickinson v. Sate. N0.01-08-00346-CR, N0.01-08-00393-CR, N0.01-08®0CR (Tex.
App.—Houston [1st Dist.] 2008, no pet.). Petitiortkd not file a petition for discretionary
review. (Docket Entry No.11, Exhibit A). Petitens first state habeas application was
dismissed because his direct appeal was pendibgparte Dickinson, Application No.WR-
70,606-01, at Action Taken page.

Petitioner filed a second state habeas applicatiavhich he sought relief on the
following grounds:

1. The indictment was defective because petitionessaalt conviction
was improperly enhanced with a prior out-of-staiewiction;

2. Petitioner was subjected to double jeopardy bechaseas tried and
convicted in two counts for the same offense, felon in possession
of a firearm;
3. The felon in possession of a firearm charges wased on hearsay;
4. Petitioner was denied access to the law librarg, an
5. Petitioner was denied the effective assistance ainsel, which
rendered his plea involuntary. Counsel and the sqwator
misrepresented the range of punishment and the diatrict judge
threatened him with life imprisonment if he did neign the plea
agreement.
Ex parte Dickinson, Application No.WR-70,606-02, pages 256-66. Tleeds Court of Criminal
Appeals found that additional facts were neededissukd an order to the state district court to
supplement the record and to make findings of &act conclusions of lawEx parte Dickinson,
Application WR-70,606-02, Supplemental Record ofi@rissued December 10, 2008. Upon
further review, the state district court, sitting a habeas court, recommended that relief be

denied and entered Findings of Fact and Conclusibhsw. Ex parte Dickinson, Application

No.WR-70,606-02, Supplemental Record, pages 177l Texas Court of Criminal Appeals



denied the second state writ application withouttem order on the findings of the trial court

without a hearing Texas court website

In the pending federal action, petitioner seekbeas relief on the following

grounds:

1. The state district court erred in making a deaddapon finding;

2. Petitioner was denied the effective assistanceoohsel at trial when
trial counsel misrepresented the punishment thaitiqreer would
receive if he did not sign the plea agreement, dad explain
petitioner’s rights or what he was signing, and damt object to a
deadly weapon finding;

3. His plea was involuntary because the state disfudge threatened
him with a longer sentence if he did not sign thet&s plea
agreement; and,

4. He was subjected to double jeopardy because heevascted of two
counts of the same offense.

(Docket Entry No.1).

Respondent moves for summary judgment on grotimatssome of petitioner’s
claims are unexhausted and procedurally barred,a#tednatively that petitioner’s claims are
without merit. (Docket Entry No.11).

Il. STANDARD OF REVIEW

To be entitled to summary judgment, the pleadiagg summary judgment
evidence must show that there is no genuine isstie any material fact and the moving party is
entitled to judgment as a matter of laweDFR. Civ. P. 56(c). The moving party bears the
burden of initially pointing out to the court thadis of the motion and identifying the portions of

the record demonstrating the absence of a genssue ifor trial. Duckett v. City of Cedar Park,

2 http://www.cca.courts.state.tx.us/opinions/Eventlagp?EventlD=2385299
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Tex., 950 F.2d 272, 276 (5th Cir. 1992). Thereaftdre‘burden shifts to the nonmoving party to
show with ‘significant probative evidence’ that theexists a genuine issue of material fact.”
Hamilton v. Seque Software, Inc., 232 F.3d 473, 477 (5th Cir. 2000) (quoti@gnkling v. Turner,

18 F.3d 1285, 1295 (5th Cir. 1994)). The Court rgegnt summary judgment on any ground
supported by the record, even if the ground is natged by the movant.United Sates v.
Houston Pipeline Co., 37 F.3d 224, 227 (5th Cir. 1994).

The Antiterrorism and Effective Death Penalty AtAEDPA”), codified as
amended at 28 U.S.C. § 2254(d), “substantiallyrictstthe scope of federal review of state
criminal court proceedings.” Montoya v. Johnson, 226 F.3d 399, 404 (5th Cir. 2000).
Specifically, the AEDPA has “modified a federal bab court’s role in reviewing state prisoner
applications in order to prevent federal habedsi&le’ and to ensure that state-court convictions
are given effect to the extent possible underahe”l Bell v. Cone, 535 U.S. 685, 693 (2002).

In the context of federal habeas proceedingsjdicijtion “on the merits” is a
term of art that refers to whether a court’s digjoms of the case was substantive as opposed to
procedural.Green v. Johnson, 116 F.3d 1115, 1121 (5th Cir. 1997). Under Tdaas denial of
a habeas petition, as opposed to a dismissal, stsydpat the state court’s adjudication of claims
asserted by the habeas petition was on the me3@s Salazar v. Dretke, 419 F.3d 384, 398-99
(5th Cir. 2005). Denial by the Texas Court of Arned Appeals of a state habeas application
without written order is an “adjudication on thenite® within the meaning of the federal habeas
statute, where a procedural ground for denyingai@ication does not appear in the state habeas
record. See Thompson v. Johnson, 7 F.Supp.2d 848, 870 (S.D. Tex. 1998).

Where a petitioner's claim has been adjudicatedhe merits, section 2254(d)
holds that this Court shall not grant relief unldes state court’s adjudication:
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(2) resulted in a decision that was contrary to, imvolved an
unreasonable application of, clearly establishedeFsd law, as
determined by the Supreme Court of the United State

(2) resulted in a decision that was based on areasonable
determination of the facts in light of the evidemqresented in the
State court proceeding.

28 U.S.C. § 2254(d)(1), (2Williams v. Taylor, 529 U.S. 362, 411-13 (200GHill v. Johnson,
210 F.3d 481, 485 (5th Cir. 2000). Courts aredwiaw pure questions of law and mixed
guestions of law and fact under subsection (dghyl pure questions of fact under subsection
(d)(2). Martinv. Cain, 246 F.3d 471, 475 (5th Cir. 2001).

“The standard is one of objective reasonableheltontoya, 226 F.3d at 403-04
(quoting Williams, 529 U.S. at 412-13 (O’Connor, J., concurringinder this standard, a
federal court’s review is restricted to the reatb@maess of the state court’s “ultimate decision,
not every jot of its reasoning.Santellan v. Cockrell, 271 F.3d 190, 193 (5th Cir. 2001) (citing
Cruz v. Miller, 255 F.3d 77, 86 (2nd Cir. 2001) (noting that ewdrere a state court makes a
mistake in its analysis, “we are determining thesmmableness of the state court’s ‘decision,’ . . .
not grading their papers”)).

A decision is contrary to clearly establishedefed law “if the state court arrives
at a conclusion opposite to that reached by [ther&ue Court] on a question of law or if the
state court decides a case differently than [th®}rChas on a set of materially indistinguishable
facts.” Williams, 529 U.S. at 413. A decision is an unreasongbidiaation of federal law “if
the state court identifies the correct governirgpleprinciple . . . but unreasonably applies that
principle to the facts of the prisoner’'s caséd: To be unreasonable, the state decision must be
more than merely incorrecGardner v. Johnson, 247 F.3d 551, 560 (5th Cir. 2001). A reversal

is not required unless “the state court decisigrliap the correct legal rule to a given set ofdact
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in a manner that is so patently incorrect as ttubheeasonable.” Id. Factual findings made by
the state court in deciding a petitioner’s claimes presumed correct, unless the petitioner rebuts
those findings with “clear and convincing evideric28 U.S.C. § 2254(e)(1Bmith v. Cockréll,

311 F.3d 661, 668 (5th Cir. 2002}rogated on other grounds by Tennard v. Dretke, 542 U.S.
274 (2004).

Under the AEDPA, the petitioner retains the buartte prove that he is entitled to
habeas corpus reliefWilliams, 529 U.S. 362. While Rule 56 of the Federal Rubsggarding
summary judgment applies generally “with equal éone the context of habeas corpus cases,”
Clark v. Johnson, 202 F.3d 760, 764 (5th Cir. 2000), it appliesyanl the extent that it does not
conflict with the habeas rulesSmith, 311 F.3d at 668 (citing Rule 11 of the Rules Gowg
Section 554 Cases in District Courts). Theref@@gtion 2254 (e)(1), which mandates that
findings of fact made by a state court are presuoterect, overrides the ordinary rule that, in a
summary judgment proceeding, all disputed factstrhasconstrued in the light most favorable
to the non-moving partyld. Unless the petitioner can “rebut[] the presumpibd correctness
by clear and convincing evidence” as to the statetts findings of fact, those findings must be
accepted as correcld.

A. Barred Claims

Respondent contends that petitioner’s claim$&iénpending petition that the state
district court erred in making a deadly weapon ifigdand the trial judge threatened him if he
did not plead guilty are unexhausted and procelutarred from review. (Docket Entry
No.11).

Under 28 U.S.C. § 2254, a petitioner “must exhalisavailable state remedies

before he may obtain federal habeas corpus relfgdries v. Hargett, 61 F.3d 410, 414 (5th Cir.
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1995). The doctrine of exhaustion, codified as raohed at 28 U.S.C. § 2254(b)(1) and (c),
reflects a policy of federal/state comityColeman v. Thompson, 501 U.S. 722 (1991). Those
statutes provide in pertinent part as follows:
(b)(1) An application for a writ of habeas corpusheehalf of a person in
custody pursuant to the judgment of a State cduatl ot be

granted unless it appears that —

(A) the applicant has exhausted the remedies dlaila the courts
of the State; or

(B)(i) there is an absence of available State ctie process; or

(i) circumstances exist that render such @sscineffective to
protect the rights of the applicant.

* * * * *

(© An applicant shall not be deemed to have exleduthe remedies

available in the courts of the State, within theamieg of this

section, if he has the right under the law of thateSto raise, by

any available procedure, the question presented.
28 U.S.C. § 2254 (b) — (c). Under this framewarkhaustion means that the petitioner must
have presented all of his habeas corpus claimly fairthe state’s highest court before he may
bring them to federal courtSee Castille v. Peoples, 489 U.S. 346 (1989Fisher v. State, 169
F.3d 295, 302 (5th Cir. 1999). A claim is exhadstéhen a habeas petitioner provides the

highest state court with a “fair opportunity togsaupon the claim,” which in turn requires that
the applicant ‘present his claims before the stadarts in a procedurally proper manner
according to the rules of the state courtdViercadel v. Cain, 179 F.3d 271, 275 (5th Cir. 1999)
(quotingDupuy v. Butler, 837 F.2d 699, 702 (5th Cir. 1988)). The substarfa federal claim is

deemed “fairly presented” in state court for pugm®f the exhaustion doctrine only if the

petitioner relies upon identical facts and lega&latties in both of the state court proceeding and



the action for federal habeas religficard v. Connor, 404 U.S. 270, 275-75 (197)lder v.
Cockrell, 274 F.3d 255, 259 (5th Cir. 2001).

The record in this case shows that petitioneraasted his claim that the state
district judge threatened him. As in the preseseg petitioner complained in his state habeas
application that on the day of the plea hearing,jtiilge threatened him with a longer sentence if
he did not sign the State’s plea agreemént parte Dickinson, Application No.WR-70,606-02,
page 265. Because this claim was presented tdeth@s habeas courts, petitioner has exhausted
such claim for federal habeas review.

Petitioner did not challenge in his state halsggdication the state district court’s
alleged error in making a deadly weapon findingréfiore, petitioner did not exhaust such claim
in state court before bringing it in the pendingdral petition. Ordinarily, a federal habeas
petition that contains unexhausted claims is diseds allowing the petitioner to return to the
state forum to present his unexhausted claimRose v. Lundy, 455 U.S. 509 (1982).
Respondent, however, contends such a result incdgs would be futile because petitioner’'s
unexhausted claims would be procedurally barredrasbuse of the writ under Texas law.
(Docket Entry No.11).

On habeas review, a federal court may not considgate inmate’s claim if the
state court based its rejection of that claim omaependent and adequate state grodrtin
v. Maxey, 98 F.3d 844, 847 (5th Cir. 1996). A procedurat for federal habeas review also
occurs if the court, to which a petitioner mustsam@ his claims to satisfy the exhaustion
requirement, would now find the unexhausted clgamaeedurally barredColeman, 501 U.S. at
735n.1.

Texas prohibits successive writs challenging Hagne conviction except in
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narrow circumstances. eEX. Cobe CRIM. PROC. ANN. art. 11.07, 8§ 4(a) (Vernon 2005). The
Texas Court of Criminal Appeals will not considéetmerits or grant relief on a subsequent
habeas application unless the application contaufficient specific facts establishing the
following:

(1) the current claims and issues have not been anid cat have

been presented previously in an original applicatmr in a
previously considered application because the &aculegal basis
for the claim was unavailable on the date the apptifiled the
previous application; or

(2) by a preponderance of the evidence, but for a woslaof the

United States Constitution no rational juror coblve found the
applicant guilty beyond a reasonable doubit.
Id. The Texas Court of Criminal Appeals applies isise of the writ doctrine regularly and
strictly. Fearancev. Scott, 56 F.3d 633, 642 (5th Cir. 1995) (per curiam).

Petitioner’s federal habeas petition does notaiorspecific facts to establish the
deadly weapon finding claim in the pending habedi®a could not have been raised in his state
habeas petition or that he is innocent. Therefp&titioner’'s unexhausted claim does not fit
within the exceptions to the successive writ seatautd would be procedurally defaulted in state
court. Coleman, 501 U.S. at 735 n.1. Such a bar precludes tlmartCfrom reviewing
petitioner’s claim absent a showing of cause fer diefault and actual prejudice attributable to
the default.1d. at 750.

Petitioner has been given notice through respasglenotion for summary
judgment that the Court would consider a dismisgfatlaims under the procedural default
doctrine and has been given an opportunity to regpath any argument he may have opposing
dismissal in a response to the motion for summaatginent. See Magouirk v. Phillips, 144 F.3d

348, 359 (5th Cir. 1998). Petitioner, however|sfab address the default, the cause of the
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default, or prejudice resulting from the default his response to the motion for summary
judgment. (Docket Entry No.13). Accordingly, tBeurt will dismiss as procedurally barred
petitioner’s claim regarding the deadly weapon ifigd

B. Involuntary Plea & Ineffective Assistance of @sel

Respondent moves for summary judgment on pegtisrclaim that his plea was
involuntary because it was based on threats birinlscounsel and the state district judge that he
would receive thirty-five years confinement as ghnent if he did not agree to the State’s plea
offer® (Docket Entry No.11). Respondent claims the mbahows that petitioner's plea was
both knowing and voluntary.ld.).

“To be valid, a guilty plea must be voluntary,okving and intelligent. United
Sates v. Washington, 480 F.3d 309, 315 (5th Cir. 2007). The testdetermining a guilty plea’s
validity is “whether the plea represents a voluptand intelligent choice among the alternative
courses of action open to the defendantidrth Carolina v. Alford, 400 U.S. 25, 31 (1970). A
court assessing the validity of a plea must loofatbof the relevant circumstances surrounding
it and consider such factors as whether thereigeage of factual guilt.”Matthew v. Johnson,

201 F.3d 353, 364-65 (5th Cir. 2000). The defehdanst also have notice of the charges
against him, understand the constitutional prodestithat he has waived, and have advice from
competent counseMashington, 480 F.3d at 315 (citation omitted). Furthermdihe, defendant

must be competent, and the plea must “not be theéugt of ‘actual or threatened physical harm,

or . . . mental coercion overbearing the will oé tthefendant’ or of state-induced emotions so

3 Liberally construing petitioner’s claims regarditite state district judge’s threat and trial couisseéficiencies,
the Court finds that such claims are subsumed plamtiff's claim that his plea was involuntary. ha@refore, the
Court will address all of these claims together.
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intense that the defendant was rendered unablesighwationally his options with the help of
counsel.” Matthew, 201 F.3d at 365 (quotirgrady v. United Sates, 397 U.S. 742, 750 (1962)).
The trial court must inform the defendant of theasmguences of his plea, but “the defendant
need only understand the direct consequences gfltlae he need not be made aware of every
consequence that, absent a plea of guilty, would atberwise occur.” United Sates v.
Hernandez, 234 F.3d 252, 255 (5th Cir. 2000) (per curiam).

The documents that petitioner executed and tberdeof the plea hearing show
that petitioner received real notice of the trutureof the charges against him, that he indicated
that he understood the charges against him ancotingitutional protections that he waived, and
that he openly stated that he was not induced erced by the State in any way to enter a guilty
plea. (Docket Entry No.12Rickinson v. Sate, N0.45,674A, Clerk’'s Record No0.45,674A, pages
130-31, 137-45). The record reflects no evidentea dhreat by the state district judge,
petitioner’s trial counsel, or the prosecutor.

The state habeas courts found that petitionenityglea was entered knowingly,
intelligently, and voluntarily.Ex parte Dickinson, Application No.WR-70,606-02, Supplemental
Record, page 17. Petitioner presents no evidemstavening the record or rebutting the state
courts’ findings. Accordingly, he fails to showshentittement to federal habeas relief on his
claim that his plea was involuntarily induced btheeat from the state district judge or his trial
attorney.

Likewise, petitioner fails to show that his triabunsel’s performance was
prejudicial or deficient or that his plea was inutlary because he was denied the effective
assistance of counsel. A guilty plea “and the gmgsaonviction encompasses all of the factual
and legal elements necessary to sustain a binfilvad judgment of guilt and a lawful sentence.”
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United Satesv. Broce, 488 U.S. 563, 569 (1989). A plea of guilty amisui®o more than a mere
confession; it is instead “an admission that [teéeddant] committed the crime charged against
him.” 1d. at 570. A voluntary guilty plea waives all namigdictional defects in the proceedings
below except claims of ineffective assistance afnsel relating to the voluntariness of the plea.
United Sates v. Glinsey, 209 F.3d 386, 392 (5th Cir. 200@nith v. Estelle, 711 F.2d 677, 682
(5th Cir. 1983).

A guilty plea is “open to attack on the groundtticounsel did not provide the
defendant with ‘reasonably competent adviceCuyler v. Sullivan, 446 U.S. 335, 344 (1980)
(quotingMcMann v. Richardson, 397 U.S. 759, 770-71 (1970)). “Counsel is neestethat the
accused may know precisely what he is doing, sbhas fully aware of the prospect of going
to jail or prison, and so that he is treated famythe prosecution.’Argersinger v. Hamlin, 407
U.S. 25, 34 (1972). Counsel's advice to a defentlaraccept a proposed plea agreement, in
light of the facts and circumstances of the cas@&ormally considered to be a strategic choice
that rests within counsel’s professional judgme$te Black v. Collins, 962 F.2d 394, 401 (5th
Cir. 1992).

To establish a claim that trial counsel’s defextassistance rendered a plea
involuntary, the petitioner must show that coursekpresentation fell below an objective
standard of reasonableness and a reasonable giybakists that, “but for counsel’s errors, he
would not have pleaded guilty and would have iesisin going to trial.”Hill v. Lockhart, 474
U.S. 52, 59 (1985).

Petitioner claims that his trial counsel “lie@yid led petitioner to believe that he
would get thirty-five years if he did not sign tB&ate’s plea offer. (Docket Entry No.1). He also
complains that his trial counsel did not explaia hghts or what he was signing and he did not
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object to the deadly weapon findingld.]. In his response to the summary judgment meotion
petitioner contends that when he questioned hisragy about the double jeopardy issues during
the plea hearing, his attorney advised him to el three counts or “they” would give him the
maximum term. (Docket Entry No.13). In supposdtifioner has attached a copy of a document
entitled, “Notice of Criminal Case Reset,” datedcBmber 13, 2007, which states that the
criminal case has been reset for disposition adecates a recommendation on punishment at
“35 TDCJ.” (Docket Entry No.35).

The record, however, belies petitioner’'s comglafrdeficient performance by his
trial attorney. At the plea hearing on February 288, more than two months after the Notice
of Criminal Case Reset, the state district juddermed petitioner that the range of punishment
for each offense was two to ten years. (DocketyElNbD.12, pages 5-9). Petitioner executed a
judicial confession and written admonishments, whreihe indicated that he understood the
nature of the charges, the punishment range andcdhsequences of his pleaDickinson,
No0.45,674A, Clerk's Record , pages 137-41. Healat a paragraph in the Written Stipulation
and Judicial Confession that the State’s recomnepdaishment was five years in TDCJ on all
three accounts. ld., page 140. He initialed other paragraphs, incivhihe stated that he
understood the nature of the charges against mohtteat his plea was freely, knowingly, and
voluntarily entered.ld. page 141. Petitioner further acknowledged thahdud consulted fully
with his trial counsel and was satisfied with calissrepresentation.ld. Such attestation

carries a strong presumption of verityee Blackledge v. Allison, 431 U.S. 63, 74 (1977).

“ Apparently, the State’s original offer was thiftye years’ confinement in TDCJEx parte Dickinson, Application
No.WR-07,606-2, Supplemental Record, pages 17 {i@isdof Fact). However, petitioner acknowledgedrital
on the Written Stipulation and Judicial Confessithiat the prosecutor would recommend to the Couat th
punishment be assessed at five years confinem@m@J on all three counts, a deadly weapon findingCounts I
and lll, and waiver of appeal and collateral reliBickinson, No.45,674A, Clerk’'s Record, page 140.
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Petitioner’s trial counsel Ken Bryant attested #ffidavit in state habeas
proceedings that he did not advise petitioner ligatvould be sentenced to thirty-five yeaEx
parte Dickinson, Application No.WR-70,606-02, Supplemental Recpaije 16. Byrant attested
that he advised petitioner that the prosecutorghoie could obtain a deadly weapon finding
and that he objected to such findings but petitiadecided to accept the plea offer to prevent
trial. 1d. Bryant further attested that he also informettipeer that the prosecutor believed the
facts supported two convictions for unlawful weaposossession; Byrant, however, did not
originally share the prosecutor’s belidid. Bryant did not recall telling petitioner thaetlfacts
would support two convictions for unlawful possessof a firearm, but petitioner told him that
he did not want to take a chande.

The state habeas courts found that petitioneta tounsel did not advise
petitioner that he would be sentenced to thirtefirears confinement, but relayed to petitioner
the State’s position that a deadly weapon findiogl@d be obtained, thus enhancing petitioner’s
punishment. Id. at 17. The state habeas courts further fount ghétioner’'s trial counsel
informed petitioner that he disagreed with the Ssaposition on the deadly weapon finding but
petitioner insisted on pursing a plea agreementranidoroceeding to trial because he did not
want to take a chancéd.

Petitioner presents no evidence that but for trtainsel’s alleged deficiencies, he
would not have entered a guilty plea. Moreovetijtipaer presents no credible evidence to
overcome the state habeas courts’ findings regaiuis attorney’s performance and no credible
evidence to overcome findings that that his plea wauntary, knowing, and intelligent. Based
on this record, the Court finds that petitioner faaked to show his entitlement to relief under the
AEDPA standard with respect to his claims of anolomtary plea and his trial counsel’s
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representation.

C. Double Jeopardy

Respondent moves for summary judgment on pegitisrtlaim that Counts Il and
Il of his judgmentj.e., the two convictions for the offense of felon irspession of a firearm, are
the same offense, thereby violating his right agfadouble jeopardy. (Docket Entry No.11).
Respondent argues that petitioner’s claim shouldiémissed pursuant to the plea bargaingo
un-reviewed pursuant to the concurrent sentenceidec (d.).

“The concurrent sentence doctrine is a tool usedromote judicial economy”
whereby “the existence of one valid conviction nsmkennecessary the review of other
convictions which run concurrently with the validnwiction.” United Sates v. Stovall, 825
F.2d 817, 824 (5th Cir. 1987amended on other grounds, 833 F.2d 526 (5th Cir. 1987). The
Fifth Circuit “has long applied the concurrent ssde doctrine in habeas corpus cases, such that
if a prisoner’s conviction and sentence on one tawe upheld, then it is proper for a court to
decline review [of] identical sentences on otheugids and to deny habeas relief on that basis.”
Williams v. Maggio, 714 F.2d 554, 555 (5th Cir. 198Rogersv. Wainwright, 394 F.2d 492, 493
(5th Cir. 1968). However, if the possibility exdghat a prisoner may suffer adverse collateral
consequences from the un-reviewed convictions, #ndrabeas petition should be dismissed
without prejudice to themScott v. Sate of Louisiana, 934 F.2d 631, 635 (5th Cir. 1991).

The state habeas courts found that petitionevs ‘tconvictions for unlawful
possession of a firearm were based on the poseesistbe same firearm.’Ex parte Dickinson,

Application No.WR-70,606-02, Supplement Record,epad. The state courts, however, took

® The Court notes that the state habeas courts didonego review of petitioner's claims in his stadiabeas
application pursuant to petitioner’s plea bargaitis Court also declines to forego such review.
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no action because “the punishments for those cgfer@se running concurrently and are thirty
years less than the State’s original offer of yhfite years’ confinement.’1d.

Although the state habeas courts did not applyceoent sentence doctrine,
Respondent indicates that the State is agreeabledating one of the weapon possession
convictions under the concurrent sentence doctimee suspending imposition of that sentence.
Respondent indicates that “the sentences are a@mtuthere are no fines, and there is nothing
in the record or in the law suggesting that Dickimsvill suffer adverse consequences as a result
of his second count for felon in possession ofeafim.” (Docket Entry No.11, page 24).

The Court finds no adverse collateral consequefieen the application of the
concurrent sentence doctrine in this case. Peditls sole contention on the merits is that he
was subjected to double jeopardy by being convitbedwo offenses which he claims are the
same crime. The maximum habeas relief would benvaidation of one of the sentences; the
two sentences are identical in length and therefoveould not matter which one were set aside.
See Williams, 714 F.2d at 556. The Court, therefore, will ortlee felon in possession of a
firearm conviction as stated in Count Il of thelictment to be vacated and the imposition of the
five year concurrent sentence be suspended.

lll. CERTIFICATE OF APPEALABILITY

A certificate of appealability from a habeas amproceeding will not issue
unless the petitioner makes “a substantial showihthe denial of a constitutional right.” 28
U.S.C. 8 2253(c)(2). This standard “includes simgwihat reasonable jurists could debate
whether (or, for that matter, agree that) the jetishould have been resolved in a different

manner or that the issues presented were adequdéseérve encouragement to proceed further.

Sack v. McDanidl, 529 U.S. 473, 484 (2000) (internal quotations eitetions omitted). Stated
17



differently, the petitioner “must demonstrate thedgsonable jurists would find the district court’s
assessment of the constitutional claims debatablerang.” Id.; Beazley v. Johnson, 242 F.3d
248, 263 (5th Cir. 2001). On the other hand, whenial of relief is based on procedural
grounds, the petitioner must not only show thatispis of reason would find it debatable whether
the petition states a valid claim of the deniabhafonstitutional right,” but also that they “would
find it debatable whether the district court wasrect in its procedural ruling."Beazley, 242
F.3d at 263 (quotin§lack, 529 U.S. at 484)xee also Hernandez v. Johnson, 213 F.3d 243, 248
(5th Cir. 2000). A district court may deny a cictite of appealabilitysua sponte, without
requiring further briefing or argumenflexander v. Johnson, 211 F.3d 895, 898 (5th Cir. 2000).
The Court has determined that reasonable juristddcoot debate the denial of petitioner’s
habeas action on substantive or procedural groumals,find that the issues presented are
adequate to deserve encouragement to proceedefdtesra certificate of appealability from this
decision will not issue.

V. CONCLUSION

Based on the foregoing, the Court ORDERS thewig:

1. Respondent’s Motion for Summary Judgment (DocketryEn
No.11) is GRANTED.

2. Petitioner’s petition for federal habeas relief lwitespect to his
conviction for domestic violence assault as state@ount | of the
indictment and his conviction for felon in possessof a firearm
as stated in Count Il of the indictment are DENNuith prejudice.

3. Petitioner’s petition for federal habeas relief lwitespect to his
conviction for felon in possession of a firearmséagted in Count
lll of the indictment is DENIED without prejudicend that the
conviction as stated in Count Il of the indictmesntVACATED
and the sentence SUSPENDED in light of the conatisentence
doctrine.
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4. Respondent shall update petitioner’'s prison rectoedshow that
the conviction for felon in possession of a fireaa® stated in
Count Il of the indictment is vacated and the sané suspended.

5. A certificate of appealability is DENIED.

6. All motions not previously ruled on are hereby DEBL

The Clerk will provide a copy to the patrties.

SIGNED at Houston, Texas, this 19th day of Augef,0.

-

W-f—/ﬁd.’._a

MELINDA HARMON
UNITED STATES DISTRICT JUDGE
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