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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION

ALVA RALPH HIXSON, IlI, )
)
Plaintiff, 8
)
V. 8§ CIVIL ACTION NO. 4:09-cv-3949
)
HOUSTON INDEPENDENT SCHOOL 8
DISTRICT, ET AL., 8
)

wn

Defendants.

MEMORANDUM AND ORDER

Pending before the Court are Defendant’'s Motm Strike Plaintiff's Statistical Expert
(Doc. No. 59) and Defendant’'s Motion for @plete Summary Judgment (Doc. No. 61). Upon
considering the motions, all responses theretw tla@ applicable law, the Court finds that
Defendant’s Motion to Strike Plaintiff's Statiisal Expert must be granted and Defendant’s
Motion for Complete Summary Juahgnt must be granted.

l. BACKGROUND

Plaintiff Alva Ralph Hixson, Il (Plaintiff’ or “Hixson”) has filed suit against Defendant
Houston Independent School Distr{tbefendant” or “HISD”) for HISD’s alleged failure to hire
him in violation of the Age Discrimination iEmployment Act of 1967 (“ADEA”), 29 U.S.C. §
629et seq The following undisputed factge drawn from the record.

Hixson was born on August 19, 1952. (HixsorpD£6:10.) After many years of work in
unrelated fields, Hixson decidéal change careers and begin worlkhe education industryld(
34:22-25.) He moved to McAllen in 2003d(18:2-23.) While livingn McAllen, Hixson was
accepted into the A-STEP alternative certificagvogram, which provides individuals with a

path to becoming eertified teacher.Id. 38:21-39:15.) Hixson worked as a substitute teacher in
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various area school districtscloding PSJA ISD, Hédingen I1SD, and La Joya ISD, from
approximately 2003 to 2003d( 18:3-23.) During this time, Hixson applied for permanent
teaching positions but was not chosen for thédh.38:11-12, 42:3-43:5.)

In January 2006, Hixson moved to Houstftixson Dep. 48:11-13.) Prior to his move,
Hixson submitted an application to join HISKernative certification program (“ACP”)ld
53:8-13.) Hixson was accepted to ACP on November 29, 2@D%9:5-8, Ex. 6.) ACP provides
individuals (also known as “interf)swith the opportunity to bcome certified teachers. (Warren-
Ards Decl. § 2.) ACP interns must complete a six-month training, pass the content portion of the
Texas Examination of Education Standard&dte-required tests”) and independently find
employment within HISD.Id.; Hixson Dep. 59:13-17, 60:8-16.) Once an ACP intern passes his
or her first State-required test, the internligilele to apply for permanent teaching positions at
various schools. (Hixson Dep. 61:6-8.) lfosen for a permanent teaching position, the ACP
intern is given a one-year prdlmnary teaching certificateld. 59:18-23.) During this one-year
probationary period, the ACP intern must cdebg all of the Stat-required testingld. 68:24-
69:4.) If the ACP intern does not pass the Statpiired testing by the drof their probationary
term, their employment in the permanent teaching position will not be renddiegP:6-11.) On
the other hand, once the ACP intern et the ACP benchmarks and obtains
recommendations from the school principal andAG® director, the ACP intern is eligible to
apply for their standard teaching certificgi&.arren-Ards Decl. { 2; Hixson Dep. 69:13-19.)

Hixson began the HISD ACP program in Redmy 2006 and completed his classes within
the six month period. (Hixson Dep. 85:21-86:6.) ldix$1ad passed two Statequired tests prior
to moving to Houston. In December 2003, Hingook the “special [education] content

examination” from early childhood through™grade. (d. 74:13-22.) In Fehrary 2004, he took



the special education “pedagogy and psefenal” text for early childhood through"igrade.
(Id. 72:18-73:8.) These tests allowed himeach special education from early childhood
through twelfth gradeld. 74:16-19.) He took his third &e-required test, a generalist
examination from early childhood rade 4, on February 18, 2008l.(71:16-72:6.) This exam
allowed him to teach early childhood to fourth grade studddts/Z:10-13.) Hixson’s score on
this exam placed him in the top eight percent of his “clagsl”72:8-9.)

Because Hixson had already passed two Statereelpests prior to his move to Houston,
Hixson began applying in December 2005 fampenent teaching positions at HISIY.(61:9-
15; 71:2-5.) He continued to apply for perraahteaching positions at HISD schools throughout
2006, 2007, 2008, 2009, and until the present tilde86:7-8, 115:25-116:4, 128:22-129:6.) He
has applied for approximately five thousand peremateaching positions over the course of this
time, and exactly three hundredrtyreight (338) jobs in 2008(ld. 95:4; Warren-Ards Decl. {
3.) In order to apply for permanent teaching positions at HISD, Hixson submitted an on-line
employment application and attached his nesto the application. (Hixson Dep. 77:19-78:8,
101:14.) Over the years, Hixson updated hidim@-employment application several timds. (
106:24-107:23.) More than one @tion of Hixson’s employment application contained errors.
In an application dated August 29, 2006, Hixsorestélhat he had a “professional certificate”
for special education and a glrationary certificate” for EC-generalist, but should have
indicated that he had probationasrtificates for both positiondd; 79:4-22.) He also

inaccurately described the special educationfaete’s length as “lifetime,” when it should

!t is unclear whether Hixson refers to the “class” of fellow HISD ACP interns who might hawvethigkéest or to
the “class” of individuals at large who took this test, or to some other group altogether.

2 In our Memorandum and Order dated May 2, 2011 (Doc. No. 46), we dismissed Hixson’s claims of age
discrimination that are based on HISEiscriminatory acts before May 285)08 or after December 22, 2008. We
found that discriminatory acts that occurred outside of May 26, 2008 — December 22, 2008 wetieneitharred

or administratively unexhausted. Thus, we focus only on HISD's discriminatory acts between the date2&f Ma
2008 and December 22, 2008. Of the 338 positions Hixson applied to in 280&étéar how many Hixson
applied to between the dates ofyM26, 2008 and Decdwer 22, 2008.



have stated “one year.Id; 81:11-16.) Hixson characterizétese as “clerical errors” and
ascribes them to pressititge wrong button the computeld(79:23-24, 80:2, 81:14.) In another
application, Hixson answered affirmatively tethuestion of whether he held a valid Texas
certification evenhiough he did notld. 103:16-21.) He believed that holding a special
education and elementary education certifieeds the same as a valid Texas certificatituh. (
103:23-104:8.)

After failing to receive interest in his apmion, Hixson sought assistance from various
HISD personnel. He spoke to Robin WilliaigVilliams”), a recruiter for HISD’s human
resources department, who gave him advicerdagg certain items on his on-line application
that should be fixedld. 101:13-25, 110:2-111:12.) Williams pidtxson in touch with Josephine
Morgan (“Morgan”), an EEO officer at HISDId( 120:20-121:6.) Hixson dfted a letter that
outlined his qualifications, including his statusfGP intern and HISD Associate Teacher, his
success on the State-required tests, and hiyé&acs of experience as a substitute teacher.
Hixson also included languagashg that “[t]ypicaly, other ACP candidates have passed only
one test and do not have the years of classteanhing experience as substitute or associate
teachers possessed by Hixson.” (Doc. No. 64 ExVEllams sent Morgan the letter drafted by
Hixson and changed the sentence statingHhaton was “head and shoulders” more qualified
than other ACP candidates to instead statHlixson was “highly recommended.” (Hixson
Dep. 121:6-9.) Morgan signedetetter in September 2006, though she had never met Hixson in
person and only exchanged emails with hileh. {20:15-17, 145:22-24, 146:24-25.)

In 2008, HISD followed a selection prasefor its elementary education positions
(kindergarten through fourth grade) and its sesducation positions. @t Decl. { 3.) School

principals first reviewed an applicant’s apptioa, resume, cover letter, and reference letters.



(Id.) If the principal was impressed with the &pgnt’s traits, the principal interviewed the
applicant and sometimes asked the applitanbnduct a demonstrative teaching lesslah) At
the end of this process, the principal magigbeaoffer to the applicarchosen for the position.
(1d.)

Since he began applying for permaneatteng positions at HISD, Hixson has been
called for between five and tenerson interviews with schoptincipals or vice-principals.
(Hixson Dep. 96:3-16.) At these interviewsxbtdn spoke about his substitute teaching
experience at HISD and in McAhieand about his test scorelsl.{32:20-22.) Hixson also
conducted a computer demonstration of a pedagbugiebsite to demonstrate the need for and
utility of computeran the classroomld. 132:22-134:16.) Hixson told éhprincipals that he
intended to purchase a computer for each studdis class and showed the principals $10,000
in cash to demonstrate his commitmetld. {34:17-135:21.)

Hixson heard numerous comments from othachers and teacher aids at HISD schools
that HISD did not hire older individuals for permanent teacher positions and looked for ways to
get rid of older individualsId. 91:13-93:21.) At a school board meeting in March 2009, Hixson
heard school board member Harwin Moore condgigMelissa GarrettlISD’s director of
finance, for savings on healthcamasts for the school districtd( 87:16-89:3.) Based on
comments of fellow teachers and Moore’s rekaaat the school board meeting, Hixson
concluded that HISD’s policy i® save on healthcare costshigng people under 40 years of
age due to their lower healthcare costs@apared to people over 40 years old. 3:12-16;
99:5-6.) Hixson also concluded ththe principals in charge biring decisions are given a bonus
for keeping the school budget low, which fuelsraficial incentive not thire individuals with

high healthcare costs, suah those over the age of 4[@l. (140:22-142:18.) However, Hixson



never heard a principal commenatie or she would not hirereeone over 40 years of age or
that Hixson was not hired due to his add. 94:8-12; 96:22-25, 98:14-17.)

In September or October 2006, Hixson waschbg HISD as a substitute teachéd. (
49:18-21, 84:8-12.) Hixson remains a duthse teacher at HISD todayd( 84:13-15.) As a
substitute teacher, Hixson is paid $10 per hmaeives no health insurance, and receives no
benefits. [d. 85:5-6, 143:25-144:4.)

Hixson filed a Charge of Discriminatianith the EEOC on January 27, 2009, alleging
age discrimination by HISD due to its failucehire him for special education permanent
teaching positions and EC-4 generalist permanent teaching posittbrid 2:7-15, 114:18-22.)
In the Charge, Hixson stated that the earliest date of discrimination occurred on May 26, 2008
and that the latest date ofdrimination was on December 22, 2008. 112:18-113:15.) Hixson
claims that he was told by an EEOC repredergdhat he could only put down charges for two
years even though he had been dmstrated against since “day 118(112:22-113:9.) Hixson
has not filed amended or new Char@é Discrimination against HISDId( 113:16-114:10.)

Hixson subsequently filed swdgainst HISD and severaldividual defendants for age
discrimination in violation of ADEA arising olISD’s refusals to hire him for permanent
teaching positions. The individual defendants were subsequently dismissed. (Doc. No. 46.)
Defendant HISD has now filed a motion for sumynadgment and a motion to strike Hixson’s
statistical expert. The motions dreefed and ripe for disposition.

I. MOTION TO STRIKE PLAINTIFF'S STATISTICAL EXPERT

Hixson has proffered the expert report Brian D. Marx (“Marx”), Ph.D., who is a

professor in the Departme of Experimental Statistics dtouisiana State University. Marx

performed certain statistical analyses on a sefatd supplied by Hixsohe results of Marx’s



analyses have been submitted by Hixson as evidence that HISD discriminates on the basis of age
in its hiring decisions.

HISD moves to strike Maras an expert and to exclubiss expert opinion on numerous
grounds. Primarily, HISD argues that Marx’s expeort does not meet the standards of Rule
702 andDaubert v. Merrell Dow Pharmaceuticals, In&609 U.S. 579 (1993), because his
opinions and methodologies are unreliable. diditon, HISD contends that Marx advances
impermissible legal conclusions, his testimonill wot assist the trier of fact, and that his
testimony is unduly prejudicial.

A. Legal Standard

Federal Rule of Evidence 702 provides for dldenission of expert simony that assists
the trier of fact to understand teeidence or to determine a factigsue. A court is charged with
a “gatekeeping function” to ensure expstimony is both reliable and relevabaubert 509
U.S. at 597. Reliability is analyzed underl®&a02, which requires that: (1) the testimony is
based upon sufficient facts ortda(2) the testimony is the produaf reliable principles and
methods, and (3) the witness has applied the pitegiand methods reliabtp the facts of the
case. Fed. R. Evid. 702. As to the secpnoihg, the Supreme Court has provided five, non-
exclusive factors to considevhen assessing whether a methodwl is scientifically reliable.
These factors are (1) whether the expert's theorypeanr has been tedig2) whether the theory
has been subject to peer reviewd publication, (3) #h known or potential ta of error of a
technique or theory when applied, (4) the existeand maintenance of standards and controls,
and (5) the degree to which thexhnique or theory has beemgeally accepted in the scientific
community.Daubert 509 U.S. at 593-94. The test for determining reliability is flexible and can

adapt to the particular circumstas underlying the testimony at issimho Tire Co. v.



Carmichael 526 U.S. 137, 150-51 (1999). The party segkio have the district court admit
expert testimony must demonseahat the expert’'s findingsd conclusions are reliable, but
need not show that the expertsdings and conchions are correcMoore v. Ashland Chem,
Inc., 151 F.3d 269, 276 (5th Cir. 1998).

Further, the expert witness must be quedif‘by knowledge, skill, experience, training,
or education . . . .” Fed. R. Evid02. A court must exclude an expestness “if it finds that the
witness is not qualified to testify inarticular field or on a given subjecWilson v. Woods
163 F.3d 935, 937 (5th Cir. 1999); However, “Rié@2 does not mandate that an expert be
highly qualified in order to testify about a givessue. Differences in expertise bear chiefly on
the weight to be assigned to the testimbyythe trier of fact, notts admissibility.” Huss v.
Gayden 571 F.3d 442, 452 (5th Cir. 2009) (citibgubert 509 U.S. at 596).

Under Rule 704(a), “testimony in the forwf an opinion or inference otherwise
admissible is not objectionable because it embracesdtimate issue to lecided by the trier of
fact.” Fed. R. Evid. 704(a)Jnited States v. lzydord67 F.3d 213, 218 (5th Cir. 1999). “Rule
704, however, does not open the door to all opinio@sven v. Kerr-McGee Corp698 F.2d
236, 240 (5th Cir. 1983). Expert witnesses may eeitkll the jury whatesult to reach nor
provide legal conclusiongd.

The party seeking to rely oexpert testimony bears the burden of establishing, by a
preponderance of the eeidce, that all requiremés have been meRaubert 509 U.S. at 593,
n.10;Moore, 151 F.3d at 276.

B. Marx’s Professional Qualifications and Expert Opinions

Marx has been a Full Professor of Statistics in the Department of Experimental Statistics

at Louisiana State Universityince 1999. (Expert Report of iBn D. Marx (“Marx Report”)



App. A at 2, Doc. No. 37.) He previously held academic positions at Leiden University in The
Netherlands, at LMU University of Munian Germany, and at Stanford Universitid.J Marx
received his Master’s Degree in Statistics fidenn State University and his Ph.D. in Statistics
from Virginia Tech (Virginia Polytdmic Institute and State University)ld( at 1.) He has
published a number of book chapters and artickgmrding regression models in statistical
modeling and has two books scheduled tgpblelished in the forthcoming yeatd(at 2-5.) He

is editor of a journalStatistical Modelling:An International Journaland is the statistical editor

of another journalJournal of Apicultural Researclfld. at 8.) Over the lagdeventeen years, he
has provided professional stattsti consulting services in a vaty of cases and topics. (Marx
Dep. 11:5-14:7.)

In one project from 1994 to 1996, Marx analyzed the possible employment
discrimination in the mass firing of s@urant workers at a major hotdt.(14:11-15:2.) Marx
conducted several statistical aysds in order to determine efther there was a significant
association between the raceanf employee and the proportionvithich a particular race was
represented in a managementeleor level of employment.ld. 15:11-18:2.) His analyses
resulted in a determination that there was aadigpin the distributionacross race at various
levels of management and that thetisparities were significantld( 19:17-19.) Marx did not
testify as an expert in thatsm but did present seat charts with statistical summaries to his
client. (d. 18:18-19:5.) Other than thisase and Hixson’s case, Mahas not performed any
consulting work with respect to employment discrimination litigatitth.Z0:16.) Marx does not
have any specialized training with respect atistical analyses in gotoyment discrimination,

has never taught courses on employmentridigcation or employerhiring, and has never



conducted research or authored lmations on the topic of emplayent discrimination or hiring
practices, Id. 21:6-21, 22:22-23:5, 28:15-23, 29:1-4, 30:2-23, 32:8-12, 32:25, 35:7-12, 43:2-17.)

Marx has prepared and submitted an expert report at the request of Hixson. (Marx Report
App. B.) In his report, Marx anducted one statisticanalysis. Marx was given by Hixson a
chart containing data purportedly supplied by the Texas Education Agency (the “TEA Chart” or
“PIR 9794"). (Marx Report App. D; Marx Dep. &2-70:3, 78:8-10.) In addition, Marx was
supplied a statistical afysis containing programming, a summary of the data, charts, and tables
prepared by an individual named Yanli €&h (“Chen”). (Marx Dep. 70:6-9.) Chen’s
programming synopsis and charts are attacbeddarx’s Report as Appendix C. (Marx. Report
App. C; Marx Dep. 70:8-9.) Marx spoke to €habout her statistical methodology and data
structure and confirmed that Chestatistical analysis was aldased upon the data in the TEA
Chart. (Marx Dep. 71:2-24.) Marx then performed bwn statistical analisusing certain data
in the TEA Chart.Id. 72:2.)

The TEA Chart contains a list of HISD ARCcandidates who applied for employment at
HISD between 2006 and 2008. (Marx Dep. 8BX-85:2-5.) The TEA Chart contained
information regarding a number of charaidtics about each individual (e.g., ethnic group,
gender), only two of which are relevant hergstieach individual was assigned to an age or
“birth” group. (d. 72:16-19; Marx Report App. D.) Second, each individual was listed as
“employed” or not employed (alsofegred to as “hired” or “nohired”). (Marx Report App. D;
Marx Dep. 72:20-73:9.) Marx assumed that thedisHISD ACP candidates in the TEA Chart
was representative of the entire applicant pootdaching jobs at HISD because the TEA Chart

was “an applicant pool provided by the Tekahication Agency.” (Marx Dep. 77:13-21.)

10



Marx began with the null hypothesis thagrd was no associatid@etween age group and
hiring rate. (Marx Dep. 74:15-17.) In other weydMarx began with the hypothesis that the
hiring rate was constant acrosge group, i.e., that the proportiof individuals with each age
group would remain constant across the “hirgdup of individuals and the “not hired” group
of individuals. (d. 74:20-23.)

Marx then used the Chi-Square Test for Independelttesq:7-8.) The Chi-Square Test
is a statistical method that testor association across two variables that are categorical in
nature® (Id. 69:11-12.) He used “age group” as the firstakle and “hired or not hired” as the
second variable within the Chi-Square Test ibeorto determine whethérere was a significant
association or dependency contingebetween these two variable&l.(69:17-20.) In essence,
Marx used the test to arrive at percentagdadiiduals who were hiredithin a particular age
group. (d. 73:6-9.) The results of his alysis were that “the profigeof the distributions of age
groups significantly varied across those peopt® were hired when compared to those people
who were not hired.”I{l. 73:12-14.) In other words, Marx found that older age groups are hired

at a lesser rate than persons in the younger age gtdu@5(15-18.) Specifically, Marx found

3 As succinctly described inocal Union Nos. 605/985, IBEW v. Miss. Power & Light, @ase No. 3:96-CV-
572WS, 2004 U.S. Dist. LEXIS 31182 (S.D. Miss. Sept. 30, 2004), the Chi-Square test is a statistical method that
may be used to determine whether differences in selaeties are associated with atmaular variable, such as
age:
The chi-square procedure establishes an expsetedtion rate and then determines whether the
difference between the expected selectionaatethe actual selection rate is statistically
significant. Small deviations are expected to o@sia result of chance, but at some point the
deviation becomes so large that chance alondéeanled out. For example, if thirty-three (33)
persons passed an exam that made them eligibpgdmotion, and, of this thirty-three (33), the
racial breakdown was twenty-four (24) whites, six (6) African Americans, and three (3)
Hispanics, then the percentage of whites is AP#percentage of Africadmericans is 18%; and
the percentage of Hispanics is 10%. If 22 of these persons are promoted, then one might expect
that 72% of the 22 would be white (16); 18% would be African American (4); and 10% would be
Hispanic (2) if the promotions were made at random. The chi-square test measures deviation from
expected behavior. Any deviation from this expectation may indicate some influence other than
random chance. Although some deviation magXected to occur by chance, too much
deviation must be accounted for by something other than chance. A significant chi-square value
would indicate favoritism.
Id. at *30-*31 (omitting internal citations).

11



that the odds of one being hiradder the age of 40 &75 times greater @m the odds of being
hired if one was over the age of 4[@l.76:3-5.)

Marx believed that the ratd error of his findings was ona 1,000, but could be as low
as one in 12,000.1d. 76:7-12, 121:11-18.) Marx found ths&tatistical discrepancy to be
significant. (d. 73:15-16.) Marx summarizes his sstital expert report as follows:

| have been asked to review, sumrparand verify the statistical methods

performed on data related to the above case. | have read and reviewed a

preliminary report based on 2008 data. The data are analyzed using a Chi-

square test for association, whichais appropriate method for the tabulated

data: Age group and Hiring count. The hypegis that was tested is that no

association exists between age grouplandg rate. The testatistic follows a

chi-square distribution (with approptéa degrees of freedom) under this

assumption of no association. The data$i extremely compelling evidence of

a significant association (i.elder age groups are hirkgss), and thus there is

significant evidence to rejethis hypothesis of no association. The data were

explored more thoroughly through stétal regression techniques by breaking

down the data by various job types, igth also demonstrated significant

relationships. In summary, | found the s#tal analysis to be valid and highly

significant in finding associations.
(Marx Report App. B.)

Outside of his expert report, Marx conducted additional statistideanalyses. The first
analysis involved data provided by HISD cotiegg of a list of the positions for which Hixson
applied and were filled by ACP interns duriting period of 2008-09 (the “HISD Chart”). (Marx
Dep. 102:15-17, 124:12-22.) Not all the RGnterns on the HISD Chart weliSD ACP
interns; some were interns enrolled in A@Rograms offered by other school districts or
organizations. Ifl. 127:17-15.) The HISD Chart contathenly information regarding ACP
interns who were hired, and did not contaifoimation regarding ACP interns who were not
hired. (d. 102:15-17, 124:25-125:1.) Similar to his analysis of the TEA Chart, Marx examined

whether the age distribution afdividuals hired was similar toeéhage distributiorof applicants

to the positions.lf. 125:2-9.) Because the HISD Chart diot contain information about the

12



individuals who applied, but were not hired the positions, Marx estined the age distribution
of the entire pool of applicants usingthata contained in the TEA Chaitd.(125:6-9.) Marx’s
applied the Chi-Square Testttee data in the HISD Chartd( 129:13-14.) The hypothesis Marx
tested was whether the data in the HISD Chamvéll with or significantly departed from the
age distribution of individda in the TEA Chart.Ifd. 130:1-4.) Marx coulahot conduct the same
analysis as he had with the TEZhart because he did not had&ta regarding the individuals
who were “not hired” for the positions to which Hixson appliéd. {30:1-14.) His analysis of
the HISD Chart showed that tiing rate (or distribution ohired individuals over and under
40) was not representative okthpplicant age pool, as supplied by the TEA Chart, and that there
was a significant associationtbeen age and hiring ratdd( 125:9-19, 126:2-5.) Marx found
that the odds of someone undr being hired was approximate}25 times greater than the
odds of someone over 40 being hiretd. (125:9-19.) He believedhat this finding was
statistically significant, with the probgiby of making an error as one in 30.081.(125:16-19.)

The second analysis involved data provided by Hixsloin.1(5:10-116:3.) Hixson told
Marx that he had applied for approximately 2§gobBs and that there we approximately 300
applicants per job.ld. 115:10-14.) Hixson also told Martkat he had zero offerdd( 115:14-
15.) Based on this data, Marx aallted the probability of Hixsoreceiving zero offers as one
out of 750. [d. 115:14-19.) Marx’s calcations showed that Higgs should have received
approximately seven offers assuming thatddn was average-qualified applicand. (115:19-
116:3.)

As a result of his analyses, Marx concludleat HISD engaged in age discrimination in
hiring decisions relating to telaers. (Marx Dep. 105:19-22, 106:3-8.)

C. Analysis
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As many courts have recognized, statistics glaly a significant e in discrimination
cases.See, e.g.Wilkins v. Univ. of Houstgn654 F.2d 388, 395 (5th Cir. 1981) (citing
Hazelwood Sch. Dist. v. United Statd83 U.S. 299, 307-08 (1977 arter v. Ball 33 F.3d
450, 456 (4th Cir. 1994) (“Statics can provide importantproof of employment
discrimination.”). Statistical evidence can hesed either to establish an inference of
discrimination as an element of plaintiffjgima faciecase, or to rebut the employer’'s stated
nondiscriminatory reason for its action as pret€ee EEOC v. Texas Instruments, 1d©0 F.3d
1173, 1185 (5th Cir. 1996) (“statistical evidenc®y be probative of pre-text in limited
circumstances”)Anderson v. Douglas & Lomason C@6 F.3d 1277, 1285 (5th Cir. 1994)
(“The plaintiffs may establish a prima facie caseligparate treatment by the use of statistics . . .
") (internal citations omitted). However, “tifeupreme Court has cauti@hé&hat statistics are
not irrefutable; they come in infinite varieand, like any other kind of evidence, they may be
rebutted. In short, their usehdss depends on all the surroungdfacts and circumstances.”
Wilkins, 654 F.2d at 395 (citinint’l Brotherhood of Teamsters v. United Staté31 U.S. 324,
340 (1997)).

“Where plaintiffs use statistical evidence to challenge an employer’s hiring practices, that
evidence, to be probative ofsdriminatory intent, must compare the relevant portion of the
employer’s work force with the qualified poptibn in the relevant labor markehderson 26
F.3d at 1286 (quotingEOC v. Olson's Dairy Queens, In689 F.2d 165, 168 (5th Cir. 1993));
Carter, 33 F.3d at 456 (statisal analysis must compare gsence or absence of minority
employees to relevant labor podh.determining the composition tife relevant labor market or

labor pool, “[a]ctual apjcant flow figures are the prefed method by which to measure an

14



employer's hiring practices and performandmtierson 26 F.3d at 128%&ee also Scott v. Univ.
of Miss, 148 F.3d 493, 510 (5th Cir. 1998).

With these guidelines regarding the usé statistical evidence in employment
discrimination cases in mind, we review theee statisticahnalyses conducted by Makx.

1. Analysis of TEA Chart

In his first analysis, Marx used data ained in the TEA Charthat provided the age
groups and hiring rate of merts of HISD’s ACP program whapplied to teaching positions.
He compared the age distributiamong all of the individuals listad the TEA Chart to the age
distribution among the individualwho were hired for teachingositions. He concluded that
there was a statistically significant discrepancyhia hiring rate of applicants over 40 years of
age as compared to the hiring rate of apptEamder 40 years of age. Marx found that older
applicants were hired at a lesser ratanttpersons in the younger age group. HISD has
challenged this opinion on a number of groundsluciing the unreliabity of his methodology
and the inaccuracy and incompleteness offdlees upon which his opinions are based. After a
careful review of the data underlying Marx’s analysis and the methodology he used, we must
exclude Marx’s opinion. We coime ourselves to the most serious deficiencies in Marx’s

analysis’

* Although we have no doubt that Marx is an eminentiglifiad statistician, we view his almost-complete lack of
academic and professional experience in the area otistdtanalyses of employmediscrimination and employer
hiring practices as a serious challenge to his qualification to render an expert opinion in tiisefze. R. Evid.
702. Our findings regarding the deficiencies in Marx’s @ad analysis, including the failure to analyze the actual
or potential applicant pool, suggest that familiarity with use of statistics with the specialized area of employment
discrimination law is essential. However, because waudrdWarx’s expert opinion on other grounds, we need not
resolve the issue of whether Marx is quatifto render an opinion in this case.

® There are many other deficiencies in Marx’s analysisekample, Marx’s analysis did not limit itself to 2008,
which is the relevant time period to this lawsuit. (Marx Dep. 97:9-11.) Neither Matixawn offer an explanation
of why an analysis of the time period 2006 to 2008 should be appropriate when examining hiring deatsions th
occur within a much smaller segment of time within thedatgne period. In addition, Marx’s analysis appears to
be based upon an analysis performed by an individual named Yanli Chen. Hixson hastifiddvho Chen is,

what her role in this lawsuit has been, her statisticthous, why her charts and graphs should be included in
Marx’s report, or how her analysis meets Ereibertstandard.
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First, Marx’s analysis is based upon datntained in a charthat was purportedly
furnished by TEA to Hixson. However, the TE&hart neither has beeuthenticated by an
individual with personal knowledgthat it contains accurate imfioation and nor falls within a
category of self-authmticating documentsSeeFed. R. Evid. 901, 902. Other than Hixson’s
statement that the chart was provided by the T®A have no information about the chart’s
provenance. Without authenticati of the TEA Chart, we cannobnclude that data underlying
Marx’s analysis is based upon sufficieatts or data, as required by Rule 702.

Second, the TEA Chart does not identify theipons for which the “hired” individuals
were hired. (Marx Dep. 78:21-79:98:23-25.) The TEA Chart doe®t even identify whether
the “hired” individuals were hired as teache(Marx Dep. 133:14-19.) Hixson cannot use the
TEA Chart to challenge discriminatotgacherhiring practices when he cannot even confirm
that the data corresponds to widuals hired as teachers. Hixsisnnot bringing a challenge to
discriminatory hiring practices by HISD in general (including, adminisgagxecutive, or other
positions), but rather is challenging HISDiging practices with respect to permant@ching
positions. Thus, data that does not confine itself to the hiring rate applicable to teaching positions
is an insufficient bases upon which to test @ismatory hiring specit to this position.

Third, Marx does not know whether any tbe individuals on the chart were actually
hired by HISD. (Marx Dep. 83:17-23.) On the TEA&H each individual has a “yes” or “no”
under the column entitled “Employed?”. (Marx Repépp. D.) However, there is also a column
called “Organization Name” on the TEA Chg¥arx Report App. D.) Each individual who is
listed as employed has an “Organization Namebd disted. Each individual who is listed as not
employed does not have an associated aOiation Name.” (Mar Report App. D.) Four

individuals who are listed as @hyed are associated with “Afte ISD” as the “Organization
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Name.” (Marx Report App. D at 1.) Three indluals who are employed are associated with
“Alief ISD.” (Marx Report App. D at 1.) Two ingiduals who are employed are associated with
“Pasadena ISD.” (Marx Report App. D at 4.) Querson who is employed associated with
“Northwest Preparatory” and one person is emsged with “Yes College Preparatory School.”
(Marx Report App. D at 4.) This information suggetitat the data, anddlsubsequent analysis,
did not confine itself tahe hiring rate of HISD and included the hiring rate of other schools.
However, Hixson is challenging the discrivatory hiring practices of HISD, not the
discriminatory hiring practices of HISD in camction with other schools. Neither is Hixson
challenging the HISD ACP program’s vulneidlpi to discriminatory hiring practices by
employers in general. Rather, Hixson challenggSD’s discriminatory hiring practices with
respect to permanent teachingiposs. Thus, a data set thatludes information about hiring
by schools other than HISD is inappropriatestgpport an analysis of HISD’s discriminatory
hiring practices.

Fourth, and perhaps most importantly, 1A Chart does not comprise the entire pool
of candidates for teaching positions at HIS®larx Dep. 85:2-13.) The applicant pool Marx
analyzed consisted only of 8D ACP candidates, but did notclude ACP candidates from
other ACP programs, or even more significantgrtified teachersvho applied for teaching
positions at HISD. (Marx Dep. 85:2-13.) Marx sipnpssumed that the TEA Chart represented
the age distribution of the actual, entire pooapplicants for teaching positions at HISD. (Marx
Dep. 126:10-17.) However, when determining tloenposition of the relevant labor pool, the
actual applicant flow figures arthe “preferred method” by wih to measure HISD’s hiring
practices and should be used if availaBlee McClain v. Lufkin Indys519 F.3d 264, 279 (5th

Cir. 2008),cert. denied555 U.S. 881Anderson26 F.3d at 1287Scott 148 F.3d at 510. Here,
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Hixson has not demonstrated tlaatual applicant flow data is weilable. What Marx analyzed
and used as the “relevant lalpmol” was not the entire actual pd@r even the entire potential
pool) of applicants for HISD’s permanent teachpugitions, but only a subset of applicants (the
subset being members of HISD’s ACP program)orher for Marx’s statistical analysis to meet
the standards outlined by the Rif€ircuit, Marx should have aryaed data regding the entire
actual applicant pool, or if this was unavailathe entire potentialpplicant pool, for HISD’s
permanent teaching positions. Alternatively, Maixould have provided some basis for his
assumption that the age distribution of individuals in the TEA Chart was representative of the
age distribution of the actual applicant pool a #ge distribution of the potential labor pool. We
cannot credit Marx’s assumption based only upongdss dixitstatement. Indeed, we note that
some of the applicants left oot the labor pool, i.e. certifiedachers, are individuals whose age
distribution might skew towasdthe older range of ages.

Fifth and finally, Marx’s analysis did notka into account various factors that may have
been used by principals in making hiring d&&mns, such as referees for each candidate,
substitute teaching experience, and other abdes, because he did not believe that the
distribution of these factorsomld vary across age groups i fREA Chart. (Marx Dep. 107:12-
20, 107:12-20.) IrBazemore v. Friday478 U.S. 385 (1986), the Sepne Court held that the
plaintiffs’ regression analysisf a wage disparity between blaakd white employees with the
same job title, education and tenure was admissi@@ though there were other variables, such
as county-by-county wage variations, that mighve accounted for the salary disparity. The
Supreme Court found that, though “the omissiorvafiables from a regression analysis may
render the analysis less probatithan it otherwise might bejt does not make the analysis

unacceptable as evidendé. at 400. However, a regression analysis that fails to take into
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accountsignificant non-discriminatory factors, such as education and prior work experience,
may be rejected as flawe8ee Medley v. DOJ of LaNo. 10-31107, 2011 U.S. App. LEXIS
9954, *8-*9 (5th Cir. May 16, 2011) (statistical aysb failed to account for several major
variables, including educat, past work experiencand length of job tenure)Sheehan v.
Purolator, Inc, 839 F.2d 99, 103 (2d Cir. 1988). Here, Mdaded to takeinto account two
extremely important factors—education andtbpmwork experience—that may account for the
disparity he found between theihg rate of individuals undetO and the individuals over 40.
As such, we find that this flaw is one that renders the statistical analysis inadmiSsible.
Medley 2001 U.S. App. LEXIS 9954 at *8 (citingazemore478 U.S. at 400 n.10 (noting that
there are “some regressions so incompste be inadmissible as irrelevant”)).
2. Analysis of HISD Chart

In his second analysis, Marx relied upon thead@ntained in the HISD Chart. The HISD
Chart listed all of the positions for which Hoes applied and were filled by ACP interns during
the period of 2008-09. Marx’analysis of the HISD Chart shed that the hing rate of ACP
interns was not representative of the applicagd pool. However, the labor pool used in this
analysis was drawn from the TEA Chart, whiels, discussed above, wast representative of
either the actual applicant pami the potential appant pool for permanetéaching positions at
HISD. As such, we must rejetitis analysis as unsound becausdidtnot analyze the actual or
potential applicant poa@nd did not provide a basis for agsng that the age distribution among
the individuals in the TEA Chais representative of the agéstribution among the actual or
potential applicant pool.

3. Analysis of Job OffersHixson Should Have Received
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In his third and final analys, Marx took information mvided by Hixson regarding the
number of permanent teaching positions aSBilto which Hixson applied, the number of
applicants for each position, and the numberobfgffers Hixson received. Marx analyzed this
data and concluded that Hixsamosild have received a certain nogn of job offers based on the
number of applications he Ismitted. In addition, Marx concluded that the probability that
Hixson received zero offers conerthg the number of job applicanhs he submitted to be one
out of 750.

We find Marx’s analysis here to be basgubn insufficient data. Marx relied only on the
figures provided by Hixson, which Hixson, in tuhreard at a court hearing. Marx testified that
he did not know in what time period Hixsoppdied for the approximately 2000 jobs. (Marx
Dep. 120:11-13.) He does not know how many jblassson applied for in 2008. (Marx Dep.
120:8-10.) He does not possess the exact numbgbsfthat Hixson applied to. (Marx Dep.
120:6-7.) Hixson himself obtained these numberenduain “evidentiary” hearing where HISD’s
counsel stated that Hixson applied for 2000 jobs and that 300 applicants applied for each job.
(Marx Dep. 144:16-20.) However, Hixson has not fiedli that these figures are exact or even
close approximations to the actual numberHitson’s job applications and the number of
applicants for each position. Without appropriatédence supporting these figures as accurate
and complete, we cannot conclude that theymise sufficient data for Marx’s analysis.

In sum, we exclude the entirety of Marx’s expert opinion due to the insufficient facts and
data upon which it is based and the failure ofrNfastatistical method to take into account
significant variables distinguishirtge applicant pool, such as edtion and prior work history.

.  SUMMARY JUDGMENT LEGAL STANDARD
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A motion for summary judgment requires t@eurt to determine whether the moving
party is entitled to judgment as a matter of lzased on the evidence thus far presented. FE.
Civ. P. 56(c). Summary judgment is proper ‘the pleadings, depositions, answers to
interrogatories, and admissions ole fitogether with the affidavitsf any, show that there is no
genuine issue as to any matefadt and that the moving partyestitled to judgment as a matter
of law.” Kee v. City of Rowlet247 F.3d 206, 210 (5th Cir. 2001) (quotations omitted). A
genuine issue of material fact exists if a reasbmjury could enter a verdict for the non-moving
party. Crawford v. Formosa Plastics Carp234 F.3d 899, 902 (5th Cir. 2000). The party
moving for summary judgment mudémonstrate the absence of a genuine issue of material fact
but need not negate the elements of the nonmovant’'steasen Corp. v. Oxxford Clothes, Inc.
109 F.3d 1070, 1074 (5th Cir. 1997). If the movargets this burden, then the nonmovant is
required to go beyond its pleadingad designate, by competesummary judgment evidence,
the specific facts showing that tkees a genuine issue for triddl. The Court views all evidence
in the light most favorable tthe non-moving party and draws edlasonable inferences in that
party’s favor. Id. Hearsay, conclusory afjations, unsubstantiatedsgrtions, and unsupported
speculation are not competent summary judgt evidence. F.R.C.P. 56(e)($ge, e.g.Eason
v. Thaler 73 F.3d 1322, 1325 (5th Cir. 1998)¢cIntosh v. Partridge540 F.3d 315, 322 (5th Cir.
2008);see alsd.ittle v. Liquid Air Corp, 37 F.3d 1069, 1975 (5th Cit994) (noting that a non-
movant’s burden is “not satisfied with ‘sonmeetaphysical doubt as to the material facts.”
(citing Matsushita Elec. Indus. Co., Ltd. v. Zenith Radio Cot@5 U.S. 574, 586 (1986)).
.  SUMMARY JUDGMENT ANALYSIS

HISD has moved for summary judgmentldixson’s claim of age discrimination under

the ADEA. It contends thatlixson cannot establish@ima faciecase of discrimination, that it
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possesses legitimate, nondiscriminatory reagonsot hiring Hixson, and that Hixson cannot
show that HISD’s legitimate, nondiscriminataasons were pretextual. In Response, Hixson
contends that he has establishepriana faciecase of discrimination, that HISD has failed to
offer legitimate, nondiscriminatory reasons forfadure to hire him, and that HISD’s reasons
are mere pretext.

A plaintiff filing suit unde the ADEA may allege age slirimination either under a
theory of disparate treatment or disparate img@ee. Smith v. City of Jacks&@#4 U.S. 228, 240
(2005) (disparate impact theory bébility is available under ADEA)Reeves v. Sanderson
Plumbing Prods.530 U.S. 133, 141 (2000) (disparate treaitmtheory of liability available
under ADEA). Only a disparate tte@ent claim is at issue hetélo prove disparate treatment
under the ADEA, a plaintiff must prove, by a poaderance of the evidence, that age was the
“but-for” cause of the challenged adverse employment acBooss v. FBL Fin. Serysc57 U.S.

_, 129 S. Ct. 2343, 2352 (2009). A pl#if may prove intentionatliscrimination by presented
either direct or indirect evidenc8cott v. Univ. of Miss148 F.3d 493, 504 (5th Cir. 1998).

When a plaintiff does not geess direct evidence of disgination, courts apply the
burden-shifting framework articulated McDonnell Douglas Corp. v. Greedll U.S. 792, 802
(1973).See, e.g.Reeves530 U.S. at 142-43 (applyingcDonnell Douglasto ADEA claim);
Scott 148 F.3d at 504 (same). Under this fraraguya plaintiff must first establish@ima facie
case of discriminatiorReeves530 U.S. at 142. If the plaintiff establishegrana faciecase, the
burden shifts to the employer to “produce evimethat the plaintiff was rejected, or someone

else was preferred, for a legitimate, nondiscriminatory reasbexas Dept. of Community

¢ Although Hixson devotes a portion of his response boiefguing a claim based on disparate impact, we will not
consider this argument. In our Memorandum and Order dated June 13, 2011 (Doc. We.d&8)ied Hixson leave

to amend his complaint and add a claim of age discriroimbased on disparate iangt. We found that granting

leave was futile because Hixson had failed to exhaust higadrative remedies with respect to a disparate impact-
based claim.
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Affairs v. Burding 450 U.S. 248, 254 (1981). The burderpased upon the employer at this
stage is one of production, notrpeasion; the evidence, ifkian as true, would permit the
conclusion that there was a nondiscriminatory reason for the adverse &sefdt. Mary's
Honor Ctr. v. Hicks 509 U.S. 502, 509 (1993). If the employpeoffers such gustification, the
plaintiff must come forward with some evidend&ect or circumstantial, “to rebut each of the
employer's proffered reasons aatbw the jury to infer that the employer's explanation was a
pretext for discrimination.Scotf 148 F.3d at 504. “[T]he ultimate burden of persuading the trier
of fact that the defendant intentionally discmaied against the plaintiff remains at all times
with the plaintiff.” Burding 450 U.S. at 253.

It is undisputed that Hixson does not posshesct evidence odliscrimination. (Hixson
Dep. 94:8-12; 96:22-25, 98:14-17Jherefore, we will angke Hixon’s claims of age
discrimination under th&icDonnell Douglasurden-shifting framework.

A. Hixson’s Prima Facie Case of Discrimination

To establish a prima facie case for discnatory failure to hire under the ADEA, the
plaintiff must show that (1) he was over the afdorty at the time he was not selected; (2) he
was qualified for the position he sought; (3) heswat selected; and (4) the job remained open
or was filled by someone young&ee Berquist v. Wash. Mut. BabkO0 F.3d 344, 349 (5th Cir.
2007) (citations omitted) (setting forth a prirfecie case under the ADEA for discriminatory
discharge)lLindsey v. Prive Corp987 F.2d 324, 327 (5th Cir. 1993).

It is undisputed that the firand third elements of Hixsonf@ima faciecase are met.
Hixson was born on August 19, 19%2d over the age of0 when he applied to all of the

permanent teaching positions at HISD. (Hixsomp6:10.) He was not selected for any of these
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positions. Therefore, we will focus on the second and fourth elements of Hixgsona facie
case.
1. Hixson Was Qualified for Positions Sought

HISD argues that Hixson was not qualified for the permanent teaching positions he
sought because (1) his application and resunte weorly drafted and contained mistakes (or
even misrepresentations), and (2) his resungeneé tailored to the positions he sought because
he failed to indicate that he wished to teacm-Special Education classes. HISD concedes that
Hixson had completed and passed all Stageired tests for the Special Education and
Elementary Education (Kindergarten through MouGrade) teaching positions to which he
applied in 2008. (Mot. Summ. J. 4f) As a result of passing tleetests, Hixson was eligible to
teach Elementary Education up to Baurth Grade or Special Educatiotdl.

The Fifth Circuit has recogred that thiselement of grima faciecase is met once a
plaintiff demonstrates that @ossesses the “objective” emplogmh qualifications; whether the
plaintiff possesses “subjective” qualifications are left to the pretext stage dfidbennell-
Douglas analysis.See Lindsey v. Prive Car@87 F.2d 324, 326-27 (5th Cir. 1993) (holding
prima faciecase should not involvesgessment of whether plaffitmet defendant’s subjective
gualification that dancers be “beautiful, gavge, and sophisticated”). Here, Hixson certainly
possessed some of HISD’s objeetiqualifications for permanetgaching positions because he
had passed all of tHatate-required tesfsAs for the “objective” requirement that Hixson specify
the teaching position he sought on his resume, Hixson’s failure to list his interest in Elementary

Education positions potentially renders himqualified only for the Elementary Education

" Hixson has also proffered evidence of his qualifications in the form of audio recordings@mcheswlation

letters from HISD personnel. HISD has challenged the saihility of audio recordings. We need not resolve this
issue because we determine that Hixaas qualified for the positions heught based on his undisputed deposition
testimony that he passed the three State-required tests.
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positions he sought. He remains qualified for thectd Education positions he sought because
he clearly indicated imis resume that he desired to warkspecial education. Finally, with
respect to HISD’s “objective” criterion that apaltions and resumes be error-free and accurate,
it is not clear that HISD actually used tras an objective qualifit@n by which to reject
applicants. Of the twenty-six declarations HISDbmitted from the principals charged with
hiring decisions, only four princifmindicated that errors in kBon’s application materials were
a reason they had chosen not to hire lfMot. Summ. J Ex. D-14D-17, D-22, D-23.) Hixon’s
inclusion of errors in his appltion materials likely would have put him out of the running for
teaching positions, but we believe there are festies as to whether principals actually used
such errors as an “adjtive” criterion by which to disquajifapplicants. Baseon the undisputed
fact that Hixson passed the Staequired tests, we find thétixson has proffered sufficient
evidence to establish that he was qualifiedtierpermanent teaching positions he sought.

2. Someone Outside Hixson's Protected Class Was Hired or the Position
Remained Open

HISD argues that Hixson cannot establish this element @irinns faciecase because, of
the three hundred thirty-eigh{B838) positions to which hepgplied in 2008, thirty-two (32)
individuals hired for those positns were over the ageg 40. Twenty-seveli27) positions were
either closed or not filled between May 26, 2008 and December 22, 2008.

Hixson has submitted a chart prepared b$Bilisting the positions to which Hixson
applied that were filled by ACP interns and containing birthdate information for the ACP interns.
(Response to Mot. Summ. J. App. 6.) This tllemonstrates that many of the positions to
which Hixson applied were filled by AZinterns younger than the age of 40.

Hixson has also submitted a chart prepdme#lISD listing the positions to which Hixson

applied that were filled by certified teacherghaugh this chart does not contain any birthdate
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information for the certified teacherdd(App. 7.) The declaration of Sharron Warren-Ards,
HISD Certification Officer, confirms the inforation contained in this chart—that, of the
positions to which Hixson applied, two hundred twenty-three positions (223) were filled by
certified teachers. (Warren-Ards Decl. § 3.) Rart Warren-Ards states that thirty-two (32)
individuals hired were over thege of 40. (Warren-Ards Decl.4]) Assuming that these thirty-

two individuals over 40 were all certified teachavs, are still left with the fact that HISD hired

191 certified teachers under the age of 40 fortjpos to which Hixson applied. As such, we
find that Hixson has proffered sufficient evidence that the positions to which he applied were
filled by individuals under the age of 40.

As for the 32 individuals hed who were over the agd# 40, they may have been
younger, the same age as, or older than Hixson. Hixson can megtirhés facie case by
showing that someone younger was hired for the teaching postfieasBerquist500 F.3d at
349. To the extent that these 32 individualsemgunger than Hixson, Hixson has demonstrated
that someone younger was hired for the teaching positions.

With respect to HISD’s antention that Hixson cannoteet this element of higrima
facie case because 27 positions were either closed or not filled between May 26, 2008 and
December 22, 2008, the positions that were nodfi{lemained open) can still serve as a basis
for aprima faciecase.See Lindsey987 F.2d at 327. As for the positthat were closed, these
cannot serve as the basis for Hixsgorsna faciecase because these are not positions that were
either filled by someone outside the proteatlds, someone younger than Hixson, or remained
open.

Therefore, we find that Hixson has demonstlahat, with the exception of the positions

that were closed between May 26, 2008 &stember 22, 2008, the positions were filled by
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individuals under 40, individuals yager than himself, or remained open. In sum, we find that
Hixson has demonstrated thecessary elements opema faciecase of age discrimination.

B. HISD’s Proffered Legitimate, Nondiscriminatory Reasons

HISD has proffered severdgitimate, nondiscriminatoryeasons for not hiring Hixson
for the positions to which he applied. Firstiftwrespect td®223 positions, HISD hired certified
teachers, who were more qualified than Hixson because they already possessed state
certification. Second, with respeo 88 positions, HISired ACP interns instead of Hixson for
several reasons: (a) Hixson’s resuamel application did not indicatke type of prior experience
he had working with younger children; (b) Hixsenmesume and applicati indicated that he
was looking for a position other than the one o<t that particular school; (c) Hixson did not
have prior experience teaching stats with behavioral needs; (d) in his application materials,
Hixson did not express a desire to be a péré team; (e) Hixson did not possess a strong
background in mathematics or some other padicfield the principhwas focused upon; (f)
Hixson did not have as impressive of acadeoredentials as some other ACP interns; (g)
Hixson’s resume and application was poorly tentand contained emsy (h) Hixson did not
have prior experience working thithe principal, unlike the pgon who was hired; (i) Hixson
was not part of Teach for America, unlike oth#6D ACP interns; (jHixson’s act of offering
$10,000 to principals at his intéew left an unfavorable impressi. (Mot. Summ J. at 12-15 &
Ex. D; Best Decl. 1 4-8.)

All of the reasons proffered by HISEbr not hiring Hixson are legitimate and
nondiscriminatory. HISD’s desire to hire individuals with greater experience or better
gualifications, such as certified teachers, teexhsith superior academic credentials or

enrollment in Teach for America, or teachers aitparticular type of work experience or subject
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matter background, have been recognized as legitimate, nondiscriminatory r&asoRsice V.
Fed. Express Corp 283 F.3d 715, 721 (5t@ir. 2002) (promoted candidate’s management
experience, military training and ties to locddw enforcement served as legitimate,
nondiscriminatory reasons for failure to promote plaint®gptt 148 F.3d at 505-507 (plaintiff's
lack of federal clerkship expence, inferior legal writing expence, and lack of classroom
teaching experience as legitimate, nondiscriminatory reasons for failure t@Benegtt v. Total
Minatome Corp 138 F.3d 1053, 1061 & n.11 (5th Cir. 1998) (plaintiff's inability to speak
French, insufficient offshore experience, and latHrilling experience recognized as legitimate,
nondiscriminatory reasonslPond v. Braniff Airways500 F.2d 161, 165 (5th Cir. 1974) (no
discrimination where employer weighed talentsesipective applicantid chose one over other
based on talent). As for Hixson’s faiie to profess a desire to wak part of a team, this too has
been recognized as a legitimate, nondiscratory reason for an employer's adverse
employment actionSee Bennettl38 F.3d at 1061 n.11 (legitimate, nondiscriminatory reason
found in plaintiff's lack of teanbuilding skills). With respect tthe omissions and deficiencies
in Hixson'’s application, these are very clead apecific reasons, unrelated to age, why Hixson
would not have been selected for teaching st Finally, Hixson’s offer of $10,000 in cash to
purchase computers serves as a legitimate, nondiscriminatory reason for why he was not hired
for the positions, even though the principals’ iegareaction to this gesture was subjectivee
Alvarado v. Texas Rangerg92 F.3d 605, 616 (5th Cir. 2007) (subjective assessment of
candidate’s performance intarview may serve as legitireg nondiscriminatory reason for
candidate’s norselection); Richter v. Hook-SupeRx142 F.3d 1024, 1029 (7th Cir. 1998)
(accepting employee’s weak performance and ladkwaflvement in important job functions as

legitimate, nondiscriminatory reasons).
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Hixson challenges HISD’s proffered legitie, nondiscriminatory reasons on various
grounds, none of which are meritorious. First, Hixson claims that HISD’s preference for
“prestigious schools, “highly regarded” prograrasd applicants known to principals are not
legitimate, nondiscriminatory reasons for hiring @aadidate in favor of another because they
have the tendency to result in discriminatbiyng practices. However, the case cited by Hixson,
Thomas v. Washington Cnty. Sch.,Bd5 F.2d 922, 924-26 (4th Cir. 1990), dealt with hiring
practices based on nepotism and “word-of-mouth relHthe desire of HISD to hire graduates
from prestigious schools or Teach for America artlividuals with experience with a particular
principal are perfectly legitimate, merit-basedtfas through which HISD attempts to hire the
best qualified candidates. SecoHlixson contends that severaltbk proffered reasons are not
crediblé and that the declarations frgmmincipals are alelf-interested. At this stage, however,
HISD’s burden is one of production, not persuasé&se Bodenheimer v. PPG IndusF.3d
955, 958 (5th Cir. 1993) (court should avoid makengdibility determinations because “the
burden-of-production determination necessarigcpdes the credibility-assessment stage. The
employer need only articulate a lawfeason, regardless of whegt persuasiveness may or may
not be.” (omitting imernal quotation)).

We find that HISD has come forward wilgitimate, nondiscriminatory reasons for its
failure to hire Hixson sufficiernto meet its burden under tMeDonnell Douglagramework.

C. Hixson’s Demonstration of Pretext

To establish pretext in a failure to hislaim, a plaintiff must demonstrate that the

employer’s nondiscriminatory reason was fals¢hat the plaintiff wasclearly better qualified”

8 For example, Hixson challenges théeience that his presentation of $10,000 at interviews was a bribe. Hixson
claims that a close reading thie email he sent to a principal, and his continued work at the school after his
interview without incident, shows that he did not offéaribe and the principal did not take offense to offer.
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than the others chosen for the positiSee Price v. Fed. Expre€orp, 283 F.3d 715, 721-23
(5th Cir. 2002).
1. Clearly Better Qualified

As an initial matter, Hixson cannot establiblat he was “clearlpetter qualified” than
the 223 individuals who were already certified¢hers when HISD hired them for the teaching
positions. Although Hixson is correct in stating that he was eqediliyble to be hired for
teaching positions as a certified teacher, he was not loeitdified than the certified teachers
because he was not yet certifiéAnd, although Hixson may have had more years of substitute
teaching experience than some of the certified taclhis characteristic does not demonstrate
that Hixson waglearly better qualified thanertified teachers.

With respect to the 88 ACP interns lirey HISD for teaching positions sought by
Hixson, Hixson has not demonstrated that he wearlgl better qualifiedhan these individuals
either. Hixson claims that he hadssed all three State-requiredtseat the time he applied to
teaching positions, while some ACP interns had not passed any tests and some actually had
failed tests. Hixson points to the TEA Chart as erik for this assertion, but this evidence does
not serve the purpose for which it is marshalled because we have no idea whether any of the
individuals on this chart were hired for the piosis sought by Hixson. K{son also points to a
chart entitled “Chart 1: Positins Hixson Applied For That Wefkglled by ACP Interns.” (Doc.

No. 64 App. 6.) In reviewing thishart, we can only see four ptiens that were filled by ACP

interns that had not pas$a State-required test prior to thaéate of hire: Position Nos. 48232-2,
20169-3, 7141-1, and 62577-2. However, two dasth positions (48232-2, 7141-1) were for
Special Education teachers and thdividuals who were hired fahem had passed their Special

Education test prior to their date of hire, etieough they passed their Content test after the date
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of hire. Hixson cannot demonstrate that he wasirty better qualified #n these individuals,
because they had passed the test necessaaySpecial Education teaching position. The other
two positions (20169-3, 62577-2) were also for SgeEducation teachers and the individuals
hired for those positions had padsonly the Content test prior the date of hire, but not the
Special Education exam. Arguably, Hixson abuhave been more qualified than these
individuals, but withot evidence about who é¢se individuals werena their qualifications
relative to those of Hixson, we aqaot conclude that Hixson wadearly better qualified than
them for the positions.

2. Legitimate, Nondiscriminatory Reasons Were False

Hixson offers several arguments to rebuSHIs proffered legitimate, nondiscriminatory
reasons as false. None of these succeeds in deatonggthat there is a genuine issue of material
fact regarding the falsity of HISD’s legitimate, nondiscriminatory reasons.

First, Hixson has argued that HISD had aqgyolo control healthcare costs by not hiring
older applicants for teaching positions. However, Hixson has submitted no summary judgment
evidence supporting the existerafesuch a policy. Hixson’s references in his deposition to
statements made by an HISD school board memtteschool board meeting are insufficient to
support a reasonable inferenceagk discrimination. These statents about the successful
reduction of HISD’s health care costs cannotsaw evidence of age discrimination because
they do not refer in any way to Hixson’s age dieine the age of any dpgant or employee, or
the employment decisions of which he complaBee Bennett v. Total Minatome Corj38
F.3d 1053, 1061 (5th Cir. 1998) (employer’s statertieat it intended to focus recruitment
efforts on young people did not suppimference of age discriminati because it did not refer to

plaintiff's age or demotion)Turner v. North American Rubber, In879 F.2d 55, 59 (5th Cir.

31



1992) (comment by plaintiff's supervisor that he was sending him “three young tigers” to assist
with operations not sufficient &lence of age discrimination besaut did not refer in any way

to plaintiff's age and was not in any way rethte plaintiff's dischege). The other comments
Hixson heard about HISD’s hostility towards oléenployees and desire to get rid of them have
not been attributed tany HISD decisionmakefee Manning v. Chevron Chem. Co. [.B32

F.3d 874, 882 (5th Cir. 2003) (in order fornkplace comments to serve as evidence of
discrimination, they must be made by individuath authority over themployment decision at
issue). Therefore, Hixson has not shown th&Mi$ legitimate, nondiscriminatory reasons are
pretext because HISD was, mct, motivated by a desire mwver healthcareosts through the

lack of hiring of older applicants.

Next, Hixson contends that 8ID’s reliance on errors in$wresume and application as a
legitimate, nondiscriminatory reason is pretext because he had his resume reviewed by various
people in HISD’s personnel department. Thes8Hemployees, specifically Josephine Morgan
and Robin Williams, either did not catch the esron Hixson’s application or endorsed Hixson
as a highly recommended applicant despite #rrors. Unfortunately, neither of these
individuals’ actions can demonate that HISD’s failure to h# Hixson was pretext. It is
undisputed that neither individual was involvedining decisions with respect to the positions
that Hixson applied. Therefore, Williams’ atiorgans’ review and endorsement of Hixson’s
materials says nothing about @ther the principals’ who reviewed Hixson’s materials found the
errors contained in them to be a reason to exclude Hixson. Hixson cannot use the endorsement
by Williams and Morgan as evidence that the principals who made the hiring decisions were
actually motivated by Hixson’s age rather thanthey errors. We also note that Morgan signed a

recommendation letter drafted by Hixson and sewiitiams. There are no facts in the record
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to indicate whether Morgan actually reviewétixson's application materials. Therefore,
Hixson’s claim that Morgan reversed her endarent of Hixson’s applation materials post-
lawsuit is undermined by ambiguous nature of Morg initial review of Hixson’s materials.

Next, Hixson argues that HISD’s reliancetbe Teach for America (“TFA”) program as
a source of highly qualified candidates is pretékixson’s argument is not very clear, but it
appears that he believes that tieal reason why HISD prefers Alparticipants is because they
are young and they have lower health care costs. In addition, Hixson believes that nepotism is at
work in the hiring of TFA candidates becaudan Best, HISD'’s Chief Human Resources
Officer, is an alumna of the TFA program. Ase Fifth Circuit has stated, “we should not
substitute our judgment of an employee's qualifications for the employer's in the absence of
proof that the employer's nondiscriminatory reasons are not genelB®C v. Louisiana Office
of Community Servs47 F.3d 1438, 1448 (5th Cir. 199%jere, Hixson’s arguments do not
attack HISD’s reliance on TFA as false in gense that HISD did not hire TFA candidates or
was not motivated by a preferenfie TFA candidates. Rather, X$on is really arguing that
HISD is unjustified in using TFA candidateschese of the propensity for nepotism and doubts
about the program’sost-effectivenesThese types of argumerds nothing to meet Hixson’s
burden that age discriminationdstually what lay behind HISD'sreference for TFA candidates
over him. Finally, with respect to the purporiesver health care costs of TFA candidates, we

simply do not possess competent summary judgment evidence to consider this profosition.

° Hixson also contends that HISD’diaece on TFA candidates leads to a dispe impact upon individuals over 40
who apply for teaching positions beisa TFA has only been in place fict years and, consequently, TFA
candidates are unlikely to be over the age of 40. Again, we have dismissed Hixson’s claims basedsppmata di
impact theory of discrimination.

19 Hixson attempts to rely upon newspaper articlesamademic studies of the TFAggram as evidence that TFA
candidates are younger and have lower health care costs than individuals over 40. (Doc. o869 .AplISD

has challenged this evidence as hearsay. We agreéli@iihthat these documenare not competent summary
judgment evidence.
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Similarly, Hixson challenges as pretext HISPesiance on “prestigiss schools,” the fact
that individuals hired were prsusly known to the hiring prinpals, and the hired candidates’
prior successful experience working at the sthavhere they were hired. However, Hixson has
not submitted any summary judgment evidetitat HISD did not, in fact, rely upon these
reasons when making hiring decisiof&e Scoft148 F.3d at 504 (juryssue presented where
there is fact issue as to whether each of engplsystated reasons was what actually motivated
employer). Hixson reliesdavily on the case dfindsey v. Prive Corp987 F.3d 324, 328 (5th
Cir. 1983), for the proposition that “an employerynmet utilize wholly subjective standards by
which to judge its employees’ qualificationsdathen plead lack of qualification when its
promotion process, for example, is challengedissriminatory.” This case is inapposite to the
situation presented here. The reliance upon “@iesis” schools is not tolly subjective, as
there are rankings and other metrics by whickddoide which schools provide better academic
training than others. Similarly, ¢hreliance upon prigieaching experience at school and the
principal’s familiarity with a candidate imot a subjective assessment, but an objective
characteristic about an application. Even asag that these characigics were subjective,
Hixson has not supplied any evidertoeindicate that HISD was g8 than truthful when relying
upon these characteristics. lindsey in contrast, the plaintiff provided some evidence that a
gentleman’s club was not truthful when itaiched she was not “beautiful, gorgeous, and
sophisticated.1d. at 328.

Rather, Hixson contends that HISibould not haveelied upon these characteristics
when hiring teachers. However, none of tkasons why Hixson contends that reliance upon
these characteristics is unadvisable is linkedge discrimination. Hixa believes that taking

into consideration academic prestige, connectiortsiring principals, and prior experience at a
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school results in the exclusiasf qualified candidates. While this may be true, there is no
indication that any exclusion is motivated by a@iceto discrimination against applicants based
on age.

Finally, Hixson believes that HISD’s relie@ upon the purported “bribe” Hixson made to
principals is pretext. Hixson cands that he did not attemptlidbe the principals, but merely
intended to demonstrate his financial abilityptarchase computers for students. He attacks the
credibility of the declaration of Clifford W. Bk (“Buck”), principal of Shearn Elementary who
hired a Special Edudah Support Class Teacher (Position No. 26368-4). (Mot. Summ. J Ex. D-
2.) In his declaration, Buck states that thdividual hired was selected because she had prior
experience working with childremho had behavioral problems$d(9 2.) Buck states that he did
not hire Hixson due to Hixson’s problems wilassroom management while a substitute teacher
at the school and Hixson's derogatastatements about studentsl. ( 3.) Buckalso states that
Hixson emailed him with an offer of $10,000 dolléwsbuy computers fastudents, which Buck
interpreted as inappropriate bribery to solicit a jod.) (Hixson contends that Buck’s proffered
reasons are not credible becasek never brought the deroggtacomments or his concerns
about the “bribe” to Hixson’s attention at any moduring the last theeyears that Hixson has
worked at Buck’s school as a substitute teacti2oc. No. 64 at 16.) We believe that Hixson’s
assertions do raise a genuine esfi material fact with respett pretext over HISD’s failure to
hire him for Position No. 26368- Hixson has shown that tleelare reasons to doubt the
credibility of Buck’s reasons for not hiring Xion. However, Hixson’s assertions are merely
arguments contained in a motion and are gohpetent summary judgment evidence. Hixson

cannot use these unsupported assertioasasis to defeat summary judgment.
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We conclude that Hixson’s evidence failsrise a genuine issue ofaterial fact as to
pretext or falsity. Hixson has failed to mees fiurden in order to #at summary judgment.
Therefore, we grant summary judgmémtISD on all of Hixson’s claims.

IV.  CONCLUSION

Defendant’s Motion to Strike Plaintif’ Statistical ExperDoc. No. 59) iISSRANTED.
Defendant’s Motion for Complete 8umary Judgment (Doc. No. 61)&RANTED. Plaintiff’s
claims against Defendant HISD d&¢SMISSED.

IT IS SO ORDERED.

SIGNED this the 17 day of August, 2011.

@@M

KEITHP.ELLISON
UNITED STATESDISTRICT JUDGE
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