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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION

JOSE ALBERTO VERA, 8
TDCJ-CID NO. 834060, 8
Petitioner, 8§
V. 8 CIVIL ACTION NO. H-10-0077
)
RICK THALER, §
Respondent. §

OPINION ON DISMISSAL

Petitioner Jose Alberto Vera., a state inmatarcerated in the Texas Department
of Criminal Justice—Correctional Institutions Bimn (TDCJ-CID), has filed a petition for a writ
of habeas corpus under 28 U.S.C.82254 to chalagy1998 state court felony conviction. The
Court will dismiss the pending petition becauss time-barred.

l. PROCEDURAL HISTORY

On April 27, 1998, petitioner was convicted byuay of capital murder in the
232nd District Court of Harris County, Texas, inusa number 761425. Punishment was
assessed at fifty years confinement in TDCJ-ClIDocket Entry No.1). The First Court of
Appeals for the State of Texas affirmed the judgnoéithe state district court in an unpublished
opinion. Vera v. StateNo. 01-98-00436-CR, 1999 WL 250851 (Tex. App-stbua [1st Dist.],
April 29, 1999) (not designated for publicationAlthough petitioner did not file a petition for
discretionary review with the Texas Court of CrialifAppeals, his time to do so expired thirty
days after the First Court of Appeals for the Stt@exas affirmed the judgment of the state
district court. EX. R. APrP. PROC. 68.2(a). Thus, petitioners conviction becamealfi for
purposes of federal habeas corpus review thirtys ddier the appellate courts judgment was

entered, on or about May 29, 1999. 28 U.S.C.8@B{1)(A). Petitioner filed a state habeas
1
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application on October 14, 2008 in the state distourt. (Docket Entry No.7). The application
was dismissed by the Texas Court of Criminal Appeal January 21, 20091d().

Petitioner executed the pending petition for defal writ of habeas corpus on
January 1, 2010. (Docket Entry No.1). Therefpeditioners petition is subject to the provisions
of the Antiterrorism and Effective Death Penaltyt &t 1996 (AEDPA), Pub. L. No. 104-132,
110 Stat. 1214 (1996)See Lindh v. Murphy521 U.S. 320 (1997).Petitioner seeks federal
habeas relief on the following grounds: (1) he desied the effective assistance of counsel; (2)
he was denied the presence of the Mexican consgéateral at trial in violation of the Vienna
Convention; (3); the evidence was insufficientupgort his conviction; and, (4) the state district
court erred by its evidentiary rulings. (DocketigriNo.1).

I. ONE-YEAR STATUTE OF LIMITATIONS

Under AEDPA, habeas corpus petitions are suliigca one-year limitations
period found in 28 U.S.C.8§2244(d), which providsdollows:

(d)(1) A 1-year period of limitation shall apply &n application for a
writ of habeas corpus by a person in custody putst@ the
judgment of a State court. The limitation peribelsrun from the
latest of—

(A) the date on which the judgment became final thg
conclusion of direct review or the expiration oéttme for
seeking such review;

(B) the date on which the impediment to filing goplkcation
created by State action in violation of the Constin or
laws of the United States is removed, if the appliovas
prevented from filing by such State action;

(C) the date on which the constitutional right assk was
initially recognized by the Supreme Court, if thght has
been newly recognized by the Supreme Court and made
retroactively applicable to cases on collateralawy or



(D) the date on which the factual predicate of dti@m or
claims presented could have been discovered thrtugh
exercise of due diligence.
(2) The time during which a properly filed applicat for State post-
conviction or other collateral review with respéatthe pertinent
judgment or claim is pending shall not be countedard any
period of limitation under this subsection.
28 U.S.C.8§82244(d)(1H2). The one-year limitasigperiod became effective on April 24, 1996,
and applies to all federal habeas corpus petifitets on or after that dateFlanagan v. Johnson
154 F.3d 196, 198 (5th Cir. 1998) (citihgndh, 521 U.S. 320). Because petitioners petition was
filed well after that date, the one-year limitasgoeriod applies to his claim#d. at 198.
Although the statute of limitations is an affitve defense, the courts are
authorized to raise such defenses sponten habeas actionsKiser v. Johnson163 F.3d 326,
329 (5th Cir. 1999). This Court may therefore mdp determine at the outset whether
petitioners petition is timely or not. As notebave, petitioners conviction became final for
purposes of federal habeas corpus review thirtys @dter his conviction was affirmed by the
intermediate court of appeals, on or about MaylZ®9. See28 U.S.C.§2244(d)(1)(A); .
CT.R.13.1. That date triggered the one-year limitatipasod which expired on May 29, 2000.

Petitioners federal habeas corpus petitiondfiten January 1, 2010, is therefore
untimely. Petitioners state habeas applicatiors iifled after limitations expired and was
dismissed by the Texas Court of Criminal Appediereéfore, the tolling provisions found in8
2244(d)(2) do not apply.

Petitioner makes no argument regarding the catiom of the limitations period

in his response to the Courts Order of March 21®0to address the limitations issue and

equitable tolling, if applicable. (Docket Entry N® Nor does petitioner request equitable

tolling of the limitations period. Id.). The one-year federal limitations period is jeabto
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equitable tolling only ‘in rare and exceptionalctimstances’United States v. Pattersp@11
F.3d 927, 928 (5th Cir. 2000Felder v. Johnsgn204 F.3d 168, 170-71 (5th Cir. 2000). “A
petitioners failure to satisfy the statute of ltations must result from external factors beyorsd hi
control; delays of the petitioners own making dat qualify”’In re Wilson 442 F.3d 872, 875
(5th Cir. 2006). E]quity is not intended for the who sleep on their rightdd. (quotingFisher
v. Johnsonl174 F.3d 710, 715 (5th Cir. 1999)). The pet#éiobears the burden of establishing
that equitable tolling is warranted?hillips v. Donnelly 216 F.3d 508, 511 (5th Cirmodified
on reh’g 223 F.3d 797 (5th Cir. 2000). Petitioner hasattgmpted to meet such burden.
Moreover, petitioner has not shown that that faes wubject to state action that
impeded him from filing his petition. See28 U.S.C. § 2244(d)(1)(B). Further, there is no
showing of a newly recognized constitutional righbn which the petition is based; nor is there
a factual predicate for the claims that could rentéhbeen discovered previousig$ee28 U.S.C.
§2244(d)(1)(C), (D). Although petitioner is incarated and is proceeding without counsel, his
ignorance of the law does not excuse his failuremely file his petition. See Fisher174 F.3d
at 714. Accordingly, the Court finds that petitgds federal habeas corpus petition is barred by
the AEDPASs one-year limitation period.

[l CERTIFICATE OF APPEALABILITY

A certificate of appealability from a habeas amproceeding will not issue
unless the petitioner makes “a substantial shovahghe denial of a constitutional right’ 28
U.S.C.§2253(c)(2). This standard‘includes smgthat reasonable jurists could debate whether
(or, for that matter, agree that) the petition stichave been resolved in a different manner or
that the issues presented were adequate to deseceeragement to proceed furtheslack v.

McDaniel 529 U.S. 473, 484 (2000) (internal quotations antdtions omitted). Stated
4



differently, the petitioner‘must demonstrate thedisonable jurists would find the district courts
assessment of the constitutional claims debatabilereng” 1d.; Beazley v. Johnsor242 F.3d
248, 263 (5th Cir. 2001). On the other hand, whenial of relief is based on procedural
grounds, the petitioner must not only show thatjs of reason would find it debatable whether
the petition states a valid claim of the deniakatonstitutional right; but also that they ‘would
find it debatable whether the district court wagect in its procedural rulingBeazley 242 F.3d

at 263 (quotinglack 529 U.S. at 484see also Hernandez v. Johns@Ad3 F.3d 243, 248 (5th
Cir. 2000). A district court may deny a certifieadf appealabilitysua spontewithout requiring
further briefing or argumentAlexander v. Johnsor211 F.3d 895, 898 (5th Cir. 2000). The
Court has determined that petitioner has not maslgbatantial showing that reasonable jurists
would find the Courts procedural ruling debatablEherefore, a certificate of appealability from
this decision will be denied.

V.  CONCLUSION

Accordingly, the Court ORDERS the following:
1. Petitioners petition for writ of habeas corpuIENIED.

2. This cause of action is DISMISSED, with prejudias,untimely
pursuant to 28 U.S.C.§2244(d).

3. A certificate of appealability is DENIED.
4. All other pending motions are DENIED.

The Clerk will provide copies to the parties.

SIGNED at Houston, Texas, this 24th day of May,@0
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MELINDA HARMON
UNITED STATES DISTRICT JUDGE



