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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION

SHAI TSAIG; d/b/a SUPER PITA BAKERY
AND DELI,

Plaintiff,

VS. CIVIL ACTION NO. H-10-95

AMERICAN ECONOMY INSURANCE

8§
8
8§
8
8§
8
8§
COMPANY, et al, 8
8§
8

Defendants.

MEMORANDUM OPINION AND ORDER

Introduction

Pending before the Court is the defendant’s, AcaeriEconomy Insurance Company,
motion for summary judgment (Docket Entry No. 10Jhe plaintiff, Shai Tsaig d/b/a Super Pita
Bakery and Deli, filed a response (Docket Entry llb). The defendant filed a reply (Docket
Entry No. 12), and the plaintiff filed a sur-redl®ocket Entry No. 16). After having carefully
reviewed the motion, the responses, the recordtl@dapplicable law, the Court denies the
defendant’s motion for summary judgment.
I. Factual Background

The defendant issued an insurance policy to thendf, effective during the relevant
time period, covering the plaintiff's bakery/deligmises. The policy contains coverage limits of
$56,000 for Business Personal Property, actualdostained for Business Income and a separate
Business Equipment Breakdown Endorsement.

On September 18, 2008, the plaintiff filed a clainth the defendant, alleging damage

resulting from Hurricane Ike on or about Septentir2008. The claim stated, “power out and

! The plaintiff also sued Safeco Insurance and arsee adjuster Anthony Jukes, but neither of themrizovant in
the present motion.
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loss of income and contentesld damage.” (Docket Entry No. 10, Ex. A, Rick Prig#., | 4).

On September 21, 2008, the defendant’s first reporthe plaintiff's claim indicated that there
was no damage to the structure and that the bssimas closed due to an “off premises power
outage.” Id. The report indicated that the claim would beie@rbecause of the policy’s Power
Failure Exclusion. On September 30, 2008, the rdfet denied coverage of the plaintiff's
alleged loss of business income and spoilage, mmdtie Business Income Coverage, the Power
Failure Exclusion and the Changes in or Extreméleafiperature Exclusion of the policy.

On April 24, 2009, public adjuster Ronnie Tal adl & Associates called the defendant
on the plaintiffs behalf and claimed that a powserge had caused the plaintiff's alleged
equipment damagde. Id. at 1 6. Per an agreement between the defendanflae Hartford
Steam Boiler Inspection and Insurance Company (“BiSBhe defendant referred the
“equipment breakdown” portion of the claim to HSBISB ultimately denied the equipment
breakdown claim, declaring that the Equipment Bdeakn Endorsement excluded coverage of
the allegedly damaged equipment.

On December 11, 2009, the plaintiff filed suitstate court. On January 11, 2010, the
defendant removed this suit to federal court onbt&s of diversity jurisdiction. On August 31,
2010, the defendant retained electrical enginegnf®ad D. Arms of J.C. Malee & Associates,
L.P. to inspect the allegedly damaged equipmentmsAreported that the plaintiff's alleged
equipment damages resulted from “improper maintemanuleterioration, and/or humidity.”

(Docket Entry 10-7, Ex. B, Arms Aff., 1 4).

2 n his affidavit, the plaintiff states that a mawh capable of producing fifteen hundred units i&fdol per hour on
September 12, 2008, was only capable of produeingtd three hundred units per hour immediatelyofwihg the
storm.
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lll.  Contentions of the Parties

A. The Plaintiff’'s Contentions

The plaintiff asserts six causes of action: (1gaoh of contract; (2) unfair settlement
practices in violation of Texas Insurance Code 8.8d0(a); (3) untimely payment of her claim
in violation of Texas Insurance Code 88 542.05%.686, 542.058; (4) breach of the duty of
good faith and fair dealing; (5) violation of thexias Deceptive Trade Practices Act (‘“DTPA”);
and (6) common law fraud.

B. The Defendant's Contentions

The defendant argues that the policy precludesrege for all of the plaintiff's alleged
damages. Specifically, the defendant argues tieaPower Failure Exclusion precludes any loss
to business inconer equipment damage, and that the policy precledesrage for spoilage.
The defendant further avers that the plaintifflegéd equipment damage resulted from a lack of
maintenance rather than a power surge. The deaferadlso seeks summary judgment on all
statutory and common law bad faith claims, allegimag the parties’ legitimate coverage dispute
and the absence of contractual liability precludd faith.
V. STANDARD OF REVIEW

Federal Rule of Civil Procedure 56 authorizes sumgnuadgment against a party who
fails to make a sufficient showing of the existentan element essential to that party’s case and
on which that party bears the burden at tri8ke Celotex Corp. v. Catre#t77 U.S. 317, 322
(1986); Little v. Liquid Air Corp., 37 F.3d 1069, 1075 (5th Cir. 19948n(bang. The movant
bears the initial burden of “informing the Courttbg basis of its motion” and identifying those
portions of the record “which it believes demon&trthe absence of a genuine issue of material

fact.” Celotex 477 U.S. at 323see alsoMartinez v. Schlumbettd. 338 F.3d 407, 411 (5th

% The defendant maintains that the plaintiff hakethto provide any evidence of his business inctoss.
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Cir. 2003). Summary judgment is appropriate ife“thleadings, the discovery and disclosure
materials on file, and any affidavits show thatr¢his no genuine issue as to any material fact
and that the movant is entitled to judgment as tianaf law.” Fed. R. Civ. P. 56(c).

If the movant meets its burden, the burden theftssto the nonmovant to “go beyond the
pleadings and designate specific facts showingttieae is a genuine issue for trialStults v.
Conoco, Inc.76 F.3d 651, 656 (5th Cir. 199@iting TubacexInc. v. M/V Risan45 F.3d 951,
954 (5th Cir. 1995)Little, 37 F.3d at 1075). “To meet this burden, the novemt must
‘identify specific evidence in the record and artate the ‘precise manner’ in which that
evidence support[s] [its] claim[s].””Stults 76 F.3d at 656 (quotingorsyth v. Barr 19 F.3d
1527, 1537 (5th Cir. 1994%ert. denied513 U.S. 871 (1994)). The nonmovant may nosfati
its burden “with some metaphysical doubt as tontfaerial facts, by conclusory allegations, by
unsubstantiated assertions, or by only a scintillavidence.” Little, 37 F.3d at 1075 (internal
guotation marks and citations omitted). Insteadmust set forth specific facts showing the
existence of a ‘genuine’ issue concerning everemsd component of its case.American
Eagle Airlines, Inc. v. Air Line Pilots Ass'n, Int343 F.3d 401, 405 (5th Cir. 2003) (quoting
Morris v. Covan World Wide Moving, Ind.44 F.3d 377, 380 (5th Cir. 1998)).

“A fact is material only if its resolution wouldfatt the outcome of the action . . . and an
issue is genuine only ‘if the evidence is suffitiear a reasonable jury to return a verdict for the
[nonmovant].” Wiley v. State Farm Fire and Cas. C&85 F.3d 206, 210 (5th Cir. 2009)
(internal citations omitted). When determining Wiex the nonmovant has established a genuine
issue of material fact, a reviewing court must ¢ares“all facts and inferences . . . in the light
most favorable to the [nonmovant].’Boudreaux v. Swift Transp. Co., In@02 F.3d 536,

540 (5th Cir. 2005) (citingArmstrong v. Am. Home Shield Cqr33 F.3d 566, 568 (5th Cir.
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2003)). Likewise, all “factual controversies [@oebe resolved] in favor of the [nonmovant], but
only where there is an actual controversy, thaivlggn both parties have submitted evidence of
contradictory facts.” Boudreaux 402 F.3d at 540 (citind.ittle, 37 F.3d at 1075 (emphasis
omitted)). Nonetheless, a reviewing court may heeigh the evidence or evaluate the
credibility of witnesses.”Boudreaux 402 F.3d at 540 (citinylorris, 144 F.3d at 380). Thus,
“[tlhe appropriate inquiry [on summary judgment]wghether the evidence presents a sufficient
disagreement to require submission to a jury orthdreit is so one-sided that one party must
prevail as a matter of law.”Septimus v. Univ. of Housto899 F.3d 601, 609 (5th Cir. 2005)
(quotingAnderson v. Liberty Lobby, In&77 U.S. 242, 251-52 (1986)).
V. Analysis and Discussion

The Court denies the defendant's motion for summuatgment. The primary issues in
dispute concern where the power outage occurreéctsused the plaintiff's alleged damages and
whether a power surge caused the plaintiff's atlegquipment damage. First, if the power
outage did not occur on the plaintiff's propertye tpolicy would not cover at least some of the
plaintiff's alleged damagesSee Torres v. American Economy Insurance Civ. Action No. H-
09-3038, 2010 WL 2305608 (S.D. Tex., June 8, 2qQ@oanting summary judgment for the
insurance carrier because of the applicability opaaver failure exclusion in an insurance
policy). Second, if a power surge caused the pfésnalleged equipment damage rather than a
lack of maintenance, the policy may cover that iparof the plaintiff's claim caused by the
surge. Because the Court determines that the powage and power surge issues are disputes

of material fact, the Court denies the defendamtion for summary judgment.
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A. Breach of Contract

At issue is whether the defendant breached itdracinwith the plaintiff by denying
coverage of the plaintiff's alleged damages. Thangff has claimed coverage for loss of
business income, spoilage of perishable supplidsdamage to bakery equipment. The Court
determines that genuine issues of material factarerm dispute and, therefore, denies the
defendant’s motion for summary judgment on thenpitiis breach of contract claim. The
defendant’s liability is not reasonably clear besmaneither party has shown, as a matter of law,
either the origin of the power failure or whethepawer surge occurred. Without knowing
whether the power failure originated on the pléfistiinsured premises, the Court cannot
determine whether the Power Failure Exclusion épblicy applies. Without knowing whether
a power surge occurred, the Court cannot determimether policy coverage extends to the
plaintiff's alleged equipment damage. Therefohne, €Court cannot determine whether the policy
was breached, and the Court denies summary judgment

Under Texas law, which governs this diversity siné same general rules that govern the
interpretation of contracts govern the interpretatof insurance policies, and a policy must be
interpreted to effectuate the intent of the partasthe time the policy was formedSee
Performance Autoplex Il Ltd. v. Mid-Continent C&. 322 F.3d 847, 853 (5th Cir. 2003);
Progressive County Mut. Ins. Co. v. Sidk7 S.W.3d 547, 551 (Tex. 2003). Terms within an
insurance contract are given “their plain, ordinagd generally accepted meaning unless the
contract itself shows that particular definitiong aised to replace that meaningBituminous
Cas. Corp. v. Maxeyl10 S.W.3d 203, 208-09 (Tex. App. — Houston [Dstt.] 2003, pet.

denied) (internal citation omitted).
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If an insurance contract is worded such that in“b& given a definite or certain legal
meaning,” then it is unambiguous and enforceablevagen. Nat'l Union Fire Ins. Co. of
Pittsburgh, Pa. v. CBI Indus907 S.W.2d 517, 520 (Tex. 1995). Only if an nagsice contract is
susceptible to multiple reasonable interpretationsst a court adopt the interpretation most
favorable to the insuredNat’| Union Fire Ins. Co. 907 S.W.2d at 520Neverthelessa court
will not find a contract ambiguous merely becalsegarties offer contradictory interpretations.
SeeCent. States, Se. & Sw. Areas Pension Fund v. @eeBev. Ca.232 F.3d 406, 414 n.28
(5th Cir. 2000) (quotingVards Co. v. Stamford Ridgeway Assoé¢61 F.2d 117, 120 (2d Cir.
1985) (internal quotation marks and citation ondifjg“A Court will not torture words to import
ambiguity where the ordinary meaning leaves no ré@mambiguity, and words do not become
ambiguous simply because lawyers or laymen confenddifferent meanings.”);see alsp
Kelley-Coppedge, Inc. v. Highlands Ins. C&880 S.W.2d 462, 465 (Tex. 1998).

“The insured bears the initial burden of showihgttthere is coverage, while the insurer
bears the burden of proving the applicability ofy axclusions in the policy” that permit the
insurer to deny coveragésuar. Nat'l Ins. Co. v. Vic Mfg. Cal43 F.3d 192, 193 (5th Cir. 1998)
(citing Telepak v. United Servs. Auto. As887 S.W.2d 506, 507 (Tex. Civ. App. — San Antonio
1994, writ denied)see alspVenture Encoding Serv., Inc. v. Atl. Mut. Ins.,d®7 S.W.3d 729,
733 (Tex. App. — Fort Worth 2003, pet. denied)t{stathat the Texas Insurance Code places the
burden on the insurer to prove any exception temye). Once the insurer has established that
an exclusion applies, the burden shifts to thergwio prove that an exception to the exclusion
applies. Guar. Nat'l Ins. Cq.143 F.3d at 193 (internal citation omitted). thVihese principles

in mind, the Court turns to the relevant policydaage.
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1. Power Failure

The policy precludes coverage for losses resultiogn “[t]he failure of power or other
utility service supplied to the described premidesyever caused, if the failure occurs away
from the supplied premises. Failure includes laic&ufficient capacity and reduction in supply.”
(Docket Entry 10-2, Ex. A-1, p. 27). The partiespdite whether the power failure occurred on
the plaintiff's premises. The plaintiff contendsat the power failure was caused by tree
branches that fell on power lines on his propestyereas the defendant claims that an off-site
power failure affected all property in the plaifiifentire zip code during the hurricane. If the
fallen branches caused the plaintiff's power falbefore the plaintiff otherwise lost power, then
the plaintiff's alleged damages may be covered wtigepolicy. As well, if the fallen branches
resulted in a sustained loss of power, longer thangeneral outage, then part of the damages
may be covered by the policy. Neither party hdaldished to a legal certainty when or where
the power outage occurred, thus genuine issuestrial fact remain in dispufe.

2. Power Surge

There is conflicting evidence as to whether a poswge or a lack of maintenance
caused the alleged damage to plaintiff's equipmé&he plaintiff provided sworn testimony that
a machine capable of producing fifteen hundredsumitbread per hour on September 12, 2008,
was only capable of producing two to three hundreis per hour immediately following the
storm. The defendant did not retain its expert mRayd Arms to inspect the plaintiff's
equipment until July 27, 2010 — almost two yeatsraflurricane Ike occurred. Moreover, the

plaintiff had sold all of his equipment, fixtureachappliances on June 9, 2010. Accordingly,

* The Court notes that the parties also dispute venettine Changes in or Extremes of Temperature Exclus
applies. That exclusion is related to the Powetra@a Exclusion, and the Court will not parse thesertwined
claims. Therefore, the Court denies summary juddras to the Changes in or Extremes of Tempera&bactusion.
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Arms did not inspect the allegedly damaged equigraetl a month and a half after the plaintiff
had sold it. It is unclear whether the subsequoemter altered the equipment in any way, and the
extent to which those possible alterations couldehaffected Arms' report. Therefore, the
accuracy of Arms' assessment of the cause andktbetef damage to the equipment are issues
of disputed fact.

B. The Plaintiff's Common Law and Statutory Claims

At issue is whether the defendants are liablebfeach of a duty of good faith and fair
dealing or for violating various provisions of thiexas Insurance Code or DTPA. Many of the
plaintiff's extra-contractual claims are premised leer breach of contract claim. Because
substantial factual issues remain disputed conegrioverage, the Court denies summary
judgment on these related issues. Therefore, thugt@enies summary judgment with respect to
these issues.
VI.  Conclusion

Based on the foregoing discussion, the Court DEENHMBe defendant’'s motion for
summary judgment.

It is SOORDERED.

SIGNED at Houston, Texas this 17th day of Deceni2@t0.

Kenneth M. Hoyt
United States District Judge
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