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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION

JAMES N. WOFFORDet al,

Plaintiffs,

VS. CIVIL ACTION NO. 4:10-cv-00776

ALLSTATE TEXAS LLOYD'S, et al,

w W W W W W W W

Defendants.

MEMORANDUM OPINION AND ORDER OF REMAND

INTRODUCTION

Before the Court are the plaintiffs’, James Woffoathd Shannon Wofford (the
“plaintiffs”), motion to remand and supporting meraoedum (Docket Entry No. 5), the
defendant’s, Allstate Texas Insurance Company §tate”) response (Docket Entry No. 7) and
the plaintiffs’ reply (Docket Entry No. 9). Aftenaving carefully considered the motion,
response, reply and the applicable law, the Caudf the opinion that the plaintiffs’ motion to
remand should be GRANTED. The above-styled andhbsued civil action is, therefore,
REMANDED, pursuant to 28 U.S.C. § 1447(c), to fiigh Judicial District Court of Harris
County, Texas, where it was originally filed andigaed Cause No. 2010-03326.
. FACTUAL BACKGROUND

The plaintiffs, both residents of Harris County,x@s, are the owners of a Texas
Homeowners’ Insurance Policy (the “Policy”) issugdAllstate, insuring certain real property
located at 10830 Moonlit Meadows Court, Houston,rridaCounty, Texas 77064 (the
“property”). The policy was in effect at the tirkrricane Ike traveled through Harris County,
Texas, causing severe damage to several commardatesidential properties throughout the

gulf-coast region, including the plaintiffs’ proper
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Shortly after the hurricane, the plaintiffs filecckaim under the policy for roof damage,
water damage, wind damage, foundation damage anckigtal damage. They requested that
Allstate cover the cost of repairs to the propegrysuant to the Policy, plus additional living
expenses. Allstate assigned Randy Paul Johnsahn$8dn”) to adjust their claim. The
plaintiffs contend that Johnson undervalued thamadges and refused to pay for damages that
were covered under the Policy.

On January 20, 2010, the plaintiffs filed an actio the 11th Judicial District Court of
Harris County, Texas, against Allstate and John&milectively, the “defendants”), alleging that
their claim for repairs of the property, occurriag a result of Hurricane lke, was improperly
handled and wrongfully denied. Specifically, trehege causes of action against the defendants
jointly for common law fraud and conspiracy to coinfraud. As to Johnson individually, they
allege causes of action for unfair settlement jprestunder 8 8§ 541.060(1), 541.060(2)A,
541.060(3), 541.060(4) and 541.060(7) of the Tdragrance Code. As to Allstate only, they
allege causes of action for breach of contractaiusittlement practices under 8 541.060 of the
Texas Insurance Code, breach of the prompt payprenmisions of the Texas Insurance Code, 8
542.051et seq., and breach of the duty of good faith and faifidga

On March 9, 2010, the defendants, pursuant to .&3QJ § 1446(a), removed the instant
action to this Court on the basis of diversity gdiction, asserting that Johnson, a non-diverse
defendant, had been fraudulently joined as a defend this action. The plaintiffs, in response
on April 8, 2010, filed the instant motion to rerdaralleging that removal of this case was
improper in that Johnson was not fraudulently jdias a defendant in this action and complete
diversity of citizenship is non-existent among fleeties. Accordingly, the plaintiffs urge this

Court to remand the instant action to the statetéowvhich it was originally filed.
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1. CONTENTIONS OF THE PARTIES

A. The Plaintiffs’ Contentions

The plaintiffs assert that removal of this casarmiproper because Allstate’s removal is
procedurally defective and the Court lacks subjeatter jurisdiction over this action. They
contend that Allstate’s removal is procedurallyedtif’e because Johnson, although properly
served, failed to consent to Allstate’s removaheyl argue that even if Allstate’s removal is not
considered procedurally defective, the Court lasldbject matter jurisdiction over this action
because complete diversity of citizenship doesexatt among the parties. They maintain that
Johnson, a Texas resident, is a properly joinedndizint in this case because the facts alleged
against him are sufficient to state a viable clagainst him. They further argue that Allstate’s
contention that Johnson was added to this lawslelysfor the purpose of depriving this Court
of federal jurisdiction is without merit. Accordjly, they assert that Allstate has failed to meet
its burden and this case should be remanded tst#te court in which it was originally filed.
The plaintiffs also seek to recover their costpesses and attorney’s fees accrued in connection
with their motion to remand.

B. Allstate’s Contentions

Allstate argues that removal of the instant actiorfederal court was proper because
Johnson’s consent to removal was not required an lile is alleged to have been fraudulently
joined. Allstate also maintains that there is easonable basis for predicting that the plaintiffs
can recover against Johnson given the lack of 8pdacts giving rise to and supporting their
causes of action against him. Allstate furthersvkat the plaintiffs’ factual allegations against
Johnson are insufficient to state a valid claimisgfahim. Specifically, with respect to the

plaintiffs’ causes of action under the Texas Insoea Code, Allstate contends that their
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allegations are conclusory and constitute nothilegenthan a verbatim recitation of the statutory
language contained in the Texas Insurance Codeto As plaintiffs’ causes of action for fraud
and misrepresentation, Allstate contends that thiatgfs have failed to plead their claims with
sufficient particularity. Consequently, Allstategaes that Johnson has been fraudulently joined
in this lawsuit for the sole purpose of defeatingetsity and depriving this Court of subject
matter jurisdiction. Thus, Allstate contends thhts Court should disregard Johnson’s
citizenship for purposes of determining diversityigdiction and deny the plaintiffs’ motion to
remand.

V. STANDARD OF REVIEW

The applicable statute provides two grounds fonamrd: (1) a defect in removal

procedure; and (2) lack of subject matter jurisdict See 28 U.S.C. § 1447(c)Things
Remembered, Inc. v. Petarca, 516 U.S. 124, 127 - 28, 116 S. Ct. 494, 133 L2&a!61 (1995).
A remand for lack of subject matter jurisdictiorpesrmissible at any time before final judgment,
with or without a motion. 28 U.S.C. § 1447(c). relehe essential inquiry is whether removal of
the state court action on the basis of diversitycitizenship was proper in light of the facts
presented.

Pursuant to 28 U.S.C. § 1441(a), a defendant isliged to remove an action from a
state court to a federal court only if the actisrone over which the federal court has original
jurisdiction. See 28 U.S.C. § 1441(a). The federal diversity jugdn statute provides that
federal courts have original jurisdiction over elNil actions where the matter in controversy
exceeds $75,000, exclusive of costs and interest,diversity of citizenship existsSee 28
U.S.C. § 1332(a). “It is well-established that tieersity statute requires ‘complete diversity’ of

citizenship: A district court generally cannot eoise diversity jurisdiction if one of the
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plaintiffs shares the same state citizenship asoaeyof the defendantsCorfield v. Dallas Glen
Hills LP, 355 F.3d 853, 857 (5th Cir. 2003) (citik¢halen v. Carter, 954 F.2d 1087, 1094 (5th
Cir. 1992)). In analyzing whether diversity juristtbn exists, however, a court may disregard
the citizenship of parties that have been imprggerhed. Smallwood v. 1lI. Cent. RR. Co., 385
F.3d 568, 572 - 73 (5th Cir. 2004) (en baoelt. denied, 544 U.S. 992, 125 S. Ct. 1825, 161
L.Ed.2d 755 (2005). Nevertheless, the burden tdbéishing fraudulent or improper joinder
rests on the party asserting it and is indeed a&yhbarden. Travis v. Irby, 326 F.3d 644, 649
(5th Cir. 2003).

In order to establish fraudulent or impropemger of a party, the defendant must
demonstrate either: “(1) actual fraud in the plegaf jurisdictional facts, or (2) inability of éh
plaintiff to establish a cause of action against tlon-diverse party in state courtSmallwood,
385 F.3d at 573. In this case, the parties dalispiute that Johnson is a Texas resident, thus the
Court’s analysis will focus only on the second wraf this test. Under the second prong, the
Court is required to determine “whether the defemdaas demonstrated that there is no
possibility of recovery by the plaintiff against amstate defendant, which stated differently
means that there is no reasonable basis for tiwctisourt to predict that the plaintiff might be
able to recover against an in-state defendaltt.’(citing Irby, 326 F.3d at 647 — 48). “Since the
purpose of the improper joinder inquiry is to detare whether or not the in-state defendant was
properly joined, the focus of the inquiry must bethe joinder, not the merits of the plaintiff's
case.” Smallwood, 385 F.3d at 573.

In assessing whether a defendant has been impropi@ed, the court “must evaluate all
of the factual allegations in the light most favadeato the plaintiff, resolving all contested issue

of substantive fact in favor of the plaintiff.Guillory v. PPG Indus., Inc., 434 F.3d 303, 308 -
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309 (5th Cir. 2005) (quoting., Inc. v. Miller Brewing Co., 663 F.2d 545, 549 (5th Cir. 1981)).
It must also “resolve all ambiguities in the cofling state law in the plaintiff's favor.”
Guillory, 434 F.3d at 308 (internal citations omitted). Histregard, the court is not required to
“determine whether the plaintiff will actually oven probably prevail on the merits of the claim,
but look only for a possibility that the plaintifhight do so.” Id. at 309 (internal citations
omitted).

When determining the possibility of recovery und&te law, the court is permitted to
conduct “a Rule 12(b)(6)-type analysis, lookingtially at the allegations of the complaint to
determine whether the complaint states a claim ustige law against the in-state defendant.”
Smallwood, 385 F.3d at 573 (internal citations omitted). rd@arily, if a plaintiff can survive a
Rule 12(b)(6) challenge, there is no improper jemd Id.; Guillory, 434 F.3d at 309. In cases
“in which a plaintiff has stated a claim, but hagsstated or omitted discrete facts that would
determine the propriety of joinder . . . the ddtdourt may, in its discretion, pierce the pleadin
and conduct a summary inquiry.8mallwood, 385 F.3d at 573 (citin@adon v. RJR Nabisco,
Inc., 224 F.3d 382, 389 n.10 (5th Cir. 2008cord Guillory, 434 F.3d at 309. This summary
inquiry “is appropriate only to identify the presenof discrete and undisputed facts that would
preclude plaintiff's recovery against the in-stdefendant.” Smallwood, 385 F.3d at 573 — 74
(citing Irby, 326 F.3d at 648 — 49). The Fifth Circuit, nekehess, has cautioned “district courts
against “pretrying a case to determine removasgliction.” Cavallini v. Sate Farm Mut. Auto

Ins. Co., 44 F.3d 256, 263 (5th Cir. 1995) (internal caatomitted).
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V. ANALYSIS AND DISCUSSION

A. Whether Allstate’s Removal Is Procedurally Defetive?

As an initial matter, the plaintiffs’ attack thealdity of Allstate’s removal on two
grounds. First, they contend that Allstate’s realoef this action from state court was
procedurally defective in that Allstate neglectedobtain Johnson’s consent prior to removal,
despite the fact that Johnson had been propengders a defendant in this action. In contrast,
Allstate argues that Fifth Circuit case law mandate such requirement. Rather, it contends
that the prevailing law in this circuit providesathwhere a party is alleged to have been
improperly or fraudulently joined in a case, itsnsent is not required to effect removal.
Jernigan v. Ashland Oil Inc., 989 F.2d 812, 815 (5th Cir. 1993). This Courkeag.

In Jerigan, for instance, the Fifth Circuit held that althbugmoval generally requires
the consent of all defendants in an action, “inesamvolving alleged improper or fraudulent
joinder of parties, . . . application of this requnent to improperly or fraudulently joined parties
would be nonsensical, as removal in those caseasisd on the contention that no other proper
defendant exists.”ld.; see also Rico v. Flores, 481 F.3d 234, 239 (5th Cir. 2007). Thus,
Allstate’s failure to obtain Johnson’s consenthis tinstance is not fatal and does not render its
notice of removal defective.

B. Where Johnson Has Been Fraudulently or Impropest Joined?

Next, the plaintiffs argue that remand in this céseappropriate because complete
diversity of citizenship is non-existent among freties. The parties do not dispute that the
amount in controversy has been satisfied or thatpthintiffs and Johnson are Texas residents.
Thus, absent a showing that Johnson was fraudulentimproperly joined, subject matter

jurisdiction in this case is lacking@mallwood, 385 F.3d at 572 — 73ee also Guillory, 434 F.3d
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at 307 - 08. Accordingly, here, the fraudulenhg®r issue turns on whether the plaintiffs can
establishany potentially viable state-law cause of action against Johnson.

In this case, Allstate does not contest that ftassible to maintain a claim under Chapter
541 of the Texas Insurance Code against an adjaseés individual capacitySee, e. g., Liberty
Mutual Ins. Co. v. Garrison Contractors, Inc., 966 S.W.2d 482, 484 (Tex. 199&pasch v.
Hartford Accident & Indem. Co., 491 F.3d 278, 283 (5th Cir. 200Hprnbuckle v. Sate Farm
Lloyds, 385 F.3d 538, 544 n.9 (5th Cir. 200B)anchard v. State Farm Llovds, 206 F. Supp.2d
840, 845 (S.D. Tex. 2001) (citingriggs v. Sate Farm Lloyds, 181 F.3d 694, 700 (5th Cir.
1999)). It contends, however, that the plaintifésse failed to offer any specific facts in support
of their claims against Johnson and have failechade the required “factual fit” between their
asserted theories of recovery and their allegatiohs a consequence, it argues that there is no
reasonable possibility of recovery against Johrimmsed on the facts alleged by the plaintiffs in
their petition. This Court disagrees.

The Fifth Circuit, inSmallwood, sanctioned a Rule 12(b)(6)-type assessment guéfierred
method for determining a plaintiff's possibility ofcovery under state lavBmallwood, 385 F.3d at
573. Under this type of inquiry, a petition “rece8 more than labels and conclusions, and a
formulaic recitation of the elements of a causeacfion will not do.” Bell Atlantic Corp. v.
Twombly, 550 U.S. 544, 555, 127 S. Ct. 1955, 1964 — 63,1162d.2d 929 (2007) (citinBapasan
v. Allain, 478 U.S. 265, 286, 106 S. Ct. 2932, 92 L. Ed28 (A2986)). “Factual allegations must be
enough to raise a right to relief above the speimgldevel . . . on the assumption that all the
allegations in the complaint are true . . Id: (internal citations omitted).

Having found that insurance adjusters are genesalbject to liability under the Texas

Insurance Code, the Court must now determine whathtienson, was a “person” engaged in the
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insurance business with respect to the plaintdfaims against him.See Garrison Contractors,
966 S.W.2d at 487 (reasoning that “section 16 dickr 21.21 provides a cause of action
against insurance company employees whose jobsdcgié for them to engage in the business
of insurance.”)Vargas v. Sate Farm Lloyds, 216 F. Supp.2d 643, 648 (S.D. Tex. 2002) (noting
that “[a]lthough the duties of an insurance adjusiee starkly different from those of an
insurance agent, an insurance adjuster neverthelegages in the business of insurance by
investigating, processing, evaluating, approvingd alenying claims.”) In this case, it is
undisputed that Johnson adjusted the plaintiffgiingl on Allstate’s behalf. As Allstate’s
adjuster, Johnson was tasked with the respongibilievaluating the plaintiffs’ claim in terms of
legitimacy and value. Accordingly, Johnson is argmn” subject to liability under the Chapter
541 of the Texas Insurance Code since claims atgisualify as “persons” engaged in the
business of insuranceSee Gasch v. Hartford Accident & Indem. Co., 491 F.3d 278, 283 (5th
Cir. 2007)

Next, the Court must determine whether the pldstiive allegedny potentially viable
cause of action against Johnson as a result ofitnik as an adjuster on their claim. The Fifth
Circuit has explained, however, that to establishasonable possibility that a Texas state court
would permit recovery against an employee-adjuster claims alleged under the Texas
Insurance Code, the plaintiffs must demonstraté tha employeehimself, committed the

violation that caused the harntornbuckle, 385 F.3d at 545. Particularly, in their Original

! “Section 3 of Article 21.21 prohibits any personnfr@ngaging in deceptive trade practices in therarme

business, and section 16 provides a private catisetmn against a person that engages in an agtramtice
declared in section 4 of the article to be unfaideceptive.” Garrison Contractors, 966 S.W.2d at 484 (citingek.
INS. CobE art. 21.21 § 16(a)). Article 21.21 has since besgealed. The pertinent parts of 8§ 16 are cugrent
codified at § 541.060 of theek. INS. CODE.
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Petition, the plaintiffs allege that Johnson, asnet adjuster, committed the following unfair
settlement practices in violation of § 541.060h# TEX. INS. CODE:
18. misrepresented to [them] that the damage t@tbperty was not covered
under the Policy, even though the damage was cduysadovered

occurrence. . . .;

19. failed to make an attempt to settle Plaintiié&im in a fair manner,
[despite being] aware of their liability to Plaiiféi under the Policy;

20. failed to explain to Plaintiffs the reasons floeir offer of an inadequate
settlement. . . . failed to offer Plaintiffs adetpi@ompensation, without
any explanation why full payment was not being made . did not
communicate that any future settlements or paymentaild be
forthcoming to pay for the entire losses coveredenithe Policy . . . . ;
21. failed to affirm or deny coverage of Plaintiftsaim within a reasonable
time. Specifically, Plaintiffs did not receive taly indication of
acceptance or rejection regarding the full andreriaim in writing . . . .;
and
22. refused to fully compensate Plaintiffs undex thrms of the Policy, even
though [the defendants] failed to conduct a redsienanvestigation.
Specifically, . . . Johnson performed an outcomernted investigation of
Plaintiffs’ claim, which resulted in a biased, unfand inequitable
evaluation of Plaintiffs’ losses on the Property.;.
(Docket Entry No. 5, Ex. D at 1 18 — 22.) Widgard to their claim for fraud, the plaintiffs
allege that Allstate and Johnson “knowingly or teskly made false representations, . . . , as to
material facts and/or knowingly concealed all oftpd material information from [them]."ld.
at 1 27. Finally, the plaintiffs aver that thettaimages are a direct result of Defendants Allsate’
and Johnson’s mishandling of [their] clainhd: at § 58.
In sum, the plaintiffs allege in their petition tha(1) their property was damaged as a
result of Hurricane lke; (2) their property wasured at all material times hereto under a Policy
issued by Allstate; (3) Allstate assigned Johnsoadjust their claim and inspect their property;

and (4) Johnson allegedly mishandled their claiginter alia, failing to fulfill his duties in the
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manner prescribed by the Texas Insurance Codeydimg misrepresenting the extent of the
Policy’s coverage, failing to attempt a fair settent, failing to explain Allstate’s reasons for
offering an inadequate settlement and/or denyingmeat. Based on these allegations, the
plaintiffs allege that Johnson’s conduct amountsitdations of the Texas Insurance Code for
which he can be held personally liable.

When resolving all factual disputes and ambiguitiethe plaintiffs’ favor as this Court is
required to do, the Court determines that the pféshassertions tend to suggest that Johnson,
while acting as a “person” engaged in the businéassurance, performed and/or contributed in
some way to Allstate’s investigation and/or deaisrelative to their claim. Assuming such,
Johnson coulgotentially be held personally liable to the plaintiffs unde€s4L.060 of the Texas
Insurance Cod&. Indeed, while the facts presented do not indiplytestablish that Texas law
will impose liability on Johnson for the causesaofion alleged, the plaintiffs are not required to
make such a showing at this stage of the litigatidnstead, it is Allstate’s heavy burden to
establish with certainty that the plaintiffs hame reasonable possibility of recovery against
Johnson individually. Allstate has provided thisu@t with no such evidence from which it
could forecast that the plaintiffs have no reastm@ossibility of recovery against Johnson in
state court. For these reasons, the Court finds Afistate has not satisfied its burden of
establishing that Johnson was fraudulently joinedthis lawsuit and remand is, therefore,

warranted.

2 Since the Court finds that a possibility existattthe plaintiffs may be able to maintain a causaction against
Johnson under the Texas Insurance Code, it doesomstder whether the plaintiffs have alleged atie facts
against Johnson for fraud and/or misrepresentation.
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C. Whether the Plaintiffs Are Entitled to Recover Attorneys’ Fees?

Further, the plaintiffs seek “the payment of cpstgpenses and attorneys’ fees incurred
as a result of [Allstate’s] improper removal,” puasit to 28 U.S.C. § 1447(c). They contend that
“[Allstate’s] removal was not meritorious given tkawv at the time, therefore, the Court should
assess attorney’'s fees. It is well-settled in Eigh Circuit, however, that “[t]here is no
automatic entitlement to an award of attorney'sfed&/aldes v. Wal-Mart Stores, Inc., 199 F.3d
290, 292 (5th Cir. 2000). “Indeed, the clear laagg of the statute makes such an award
discretionary.” Id. Specifically, 8 1447(c) provides, in relevant pas, follows: “[a]n order
remanding the casenay require payment of just costs and any actual esgmnincluding
attorney fees, incurred as a result of the remova@8 U.S.C. § 1447(c) (emphasis added).
“Although from time to time factual situations masise in which the district court is required to
award attorney’s fees, the mere determination ra@ioval was improper is not one of them.”
Valdes, 199 F.3d at 292.

More recently, inMartin v. Franklin Capital Corp., the United States Supreme Court
held that “the standard for awarding fees shoutd an the reasonableness of the removal” and
“[a]bsent unusual circumstances, courts may awtairey’s fees under 8 1447(c) only where
the removing party lacked an objectively reasondialsis for seeking removal.Martin, 546
U.S. 132, 141, 126 S. Ct. 704, 711, 163 L. Ed.Zd @005);accord Admiral Ins. Co. v. Abshire,

574 F.3d 267, 280 (5th Cir. 2009). The Court ferthoted that there is no strong presumption
for or against granting such fee awardiéartin, 546 U.S. at 140, 126 S. Ct. 704.

Here, the plaintiffs allege that in light &mallwood, Allstate’s removal of the instant

action was not meritorious given the law and theesfthe Court should assess attorney’s fees

against it. This Court does not agree. Althoudilstate’s grounds for removal were ultimately
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unsuccessful, given the highly fact-specific natofr¢he issues presented as well as the number
of non-binding cases in which district courts haemied remand when faced with similar facts,
this Court cannot say that Allstate lacked an dbjety reasonable basis for removing the instant
action. Therefore, the plaintiffs’ request for texpenses and attorneys’ fees under 8§ 1447(c)
is DENIED.

VI.  CONCLUSION

Because Allstate has not shown that there existseasonable possibility that the
plaintiffs could establish a cause of action agalahinson under the Texas Insurance Code, the
Court concludes that it has not met its heavy bumafedemonstrating fraudulent joinder on the
facts alleged in this case. In light of the foregp the shared citizenship of Johnson and the
plaintiffs defeats diversity and prevents this Gdusm exercising jurisdiction over the instant
action. Accordingly, the plaintiffs’ motion to remd is GRANTED, except to the extent that the
plaintiffs seek costs, expenses and attorneys’. feg@his civil action is hereby remanded,
pursuant to 28 U.S.C. § 1447(c), to the 11th Jadibistrict Court of Harris County, Texas,
where it was originally filed and assigned Cause 201.0-03326.

It is SOORDERED.

SIGNED at Houston, Texas thi¥ flay of June, 2010.

s L5

Kenneth M. Hoyt
United States District Judge
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