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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION
RACHEL FONTENOT,

Plaintiff,
VS. CIVIL ACTION NO. 4:10-CV-01053
JOHN BROUILLETTE,et al,

Defendants.

w) W W W W W W W

OPINION AND ORDER

Pending before the Court is Defendants’ MotionGamplete Summary Judgment (Doc.
87) against claims made in Plaintiff Rachel Fonten(yFontenot”) First Amended Complaint
(Doc. 12). Defendants include John Brouillette @Bitlette”) and Sterling Energy, Inc., Whittier
Energy Co., Rimco Production Co., Inc., Atinum Eerinc., Atinum Operating, Inc., and
Atinum E&P, Inc. (corporate entities, collectivel§Atinum”). Plaintiff's complaint asserted
claims against Atinum for sex-based discrimination retaliation under Title Vfi,against all
Defendants for unpaid overtime compensation unHer Rair Labor Standards Acand for
assault and battery, and against Brouillette ftaritional infliction of emotional distress (IIED).

Having considered the Parties’ argumeéhtise facts of the case, and the applicable law,
the Court holds that the Defendants’ motion shd@dyranted in part and denied in part.
l. Background

A. Factual Background

Plaintiff alleges the following facts supporteddsclarations and deposition testimony:

! Title VII of the Civil Rights Act of 1964, 42 U.S. §§ 2000e to 2000e-17 (2006).

2 Fair Labor Standards Act of 1938 (FLSA), 29 U.€201-219 (20086).

% Defs.” Mot., Doc. 87; Pl's Am. Resp., Doc. 118f®." Reply, Doc. 119; Defs.’ Suppl. Br., Doc. 180;'s
Surreply, Doc. 106.
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In 2005, Fontenot began performing legal suppaxtises for Brouillette while he was a
practicing attorney in Lafayette, Louisiana, anéian 2005, the two began a consensual sexual
relationship. Pl.’s Am. Resp. 8. In 2006, when Atm hired Brouillette as a land manager,
Fontenot continued to perform personal service8fouillette while also beginning to work for
Atinum, which paid her as an independent contrattdoat 9. During this time, Fontenot worked
in Brouillette’s former Lafayette office, which wasid for by both Brouillette and Atinum, but
two or three weeks per month Fontenot was alsoinedjio work in Houston, Texas, either at
Atinum’s offices or Brouillette’s apartmentd. at 10-11. Atinum provided Fontenot with
computers and other equipment necessary to petiernob; Brouillette controlled her working
hours, her assignments, and the manner in whictceimpleted themld. at 11-12. Brouillette
also requested that she discontinue outside workder to focus on her work for Atinum and
required her to attend Atinum meetings, classes sagial functions in Houstofd. at 13, 15.

In 2008, Fontenot ended her sexual relationshiph vBrouillette, but Brouillette
continued to pursue the relationship, repeatedlkimga unsolicited sexual comments and
sending her sexually explicit pictures and messalgesat 20. Brouillette also withheld her
paychecks and frequently communicated with hertinr@atening tone, causing Fontenot to fear
for her and her family’s safetyd. at 21-23. Brouillette had been physically violemith
Fontenot during their relationship, and in Febru@B808, when she attempted to end the
relationship, he became violent with her twice mgrabbing her each time and shaking lkr.
at 28-29. Brouillette’s sexual communications coméid on almost a daily basis until Fontenot
was fired in February 200€d. at 20. When she was fired, Brouillette told hewdts because she

was seeing someone else and that he had waitest oymake the firing “look legalld. at 24.
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B. Procedural Background

On February 5, 2010, Fontenot and Brouillette giigaetolling agreement, effective
February 4 and terminating on April 1, 2010, “adirey that all applicable statutes of
limitations as to any and all claims that Ms. Fowotemay have against John Brouillette under
any State law causes of action for negligence,u#tssaffensive physical touching, shall be
tolled.” Agreement to Toll Statute of LimitationsT¢lling Agreement”), Doc. 118-24. On
March 31, 2010, Plaintiff filed her original compiaand on September 27, 2010, filed her
amended complaint.

. Legal Standard

Summary judgment is proper if “there is no genudrspute as to any material fact and
the movant is entitled to judgment as a matteawnf’l Fed. R. Civ. P. 56(a). The substantive law
governing the claims determines the elements aakdatthe outcome of the case and thus
determines which facts are materidhderson v. Liberty Lobby, Ina177 U.S. 242, 248 (1986).
A dispute over such a fact is genuine if the evigepresents an issue “that properly can be
resolved only by a finder of fact because [it] nt@pasonably be resolved in favor of either
party.”Id. at 250.

The moving party bears the burden of identifyingdemce that no genuine issue of
material fact existCelotex Corp. v. Catretd77 U.S. 317, 323 (1986), and the court must view
that evidence in the light most favorable to themoving partyMatsushita Elec. Indus. Co. v.
Zenith Radio Corp.475 U.S. 574, 587 (1986). But where the nonmobwaatrs the burden of
proof at trial, the movant need only point to thesence of evidence supporting an essential
element of the nonmovant’s case; it does not hawpport its motion with evidence negating

the caselittle v. Liquid Air Corp.,37 F.3d 1069, 1075 (5th Cir. 1994). If the movsuntceeds,
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the nonmovant can defeat the motion for summangmueht only by identifying specific
evidence of a genuine issue of material féetderson 477 U.S. at 248-49, but that evidence
need not be in a form that would be admissibleiat Celotex 477 U.S. at 324.

. Analysis

A. Title VIl Claims Against Atinum

Defendant Atinum argues that Plaintiff cannot bestdered an employee under Title VII
either in official title or in practice: “in title"because she formed her own corporation and
conducted business through that corporation asndependent contractor, and “in practice”
because Atinum did not possess the ‘“right to céhtnecessary to establish a de facto
employer/employee relationship. Defs.” Mot. 19-Z@e first statement, though probative, is not
conclusive—and only one of several factors to abersiThe second statement, while conclusive
if true, cannot be determined as true without fegamining all of the relevant facts. It is
precisely these facts which are in dispute andetbee, which preclude the entry of summary
judgment.

It is well settled in the Fifth Circuit that empiee status for Title VII purposes is
determined by applying “the hybrid economic reafifcommon law control testArbaugh v.
Y&H Corp, 380 F.3d 219, 226 (5th Cir. 2004&v’d on other grounds546 U.S. 500 (2006).
The focus of the economic realities component is'whether the alleged employer paid the
employee’s salary, withheld taxes, provided besgefand set the terms and conditions of
employment."Muhammad v. Dallas Cnty. Cmty. Supervision & Céep't, 479 F.3d 377, 380
(5th Cir. 2007) (quotindeal v. State Farm Cnty. Mut. Ins. Co. of Té&F.3d 117, 119 (5th Cir.
1993)). But the more important component is “theesk of the employer’s right to control the

‘means and manner’ of the worker's performand&;baugh 380 F.3d at 226, and the most
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important factors in this determination are “whettiee alleged employer has the right to hire,
fire, supervise, and set the work schedule of thipleyee.” Muhammag 479 F.3d at 380
(internal quotation marks omitted) (quotiBgal, 5 F.3d at 119). Although this right to control is
not alone determinative, it is the most significéattor? and the question of employee status
under Title VII can be answered only by viewing tb&lity of the circumstances with a sharp
focus on the alleged employer’s right to contra thorker's performanceBroussard v. L.H.
Bossier, Inc. 789 F.2d 1158, 1160 (5th Cir. 1986) (citiBgirides v. Reinhard613 F.2d 826,
831 (D.C. Cir. 1979)).

Given that standard, it is clear that Plaintifiierk for Atinum under a corporate hame is
just one factor to be considered in the legal asl$ee, e.g.E.E.O.C. v. Fawn Vendors, Inc.
965 F. Supp. 909, 911 (S.D. Tex. 1996) (finding kyge status despite salesperson signing
agreement identifying self as “independent agdmjhg paid by commission only, receiving no
benefits, and having no taxes withheld by “empldye¥icCracken v. Exxon Mobil CorpNo.
Civ. A. H-03-5726, 2006 WL 456252 (S.D. Tex. Feld, 2006) (finding genuine issue of
material fact as to employee status despite cargtguulating that plaintiff was not an employee
but only an independent contractor). Additionaltdaalleged by Atinum include that: (1)

Plaintiff set her own work schedule and supervisedown employees; (2) Atinum did not pay

* Other factors that the Fifth Circuit has recogdias relevant to determining employee status irclud

(1) the kind of occupation, with reference to wieetthe work usually is done under the direction
of a supervisor or is done by a specialist witreugervision; (2) the skill required in the parteaul
occupation; (3) whether the “employer” or the iridial in question furnishes the equipment used
and the place of work; (4) the length of time dgriwwhich the individual has worked; (5) the
method of payment, whether by time or by the j@);thie manner in which the work relationship
is terminated; i.e., by one or both parties, withwgthout notice and explanation; (7) whether
annual leave is afforded; (8) whether the work is iategral part of the business of the
“employer”; (9) whether the worker accumulatesregtient benefits; (10) whether the “employer”
pays social security taxes; and (11) the intentibtihe parties.

Broussard v. L.H. Bossier, In¢Z89 F.2d 1158, 1160 (5th Cir. 1986) (citiBgirides v. Reinhard§13 F.2d 826,
832 (D.C. Cir. 1979)).
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Plaintiff's salary, withhold taxes, provide bensfitor set the terms of her employment, and
Plaintiff acknowledged as much by generating psafirough self-employment and declaring so
on her tax returns; (3) Plaintiff, through her olwsinesses, performed services for at least seven
other oil and gas companies; and (4) Atinum did determine Plaintiff's rate or method of
payment or maintain her employment records, asditieso herself for her own corporate
entities. Defs.” Mot. 19-24.

In response, Plaintiff alleges facts addressingipte factors of the hybrid test, each fact
supported by evidence in the record, includinga®@tions and deposition testimony. For present
purposes, the focus is on the allegations addmgslsenfour most important factors: “whether the
alleged employer has the right to hire, fire, suige;, and set the work schedule of the
employee."Muhammagd479 F.3d at 380.

The first indicator of an alleged employer’s rigiot control is its ability to hire the
individual worker. Plaintiff alleges that Atinum @ not have hired her corporation, “Back
Office,” because it did not exist at the time. #IKm. Resp. 9. Instead, Atinum hired her as an
individual—but only on the condition that she netgmrid directly but through a company, which
she then createdd. In other words, she formed Back Office to fulfdl condition of her
employment with Atinum, not to do business as atependent contractor. Although she later
performed some work through Back Office for othatitees, that work was minimal, earning
less than $3,000 total during the three years sh® with Atinum, and most of those entities
shared business interests with Atinum and wererneddeto Plaintiff by Brouilletteld. at 13.
Moreover, Brouillette required her to discontinuer Beparate cleaning business, which she did,

and requested that she perform no other outsidk wibhout his approval and supervisidd.
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The second indicator of the right to control is tight to fire the worker. Plaintiff alleges
that Brouillette told her in January 2006 that erking relationship with Atinum would be
“permanent” as long as he was theiek, at 9, then terminated this working relationship in
February 2009 by firing herd. at 24. Plaintiff supports her contention that Atmfired her as
an individual, rather than terminating Back Offige an independent contractor, by pointing to
the story of Rachel Guidry, a landman. Plaintifegés that Brouillette instructed her to hire
Guidry for Atinum and to bill Guidry’s services usdthe Back Office nameéd. at 16. When
Plaintiff was fired, however, Atinum continued tseuGuidry’s services, changing only the
method of billing her workid. at 27.

The third indicator is the right to supervise. Ridi alleges that Brouillette supervised
her directly, telling her which assignments to ctetgg how to complete them, and in what
order,id. at 12, and gave her regular performance evalugtionat 17. On a typical day in the
Lafayette office, she received multiple emails gftbne calls from Brouillette giving her
specific instructions on her work assignmefdsat 12. Although Plaintiff sometimes hired other
workers through Back Office, Atinum directed herdim so and then directed the work of those
individuals.Id. at 16-17.

Fourth, regarding the alleged employer’s rightebthe work schedule, Plaintiff alleges
that Brouillette did indeed set her daily schedtdding her at which office to conduct her work,
when to arrive, and when to leaviel. at 11. Furthermore, Atinum required her to attend
company meetings and classes at the corporatesfiicHoustonid. at 13, and to help plan and
attend corporate social functiond, at 15.

Taken as a whole and in the light most favorableti® nonmoving party, these

circumstances create a genuine issue as to Atinughisto control Plaintiff's performance and,
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as a consequence, their relationship under Title Xtinum cannot show that no issue of
material fact exists, and summary judgment onigsge must be denied.

B. FLSA Claim

1. Against Atinum

Defendant Atinum argues that Plaintiff cannot lmmstdered an employee under the
FLSA for the same reasons she cannot be considereer Title VII: she was not Atinum’s
employee but rather an independent contractor dmirsgness for her own company. Defs.” Mot.
19. But, as above, the facts alleged by Atinum @oé alone determinative and must be
considered under the totality of the circumstan&e®, e.g.Usery v. Pilgrim Equip. Cp.527
F.2d 1308, 1311, 1315 (5th Cir. 1976) (rejectingi®® common law concepts of ‘employee’ and
‘independent contractor” and instead finding th&b]roader economic realities are
determinative” of protection under the FLSA).

“The Fifth Circuit uses the ‘economic reality’ tegi evaluate whether there is an
employer/employee relationship [under the FLSA3ray v. Powers673 F.3d 352, 354-55 (5th
Cir. 2012) (citingWilliams v. Henagan595 F.3d 610, 620 (5th Cir. 2010)). Factors cosrgd
under the economic reality test include, but arelinoited to, “whether the alleged employer:
‘(1) possessed the power to hire and fire the eyaas, (2) supervised and controlled employee
work schedules or conditions of employment, (3edained the rate and method of payment,
and (4) maintained employment recordsWatson v. Graves909 F.2d 1549, 1553 (5th Cir.

1990) (quotingWilliams, 595 F.3d at 620).

® The Fifth Circuit has stated the factors diffehgim different contexts, for example:

(1) the degree of control exercised by the allegegployer; (2) the extent of the relative
investments of the putative employee and emplof@rithe degree to which the “employee’s”
opportunity for profit and loss is determined bg temployer”; (4) the skill and initiative required
in performing the job; and (5) the permanency efrlationship.
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Atinum meets its initial burden under the summarggment standard by alleging the
same facts as those alleged in the Title VIl cantBefs.” Mot. 19-24; Plaintiff's allegations in
that context are also relevant here. Plaintiffifartalleges that Atinum provided her with offices
in Lafayette and Houston, supplied computers amdpeer software, supplied a telephone and
paid her phone bill, provided her with office suppland reimbursed her for her own purchases,
reimbursed her for mileage, and paid for profesditraining. Pl.’s Am. Resp. 10-11. All these
weigh in favor of finding employee statuseeHopkins v. Cornerstone Apnb45 F.3d 338 (5th
Cir. 2008) (comparing each worker’s individual istreent with that of the alleged employer).
Plaintiff also claims that she generally perfornwedy routine clerical and administrative duties
that did not require unique skills, Pl.'s Am. Re§f-15, and was hired on a “permanent” basis,
continuing almost full-time employment for threeayg id. at 9. Both of these claims support a
finding of employee statu$SeeHopking 545 F.3d 338 (weighing the lack of need for ueiqu
skills and the length of the working relationshganong other factors, in favor of finding
employee status under the FLSA).

Again, as in the Title VII context, the totality tife circumstances creates a genuine issue
with respect to the “economic reality” of the wargirelationship between Atinum and Plaintiff;
therefore, summary judgment on this issue musieéed.

2. Against Brouillette
Defendant Brouillette argues that he cannot dadiander the FLSA because Plaintiff

has not worked for him since early 2006—outside stegute of limitations. Defs.” Mot. 25.

Brock v. Mr. W Fireworks, Inc814 F.2d 1042, 1043 (5th Cir. 1987). The bottoma Is that these lists are not
exhaustive but are merely representative aidsdtrchining whether, when considering the totalityhe
circumstances, there is sufficient economic depeeyléo establish an employer/employee relationshiger the
FLSA. Id. Other factors can be used only if they are relet@assessing the economic reality of the sitmatih;
see alsdNeisel v. Singapore Joint Venture, |02 F.2d 1185, 1189 (5th Cir. 1979) (emphasitivag no one
factor is controlling or the list complete but fattors must address the “economic reality”).
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Under the FLSA, however, the definition of employercludes any person acting directly or
indirectly in the interest of an employer in retatito an employee.” 29 U.S.C. 8§ 203(d). As a
result, a corporation’s status as employer doespretiude a corporate officer's simultaneous
status as employer, and the economic reality tesit e applied to each individual or entity.
Watson 909 F.2d at 1556. “[Tlhose who have operatingtr@bnover employees within
companies may be individually liable for FLSA vibtans committed by the companies. An
individual’'s operational control can be shown tiguhis power to hire and fire, ability to
supervise, power to set wages, and maintenancaplbgment records.Gray, 673 F.3d at 357.
“In cases where there may be more than one empldlysr court ‘must apply the economic
realities test to each individual or entity allegecbe an employer and each must satisfy the four
part test.”’Id. at 355 (quotingVatson 909 F.2d at 1556).

Brouillette does not identify an absence of evidessapporting this element of the
Plaintiff’'s case. On the contrary, as discussed/albere are substantial allegations supporting a
finding that Brouillette may have had sufficienteogational control over Plaintiff to be held
individually liable as an employer. Brouillette $iwn fails to meet his initial burden under the
summary judgment standard.

C. Assault and Battery Claim

Defendants argue that because Plaintiff allegegdents of assault and battery in
February 2008 but did not file suit until March 2Qlher claims are barred by the two-year
statute of limitations under Texas state law. Deé¥ot. 8. Plaintiff responds by pointing to a
tolling agreement signed by her and Brouillette.

1. Against Atinum

Although “Texas law has long recognized that notgs may be bound to a contract
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under various legal principledyi re Weekley Homes, L,A.80 S.W.3d 127, 131 (Tex. 2005), “a
principal may only be held liable for the represgions made by its agent while acting within
the scope of the agent’s authorityyeyant v. Acceptance Ins. C817 F.2d 209, 212 (5th Cir.
1990) (citingBiggs v. U.S. Fire Ins. Co611 S.W.2d 624, 629 (Tex. 1981)). Plaintiff neith
alleges any facts nor advances any legal principlassipport a conclusion that Atinum should be
bound by Brouillette’s signing of the tolling agneent®

Defendant Atinum argues that it did not enter theeament, rendering it inapplicable to
the statute of limitations with respect to Plaiffgifclaims against Atinum. Defs.” Reply 5. The
plain language of the tolling agreement supporis #rgument: “all applicable statutes of
limitations as to any and all claims that Ms. Footemay haveagainst John Brouillette . . shall
be tolled.” Tolling Agreement 1 (emphasis added)rdply, Plaintiff argues only that Atinum
intentionally ignored the tolling agreement or wasware of it through its own negligence. Pl.’s
Surreply 5-6. This reply does not meet Plaintithisrden of identifying specific evidence of a
genuine issue of material fact but only offers ®iffis opinion of an immaterial issue.
Regardless of whether Atinum knew or should havewkn of the tolling agreement between
Fontenot and Brouillette, the fact is that it diot enter—and therefore was not bound by—that
agreement.

2. Against Brouillette

Brouillette, however, did sign the tolling agreemevhich became effective February 4,

2010, and did not terminate until April 1, 2010. #ling suit in March, Plaintiff preserved her

claims against Brouillette for assault and battbat allegedly occurred after February 4, 2008.

® Although Atinum does not make this argument, tber€notes that Plaintiff also fails to provide aupport for
attributing Brouillette’s alleged assaults to Atinustating that both February 2008 incidents o@zliin
Brouillette’'s apartment. Pl.’'s Am. Resp. 28.
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D. Intentional Infliction of Emotional Distress & Against Brouillette

Defendant Brouillette argues, first, that an IIERim that accrued prior to March 31,
2008, is barred by the Texas statute of limitatiared second, that a claim that accrued on or
after that date is barred by the availability diestremedies. Defs.” Mot. 8-9. Plaintiff does not
respond to Brouillette’s first argument and insteadponds only to the second, identifying
evidence of conduct that occurred within the seatftlimitations. Pl.’'s Am. Resp. 53. Because
there is a genuine issue whether other causestiohaare in fact available to address these
allegedly tortious acts, this showing is sufficiant survive summary judgment for claims
accruing on or after March 31, 2008.

“In Texas, IIED claims are intended as a ‘gapefill an extra tort that is actionable only
when a just remedy is precluded due to legal inaaeig@s in other underlying tortsNoack v.
YMCA of Greater Houston Ared18 F. App’x 347, 353 (5th Cir. 2011) (citi@reditwatch, Inc.
v. Jackson 157 S.W.3d 814, 816 (Tex. 2005¢grt. denied 132 S. Ct. 425 (U.S. 2011). The
issue presented by Brouillette’s argument is whethe acts alleged by Plaintiff could be
remedied by other causes of action, such as thoder 'itle VII, or can stand alone as a gap-
filler. Some of the alleged acts are not direcdiated to Plaintiff's workplace claims, such as
Brouillette’s threatening her and her mother’s ptgissafety and maintaining surveillance of her
and her family, Pl.'s Am. Resp. 53, but most of #uts are alleged under Plaintiff's Title VII
sexual harassment claim, for example, Brouillettbarage of lewd texts, voice mail messages
and comments, and threats to her job,” which coetihon an almost daily basis until Brouillette
terminated their working relationship in Februafp9,id. at 20.

According to Defendants’ own argument, howeveg tatter allegations cannot be

excluded from consideration as a matter of lawa$f, Defendants maintain, Plaintiff was not a

12 /13



Title VII employee, then Plaintiff's IIED claim caot be barred by the availability of a Title VII
remedy. In other words, because there is a genssue of material fact as to whether the Title
VII claim is available, then there must also behsaa issue as to whether the IIED claim is
defeated by such availability. Therefore, it is omgpible for the Court to conclude as a matter of
law that Plaintiff's IIED cause of action is barredt least with respect to a cause of action
accruing on or after March 31, 2008.
IV.  Conclusion

For the foregoing reasons, it is hereby

ORDERED that Defendants’ motion for summary judgmenGRANTED IN PART
and DENIED IN PART. The Court finds that Plaintiff has marshaled isight evidence to
create genuine issues of material fact regardimgrtie VIl claims, FLSA claims, IIED claims
accruing on or after March 31, 2008, and assaultzattery claims against Defendant Brouillette
only. The Court finds that Defendant Brouilletteerstitled to summary judgment with respect to
IIED claims accruing prior to March 31, 2008, ahdttDefendant Atinum is entitled to summary
judgment with respect to Plaintiff's assault anttdrg claims.

SIGNED at Houston, Texas, this 15th day of Januz0¢3.

-

W-f—/ﬁd.’._‘

MELINDA HARMON
UNITED STATES DISTRICT JUDGE
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