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MOTION TO DISMISS AND BRIEF IN SUPPORT

Nature and Stage of the Proceeding

Plaintiff is a Montgomery County civil litigant whaomplains about the e-filing system
that Montgomery County began implementing in 19&7ich requires litigants in designated e-
filing cases to pay for filing pleadings with the@hty’s District Courts and the County Courts at
Law having concurrent jurisdiction with the Distri€ourts? (SeeMiscellaneous Order No. 97-
9155, attached as Exhibit 1 to Defendant’s, Montgon€County, Texas, Motion to Dismiss for
Failure to State a Claim and Brief in Supportdilgith this Court, hereinafter “Montgomery
County’s Brief”). Plaintiff sues Montgomery Counflexas itself, along with the Honorable
Frederick E. Edwards, District Judge, 9th Dist@cturt, Montgomery County, Texas (“Judge
Edwards”); Barbara Gladden Adamick, District Codkerk of Montgomery County, Texas
(“Adamick”) (collectively with Montgomery County @anJudge Edwards, the “Government
Defendants”); and Reed Elsevier, Inc. (“LexisNekishie company that currently administers
the e-filing system (collectively with Judge Edwsyréddamick and Montgomery County, the
“Defendants”).

Plaintiff contends Defendants have refused pafiegé and charged litigants and/or their
counsel fees in excess of those authorized by Teeagste, allegedly in violation of rights
secured by the United States Constitution. (Coatdfy 170-194). Plaintiff also claims the e-
filing requirements violate the Texas Constitutidexas statutes, and RICO. (Compl. at 11 102-
147, 148-169, 195-209, 234-250). In addition testhclaims, Plaintiff brings claims of fraud
and violation of the Texas Theft Liability Act. (Gpl. at 1§ 210-233). Plaintiff seeks the return
of all out-of-pocket filing fees, service chargesldaxes as well as statutory damages, injunctive

relief, punitive damages and attorneys’ fees. (Qoatf]] 253-285).

2 E-filing fees are not new in Texas or elsewheae,are they without a recognized function. As
the Supreme Court of Delaware noted over fourteamsyago: “The use of computers to access
information is a commonplace feature of modern ddfice operation. If the court system is to
be able to respond to the demands of complex titigaparties and their counsel who seek the
intervention of the judicial system may be requitedhcur the reasonable expenses of
participation in the modern information systems.te White Lung Ass;riNo. 21, 1994, 1994
Del. LEXIS 95, at *6 (Del. Mar. 16, 1994).
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[l. Issues to be Ruled Upon by the Court: Standard of &/iew

LexisNexis seeks dismissal of all claims brougtdiasf it pursuant to Fed. R. Civ.
P. 12(b)(1) and 12(b)(6). The issues before tlogrCare whether the Court has subject matter
jurisdiction over Plaintiff's claims and whethermaiitiff has stated a claim upon which relief can
be granted.

A. Subject Matter Jurisdiction

A federal court should dismiss a plaintiff's clafor lack of subject matter jurisdiction
when Plaintiff has failed to establish diversityotizenship or federal question jurisdiction
pursuant to 28 U.S.C. 88 1331 and 1332. Plais¢ifks jurisdiction under 28 U.S.C. 88 1331
(federal question jurisdiction) and 1343 (jurisghaotover 8 1983 claims). Pursuant to 28 U.S.C.
§ 1331, the district courts have original jurisaintof any civil action arising under the United
States Constitution, laws, or treaties. Pursua@8tU.S.C. § 1343(3), district courts have
original jurisdiction over any “deprivation, undeslor of any State law, statute, ordinance,
regulation, custom or usage, of any right, privéey immunity secured by the Constitution of
the United States or by any Act of Congress pronggdor equal rights of citizens or of all
persons within the jurisdiction of the United SgateWhen a plaintiff's federal claims fail to
meet the minimum complaint requirements to suraweotion to dismiss, plaintiff's state law
claims should be dismissed for lack of subject engttrisdiction. See Energy Inv. P’ship
No. 1 v. Sproule Assocs., In€ivil Action No. 3:00-CV-1252, 2002 U.S. DistEKXIS 12367, at
*2 (N.D. Tex. July 8, 2002).

B. Failure to State a Claim

When ruling on a motion to dismiss for failure tate a claim, a two-step analysis is
required. First, a court must consider only thetual allegations of the complaint — neither its
legal conclusions nor its bare recitation of thenments of a claim — in determining whether the
plaintiff has made a plain statement of the grouwsfdser entitlement to relief. Fed R. Civ. P.
8(a);Ashcroft v. Igbal129 S. Ct. 1937, 1949 (2009) (Rule 8 “demandsentimtn an unadorned,

the-defendant-unlawfully-harmed-me accusatioBg|l Atl. Corp. v. TwombJy50 U.S. 544,

LEGAL_US_E # 88263154.6 2



555 (2007) (“a plaintiff's obligation to providedghgrounds’ of his ‘entitle[ment] to relief’
requires more than labels and conclusions, andnaulaic recitation of the elements of a cause
of action will not do”). See also Sullivan v. Leor Energy, LL8BDO F.3d 542, 546 (5th Cir.
2010) (followinglgbal andTwomblyin affirming dismissal of claims under Texas lalvesm
factual allegations failed to support legal allégas in the complaint.). Second, if the plaintiff
has alleged sufficient facts to bear out the elémehthe claim, the court must then consider
whether the adequately pleaded facts state a ‘iplaisrather than a merely “possible,” claim.
Igbal, 129 S. Ct. at 1950;wombly 550 U.S. at 555. When determining whether anBfdhas
stated a claim upon which relief can be grantemhuat need not accept as true unpled or
conclusory allegationsCampbell v. City of San Antonid3 F.3d 973, 975 (5th Cir. 1995);
Fernandez-Montes v. Allied Pilots As287 F.2d 278, 284 (5th Cir. 1993).

[l. Summary of the Argument

As a preliminary matter, this Court lacks subjeettter jurisdiction over Plaintiff's
§ 1983 claims, which fail to allege any constitngbviolation(s) committed by LexisNexis.
However, even if this Court had subject mattersgicgtion, dismissal would still be required as
LexisNexis — like the Government Defendants — imime from suif. As the allegations of the
First Amended Complaint (the “Complaint”) make cldaexisNexis and its predecessor(s) have
merely been (1) dutifully complying with a seriddacially-valid Orders entered by members of
the Texas judiciary establishing the e-filing systend ordering its use, (2) adhering to e-filing
rules that were approved by the Texas Supreme Candt(3) performing the function of a clerk
in accordance with the terms of a public contrhat tvas entered into with Montgomery

County? In addition, even if LexisNexis were not immumenh suit, Plaintiff's claims for

% On May 4, 2010, Montgomery County, Texas and Adamioved to dismiss the Complaint
raising many of the same immunity and other defeng®n which LexisNexis also relies.
LexisNexis hereby adopts and incorporates by reter¢he arguments and defenses raised
within their motion to dismiss to the extent thésosapply to Plaintiff's claims against
LexisNexis.

* In her Complaint, Plaintiff cites and attache®atract between Montgomery County and
LexisNexis File&Serve. (Compl. at I 17, Exhibit Brhe parties to this contract never
exchanged signed copies, and therefore, this acanras never executed. While this fact does
not affect the validity of LexisNexis’ argumentstinis Motion to Dismiss (even if the contract
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restitution of the “out-of-pocket filing fees, sex® charges and taxes” are still barred by the
voluntary payment doctrine. Furthermore, Plairfaifs to state a violation of Separation of
Powers claim, RICO claim, fraud claim or theft atainder the Texas Theft Liability Act. For
these and other reasons discussed below, the Ciotrgtiauld be dismissed with prejudice for
lack of subject matter jurisdiction and failurestate a claim.

V. Factual Allegations of the Complaint

On September 16, 1997, the Texas Supreme Courd\agapthe Local Rule for e-filing
and service of pleadings in the district courts eodnty courts at law of Montgomery County,
Texas. (8eExhibit 1, attached to Montgomery County’s Brien February 10, 2003, Judge
Edwards signed an order assigning certain casediliag (the 2003 Order, together with the
Miscellaneous Order No. 97-9155, the “e-filing Oxdg (SeeExhibit 3, attached to
Montgomery County’s Brief). Pursuant to the 2008€, as of January 1, 2000, all civil cases
filed in the 9th District Court of Montgomery Couyrdre to be filed as described and governed
by the Local Rules regarding electronic filing. eTlollowing exceptions to e-filing apply under
the 2003 Order: (1) if the party has leave of Coauftle conventionally; (2) if the document is
the original petition or a return of service; (B)hne document is an exhibit, appendix or image
document exceeding 50 pages in length; (4) if tt@as are brought by the State of Texas or
Child Protective Services or if the actions aremibm actions; (5) if the documents are original
petitions for divorce or annulment that are resadlwgthin 90 days; and (6) if the documents are

inventories and appraisal documents in family lases. Parties have the option to e-file

were as Plaintiff pleads, there still is no claend while LexisNexis does not intend for this
information to convert this motion to one for sunmgndgment, LexisNexis attaches, as Exhibit

1, the correct contract between LexisNexis and gamery County which does not contain a
revenue sharing provision as clarification andwbatever assistance this information may be to

this Court. (Se&xhibit 1, attached to Appendix as Tab 1).

® Plaintiff does not allege that LexisNexis playey aart in deciding which classes of cases would be
subject to e-filing. As explainethfra, the members of the Texas judiciary who made thlesesions are
immune from suit. LexisNexis, acting as an agdihe court, shares their judicial immunity in
administering the e-filing systerSee Barr v. Matted60 U.S. 564, 569 (1959) (“This Court early held
that judges of courts of superior or general autyhare absolutely privileged as respects civitsto
recover for actions taken by them in exercise eirtjudicial functions, . . . and that a like imnityn
extends to other officers of government whose dudre related to the judicial processSge also Jarvis
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documents (1) through access to the LexisNexiesyistem, or (2) in person by using the free

Public Access Terminal located in the District RlgeiOffice. The 2003 Order states that:

The District Clerk shall not accept any pleadingpaper form and
shall not use imaging technology to convert docusiéom paper
to electronic form for the parties. Any documesubmitted in
paper form will be rejected by the District Clerklout further
notice to submitting counseDocuments so rejected will be
regarded as ‘unfiled,” even if the clerk, in errdite-stamps the
incorrectly filed documents

V. Legal Argqument

A. The Court Lacks Subject Matter Jurisdiction

1. Plaintiff fails to state a §1983 claim against lsdéxis to support subject

matter jurisdiction under 28 U.S.C. §1331 and/@343L

Section 1983 does not create any substantive rigddasenport v. Rodrigue4d47
F. Supp. 2d 630, 635 (S.D. Tex. 2001). “Beforerfif can successfully assert § 1983 as a
valid cause of action...Plaintiff must first identibype or more specific constitutionally protected
rights that have been infringedldl. Here, Plaintiff purports to allege causes oicecfor
violations of the Due Process and due course otlauses, Equal Protection clause, the First
Amendment guarantee of access-to-courts, andaowgpiracy under 8 1983. Plaintiff has
failed to allege any valid constitutional claimsagst LexisNexis; therefore, she cannot rely
upon 28 U.S.C. § 1331 (federal question jurisdigtior 8 1343 (jurisdiction over § 1983 claims)

to confer subject matter jurisdictién.

v. Roberts489 F. Supp. 924, 929 (W.D. Tex. 1980) (motionitordss 8 1983 claim granted where bank
and its attorney merely complied with court ordemd “actions complained of were essentially those
taken by the Court through its orderd”fickhart v. Hoenstinet11 F.2d 455 (3d Cir. 1969) (prothonotary
of Superior Court of Pennsylvania not liable fat$83 claim for refusing to accept certain papers fo
filing, where action of prothonotary was pursuanguperior Court orderBoard of Educ. v. Board of
Educ, 413 F. Supp. 342 (W.D. Okla. 1975) (where acteevt@ken only pursuant to order of state
Supreme Court, officials could not be held lialniegi1983 action for alleged violations of constangl
rights),aff'd, 532 F.2d 730 (10th Cir. 1976).

® Because this Court does not have subject matiedjotion over Plaintiff's § 1983 claims against
LexisNexis, the Court should refuse to exercisgokipental jurisdiction over Plaintiff's state lavains.
SeeEnergy, 2002 U.S. Dist. LEXIS 12367, at *2.
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a. Equal Protection

Plaintiff alleges equal protection violations untle Texas and U.S. Constitutions.
(Compl. at 112, 134, 135, 138, 139, 178, 180, 183, 196, 200, 201, 256). Because the equal
protection provision of the Texas constitution é&arly identical to that of the U.S. Constitution,
and Plaintiff fails to distinguish any factual eghl allegations between the two statutes, the
claims will be addressed togeth&ee Lively v. Missouri K & T. Ry. G402 Tex. 545, 558-59
(1909). Plaintiff alleges that Defendants discnate against litigants by requiring them to e-
file, while not requiring others to e-file. (Complt  196). Plaintiff has completely
misinterpreted the nature of the protection thegE&uotection Clause providés.

As stated by the Supreme Court: “[M]ost laws défatiate in some fashion between
classes of persons. The Equal Protection Clause wiat forbid classifications. It simply keeps
governmental decisionmakers from treating diffdgepérsons who are in all relevant respects
alike. Nordlinger v. Hahn505 U.S. 1, 10 (1992Morales v. Daley116 F. Supp. 2d 801, 813
(S.D. Tex. 2000). To qualify as similarly situatéioe comparison group must be “prima facie
identical in all relevant respects,” or “directlgraparable in all material respectdRacine
Charter One, Inc. v. Racine Unified Sch. Did24 F.3d 677, 680 (7th Cir. 2005). That is diain
not the case here.

Plaintiff, as a holder of claims ordered to e-fijlins not similar in all relevant respects to
litigants with divorce, annulment, family law anklild protective services claims not subject to
the 2003 OrderSee Lindquiste56 F. Supp. 2d at 688 (similarly situated reguient must be
applied“with rigor” ). Moreover, even if Plaintiff had successfulliegled the “similarly

situated” requirement, her claim would still faPlaintiff's Complaint does not, on its face, meet

” In assessing the constitutionality of a law urttierEqual Protection Clause, the Court must first
determine whether the classification targets aettsgdass. A classification which does not taggstispect
class passes constitutional muster if it survitesrational basis teswacco v. Quill 521 U.S. 793, 799
(1997). Usually, this level of scrutiny is not arficularly burdensome standard for the governrt@nteet.
Romer v. Evan$17 U.S. 620, 632 (1996). Nothing about thdiegfisystem discriminates on the basis of
asuspect classsuch as race or gender. Moreover, the e-fileggirements areationally relatedto several
legitimate governmental purposesy, improving access to documents, maximizing casburces and
increasing court efficiencies.
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the second prong of her “class of one” claim --ribguirement that there be no rational basis for
the difference in treatment. Even the allegatiaspled by Plaintiff establish a rational basis for
Defendants’ action$.ld. Thus, Plaintiff fails to state an equal protesttlaim.
b. Due Process

Plaintiff's procedural due process claim againstitBexis fails as a matter of lawThe
Texas Due Course of Law Clause is virtually ideadtto the Due Process Clause of the United
States ConstitutionUniversity of Tex. Med. Sch. v. Th&01 S.W.2d 926, 929 (Tex. 1995).
Thus, Texas courts consult federal case law wheidithg due process issueshan 901
S.W.2d at 929 (citing/lellinger v. City of Houstar68 Tex. 37, 3 S.W. 249, 252-53 (1887)). The
Texas Constitution’s due process clause does ootda a basis for a private action for

damagesSee, e.g., Patel v. City of Evermai@9 S.W.3d 1, 13 (Tex. App. 2004).

8 Benefits of the e-filing systems include, but ae¢ limited to, a litigant’s ability to access aod/
transmit electronic documerntisenty-four (24) hours a day, seven (7) days peekyavith service being
made upon all partiesdectronicallywithin secondsand an unlimited amount &ee viewsoffered to
litigants once a paper is filed.

® Plaintiff does not specifically allege a substamtilue process claim, which is premised upon the
violation of a “fundamental right.'SeeCompl. { 148Karr v. Schmidt460 F.2d 609, 615 (5th Cir. 1972).
Because of the stringent standard associated veitiiostantive due process violation, “only fundarakent
rights and liberties which are ‘deeply rooted iis thation’s history and tradition’...qualify for the
protection afforded by substantive due proceg®tez v. Jim Hogg CpCivil Action No. L-05-00019,
2006 U.S. Dist. LEXIS 51406, at *12 (S.D. Tex. JAB, 2006). Examples of those rights include the
right to marry, to direct the education and uphinggf one’s children, to marital privacy, and tight to
bodily integrity (abortion, contraception, etclyl. If a plaintiff fails to allege the violation af
fundamental right, the plaintiff fails to stateubstantive due process claird.

Here, Plaintiff has failed to allege the violatiohany recognized fundamental right in her
Complaint. The only alleged “right” Plaintiff id&fies is an alleged property interest in fees faid
LexisNexis for e-filing. Such a property interaépne even exists, does not amount to a fundaahent
right under settled federal law. Furthermore,iasubsed above, the e-filing Orders are ratiorraligted
to the legitimate government interest of maximizoogirt resources and increasing court efficiencidse
purpose of the filing fee is also obvious. Lexigiancurs operating costs in administering thdiegf
system, and the fee produces some small reverassist in offsetting those expens&gee Ortwein v.
Schwabh410 U.S. 656, 661 (1973). Accordingly, Plainkiffs failed to state a substantive due process
claim. See PereZ2006 U.S. Dist. LEXIS 51406at 12. Furthermore, the Supreme Court has held that “if
a constitutional claim is covered by a specificsidntional provision, such as the Fourth or Eighth
Amendment, the claim must be analyzed under thelatd appropriate to that specific provision, not
under the rubric of substantive due procddaited States v. Lanieb20 U.S. 259, 272 n.7 (1997). As
Plaintiff's claims are already covered under thei@drotection Clause and the procedural due psoces
component of due process, she has no separatasinsidue process claims.
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Even if the courts did provide for a private rigitaction, with any due process
challenge, a plaintiff must show: (1) a constitnatly protected property interest, (2) what
process was owed before that interest could bewaehrand (3) the inadequacy of process
provided. Johnson v. Houston Indep. Sch. DiSBO F. Supp. 276, 286 (S.D. Tex. 1996).
Protected property interests stem from statutgsilagons, ordinances and contradd.; Board
of Regents v. Raotd08 U.S. 564, 577 (1972).

Here, Plaintiff has failed to identify any propemntyerest created by an independent
source such as a statute, regulation, ordinanstate law’’ Moreover, e-filing is not
mandatory. Alternative means are available fos¢éhwho cannot afford, or prefer not to pay the
fees for e-filing services. The e-filing Order®sfically state that plaintiffs have the option of
using the Public Access Terminal in lieu of payihg e-filing fees. $eeExhibit 3, attached to
Montgomery County’s Brief). In addition, pursuaatthe 2003 Order, plaintiffs have the option
to ask for leave of court to conventionally filecdonents.ld. Courts have routinely upheld fee
requirements against due process claims when attees for the indigent are availabl8ee
e.g., Green v. Morthajd55 F. 3d 1332, 1337 (11th Cir. 1998grris v. lorio, 922 F.Supp. 588,
591 (M.D. Fla. 1996). In short, the e-filing reqgments do not violate the Due Process Clause,
and Plaintiff’s claim should be dismissed.

C. Access-To-Courts

The Texas Constitution’s open courts provision ‘feggoonly to statutory restrictions of a
cognizable . . . cause of actionPeeler v. Hughes & Lu¢®09 S.W.2d 494, 499 (Tex. 1995).
Plaintiff does not allege the existence of a statutestriction on any particular cause of action.
And even assuming, for the sake of argument, tietules requiring her to e-file documents
with the court is a “statutory restriction,” Plafhhas not pled that the rules have restricted her

from moving forward with her claims, just that shants to do so without paying fees.

19 plaintiff has no property interest in fees voluitygpaid to LexisNexis.See Key West Harbour Dev.
Corp. v. City of Key Wes987 F.2d 723 (11th Cir. 1993) (state law defipasameters of plaintiff's
property interest for purposes of § 1983).

LEGAL_US_E # 88263154.6 8



To state an access-to-courts claim, a claimant shew “actual injury resulting from
[the] alleged denial of access to the courfBrévino v. MooreC.A. No. C-09-155, 2010 U.S.
Dist. LEXIS 22433, at *11 (S.D. Tex. Mar. 10, 2018)Plaintiff does not allege LexisNexis
prevented her from filing suit, or that an actitwe diled was dismissed by LexisNexis due to her
failure to pay the required e-filing fees. CritigaPlaintiff has not plecny actual injury
allegedly caused by LexisNexis.Accordingly, Plaintiff's access-to-courts claimil§ to state a
claim and provides no basis for subject mattesgiction.

d. § 1983 Conspiracy

Plaintiff alleges in conclusory fashion that Lexestis acted jointly with the Government
Defendants to implement the e-filing system, dapgwlaintiff of constitutionally-protected
rights. A conspiracy claim cannot independentlypsrt a cause of action under § 1983.
Plaintiff must assert Defendants deprived her mjts, privileges, or immunities secured by the
Constitution or laws of the United StateS'hompson v. Alan®39 F. Supp. 724, 727 (N.D.
Tex. 1986). Moreover, merely characterizing Detertd’ conduct as “conspiratorial or unlawful
does not set out allegations upon which [8 1988frean be granted.'Gipson v. Rosenberg
797 F.2d 224, 225-26 (5th Cir. 1986). That islaanpiff must demonstrate “that the defendants
agreed to commit an illegal actArsenaux v. Robert326 F.2d 1022, 1024 {%Cir. 1982).
Plaintiff must plead specific facts to show Defemdaconspired to violate her rightfhompson
at 729.

Plaintiff fails to meet the pleading requiremertds$tating a conspiracy claim under

§ 1983 because she did not, and cannot, allegé ¢xegNexis made an agreement wathyone

1 The Supreme Court has stated that a plaintiff rsgow, “for example, that a complaint he prepared
was dismissed for failure to satisfy some technieglirement ... that he had suffered arguable aatilgn
harm that he wished to bring before the courts,.lwi&s unable even to file a complaintéwis v.

Casey 518 U.S. 343, 351 (1996).

12 Even if Plaintiff had suffered any actual injuher First Amendment claim would still fail, as migre
requiring payment of reasonable fees is not endoigmount to a denial of access to couRs/era v.
Allin, 144 F.3d 719, 723 (11th Cir. 1998pfogated on other ground3ones v. Bogks49 U.S. 199
(2007)). For the reasons stated above, the eitigquirements and resulting fees meet the appdicabt
of being rationally related to legitimate publicrpases.See Ortwein v. Schwa$10 U.S. 656, 660-61,
n.5 (1973);Stonewall Union v. City of Columhu&31 F.2d 1130, 1136-37 (6th Cir. 1991).
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to violate Plaintiff's federal rights. At best,dftiff alleges that LexisNexis entered into a peibl
contract to operate the e-filing system and chége authorized by the facially-valid Orders.
Plaintiff makes a woefully unsupported assumptloat evidence of an agreement to provide e-
filing services is evidence of an agreement toat®Plaintiff’'s constitutional rights. Plaintiff
has failed to plead a conspiracy claim under § 168any other legal theory. As such,
Plaintiff's claims are insufficient to give rise saibject matter jurisdictiol’

B. Plaintiff Cannot Establish an Affirmative Link Betw een LexisNexis and Any
Constitutional Violation.

To be held liable under § 1983, a defendant musbbgeone who “subjects, or causes to
be subjected, any citizen of the United Statedo the deprivation of any rights, privileges, or
immunities secured by the Constitution and law42’U.S.C. § 1983 (2006). Plaintiff alleges
the e-filing system endorsed by all four commissisrand the county judge of Montgomery
County constitutes various violations of the Unigtdtes Equal Protection Clause, First
Amendment Petition Clause and/or Due Process Clé&Usenpl. at § 170-209).

The Orders establishing the e-filing system wetterex —not by LexisNexis - but by
members of the Texas judiciary. Critically, Pl#idoesnot allege that LexisNexis maae
otherwise played any part the decisions (a) to implement e-filing in Montgam€ounty’s
district courts; (b) to implement e-filing in ondglect (and not all) cases; (c) to not accept paper
filings in those selected cases; (d) to implemdinéioe-filing rules applicable to those cases; or

(e) to allow litigants and/or their counsel to liged additional fees for using the Montgomery

13 See Sales v. Murrag62 F. Supp. 1511 (W.D. Va. 1994) (dismissal eppate if complaint makes only
conclusory allegations of conspiracy under § 1988fails to allege facts suggesting agreement among
defendants)Theis v. Smith676 F. Supp. 874 (N.D. lll. 1988) (in order teadl a 8§ 1983 conspiracy
between private persons and state officials, pfesnhust allege an agreement to deprive them @if th
constitutional rights; boilerplate allegations athk an agreement are insufficier@ppus v. City of
Edgerton 959 F. Supp. 1047 (W.D. Wis. 1997) (plaintiff mallege in complaint some evidence of
concerted plan or agreement between private padygavernment officials, and mere allegations of
conspiracy are not sufficient to withstand motiordismiss)see also Russell v. Town of Mamaron&elo
F. Supp. 607, 611 (S.D.N.Y. 1977) (“it has beerfarmly held that private defendants cannot act unde
color of state law on the basis of conspiracy ortjactivity with the state or its agents if thevgonmental
entities or officials with whom they are allegedaitt in concert are themselves immune from ligbunder
[8 1983]).").
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County e-filing system. Rather, Plaintiff conteridat LexisNexis merely entered into a contract
to administer the e-filing system. (Compl. at 115j-

In short, to the extent that any violation of Ptdfis constitutional rights occurred
(which LexisNexis denies), the order implementing &-filing system was the proximate cause
of the injury, and LexisNexis cannot be held liafdleany corresponding civil rights violation
under § 1983.See Novak v. Cobb County-Kennestone Hosp. ,A848.F. Supp. 1559, 1575
(N.D. Ga. 1994)aff'd, 74 F.3d 1173 (11th Cir. 1996) (“[Plaintiff's] emg here was the order.
[Plaintiff's] enemy was the judge. To the exteny&iolation of [Plaintiff's] rights ... could
have occurred, the order issued by Judge Hinéifptoximate cause of the injury.™) (internal
citation omitted)'*

C. LexisNexis Is Immune From Suit

The United States Supreme Court instructs courgsamninethe function of individual
defendants — the nature of the individual respalitsés — not their status, in resolving immunity
defensesForrester v. White484 U.S. 219, 228-29 (1988). Based upon its gowuental
function as an electronic clerk for Montgomery CiyuhexisNexis is entitled to immunity for
Plaintiff's claims.

1. Absolute Immunity

Numerous courts have recognized that public orgpeiwfficials are entitled to absolute

(or derived) immunity from claims where they (likexisNexis here) perform services for the

4 See Jarvis v. Robert489 F. Supp. 924, 929 (W.D. Tex. 1980) (motioditmiss § 1983 claim
granted where bank and its attorney merely compiighl court orders and “actions complained of
were essentially those taken by the Court throtgybrders.”)Lockhart v. Hoenstined11 F.2d 455

(3d Cir. 1969) (prothonotary of Superior Court @niAsylvania not liable for § 1983 claim for refugin
to accept for filing certain papers, where actibprothonotary was pursuant to Superior Court grder
Board of Educ. v. Board of Edud13 F. Supp. 342 (W.D. Okla. 1975) (Though indiingls who
administered school district boundary changes wtte officials, where their acts were ministeinal
nature and were accomplished only pursuant to mdstate Supreme Court, officials could not be
held liable in 8 1983 action for alleged violatiasfsconstitutional rights)aff'd, 532 F.2d 730 (10th
Cir. 1976);see also Auvao v. City of TaylorsvjlE06 F. Supp. 2d 903 (D. Utah 2007) (dismissing 8
1983 claims where plaintiffs alleged no facts shrayany affirmative link between defendants’
conduct and any constitutional violation suffergdplaintiffs); Eden v. Vossl05 F. App’x. 234, 241
(10th Cir. 2004) (“Without a constitutional violati, [Defendant] cannot be liable under 8§ 1983
regardless of whether [Defendant], a private corgparay assert a qualified immunity defense.”).
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court. Vernon v. Rollins-Threat€ivil Action No. 3:04-CV-1482, 2005 U.S. Dist. XES
41789, at *11 (N.D. Tex. Nov. 2, 2005).Here, LexisNexis has been acting in furtherarfce o
official duties and relying on facially- valid difig orders. Although LexisNexis is a private
party acting pursuant to official duties and caurders, LexisNexis is nonetheless entitled to
immunity. LexisNexis receives public filings andinages those filings as a neutral actor.
Accordingly, LexisNexis is entitled to absolute imnity under the quasi-judicial immunity

doctrine. See Vernon2005 U.S. Dist. LEXIS 41789, at *16-17 (When &ethelant performs a

15 See Mays v. Suddert®7 F.3d 107 (5th Cir. 1996) (sheriff had absoloteunity from § 1983 claims
since conduct in arresting and detaining arrestegptied with court order compelling him to do so);
Mullinax v. McElhenney672 F. Supp. 1449, 1452 (N.D. Ga. 1987) (defetsdalnsolutely immune from
suit for conspiring to do acts which were “intimgtassociated” with the judicial proces)kel v.
Connecticut Dep’t of Children & Familieg21 F. Supp. 2d 513 (D. Conn. 2006) (chief adstiator of
Connecticut courts entitled to absolute judiciaiiomity from liability in § 1983 suit)yaldez v. City &
County of Denver878 F.2d 1285 (10th Cir. 1989) (deputies whoste spectator pursuant to judge’s
order entitled to absolute immunityrgentieri v. Clerk of Court for Judge Kmiotek20 F. Supp. 2d 162
(W.D.N.Y. 2006) (assuming clerks of court delibeftatviolated litigant’'s constitutional rights, @ant’'s §
1983 claims were barred by absolute immuni§Rins v. Deptford Twp813 F. Supp. 1098 (D.N.J. 1993)
(clerk had absolute judicial immunity against cvghts suit),affd mem, 995 F.2d 215 (3d Cir. 1993);
Clay v. Yates809 F. Supp. 417 (E.D. Va. 1992) (clerk entitiedlerivative absolute judicial immunity
for conduct taken in response to judicial ordepaénforming or refusing to perform ministerial aofs
filing pleadings or responding to requests for infation),aff'd mem, 36 F.3d 1091 (4th Cir. 1994);
Pokrandt v. Shields/73 F. Supp. 758 (E.D. Pa. 1991) (clerk of couhp was compelled by state law to
require plaintiff to pay fee before accepting angtions in connection with pending criminal actiorgs
absolutely immune from civil suit for damages ungdr983);Rodriguez v. WepririL16 F.3d 62 (2d Cir.
1997) (8 1983 claims against court clerks relatejgidicial functions; clerks entitled to absolutelicial
immunity); Slotnick v. Staviske$60 F.2d 31 (1st Cir. 1977) (state court judge lais clerk enjoyed
absolute immunity from § 1983 suif)avis v. McAteer431 F.2d 81 (8th Cir. 1970) (clerks of court
entitled to immunity from suit the same as judgé@®Eerro v. Cocp719 F. Supp. 379 (E.D. Pa. 1989)
(clerk entitled to absolute immunity for actionkea pursuant to judge’s directive and instructipns)
Glucksman v. Birns398 F. Supp. 1343 (S.D.N.Y. 1975) (judicial immumprotects not only judges but
other officers of court from damages claims und&B83 for acts committed in their official capagjty
Pritt v. Johnson264 F. Supp. 167 (M.D. Pa. 1967) (clerk of camnhune under judicial immunity
doctrine from liability in civil rights action foacts performed in his official capacity)illiams v. Wood
612 F.2d 982 (5th Cir. 1980) (clerk of court magei@e immunity in his own right for performance of
discretionary act or he may be covered by immuuiithe judge because he is performing ministerial
function at discretion of judge®insburg v. Sternl25 F. Supp. 596 (W.D. Pa. 1954) (even if alleged
failure to file petition was patently violative obmplainant’s civil rights, Supreme Court prothargt
allegedly acting pursuant to court order and dioecin allegedly failing to file, could not be hetd/illy
liable),aff'd, 225 F.2d 245 (3d Cir. 1955).
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function “integral to the judicial process” and fguant to a court order,” defendant is entitled to
“absolute derived judicial immunity.”).

D. Plaintiff’'s Restitution Claims are Barred by the Voluntary Payment Doctrine

Even if LexisNexis were not immune from suit, Ptdfis claims are still subject to
dismissal pursuant to Fed.R.Civ.P. 12(b)(6) baseuhuhe voluntary payment doctrine. The
party seeking to recover payment bears the burishawing that the doctrine does not apply.
See American Cas. & Life Ins. Co. v. Bog84 S.W.2d 685, 690 (Tex. Civ. App. 1965).

A couple of conditions must be met before recowdrg payment is barred by the
doctrine. First, the payment must have been matleawareness of “all the facts upon which
liability to make the payment depend8MG Direct Mktg., Inc. v. Peakd78 S.W.3d 763, 769
(Tex. 2005). Mistake of law is no defense undertbluntary payment doctrindd. at 773.
Second, the payment must not have been inducedhbg,fdeception, duress, or compulsion on
the part of the person to whom the money is p&ddat 768. The voluntary payment doctrine
has also applied to payments to the governmeni ender circumstances when the payment
was not lawfully owed.County of Galveston v. Gorhad® Tex. 279, 302, 308 (1878) (holding
it was “not unconscionable” for the county to ratainds paid to it when the payment was made
voluntarily).

When Plaintiff made her payments for using thdiagisystem, Plaintiff knew all
material facts. At best, Plaintiff made the paytsehrough an unexcused ignorance of the law,
which is no defense as previously stat&ge BMG178 S.W.3d at 773. Plaintiff maintains that
Defendants billed her for excessive and illegal ant® which the Defendants could not impose
under the Texas statutes. The voluntary paymetttide, however, isiot avoided by reason of
the fact that the charges were imposed in conttawenf a statute County of Galvestqri9
Tex. at 302, 308. A party is not entitled to teeavery of restitutionary damages for unjust
enrichment where there has been a voluntary payaiehé money receivedBMG, 178 S.W.3d
at 768. Each of the members of the proposed tiftailass chose to voluntarily pay the fee

after registering for e-filing andfter the fee was assesse&eéCompl. at § 41, 45). In
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addition, Plaintiff has failed to adequately alldégud, deception, duress or compulsion in her
Complaint, and she has not alleged any facts frémetwany of these statutory claims could be
based.See BMG178 S.W.3d at 768 (citations omitte@ee infraSection V.F and Section V.G.

E. Plaintiff Fails to State a Claim for Violation of the Separation of Powers
Doctrine.

Although clarity is lacking in the Complaint, it pgars Plaintiff alleges two ways in
which the Separation of Powers doctrine is violateder the Texas Constitution. First, Plaintiff
alleges unlawful interference by the judicial blamath the legislative branch. Plaintiff alleges
the e-filing Orders constitute a mandate, requiariding and resulting filing fees of certain
litigants. (Compl. at 11 149-153). Plaintiff aleegthis mandate amounts to law-making, a power
exclusively reserved to the legislative branch.r@b at 11 149-152

Plaintiff's argument fails for several reasons, leoer. First, the e-filing Orders were not
a legislative act or mandate. The e-filing Ordestablished filing procedures for Montgomery
County litigants to enable the Court to efficierplgrform its judicial functions. Courts are
entitled to establish orders which facilitate judidunctions. Court filings are dealt with
administratively by each court, and individual dsuare in the best position to determine the
most efficient, least costly means for carrying thair administrative duties. The e-filing Orders
did not become law, and Plaintiff and other lititgraretained access to the Public Access
Terminal and could even request leave from the Qowubmit paper filings.

Second, Judge Edwards did not unlawfully delegdikng authority to LexisNexis.
Plaintiff alleges the authority to set filing fe@as delegated to LexisNexis when Montgomery
County entered into the agreement with LexisNexisarvice e-filings. (Compl. at 1 142, 143).

If a delegation of authority took place at alwis reasonable and lawfulexas v. Rhine297

16 plaintiff also alleges a Separation of Powersatioh based on the fact that delegation of
filing fee services is not an enumerated powehefjtdiciary. (Compl. at 1 149-152).
However, there are powers which courts may exethisegh not expressly authorized or
described by constitution or statuteichelberger v. Eichelbergeb82 S.W.2d 395, 398-99
(Tex. 1979) (“The inherent powers of a court asthwhich it may call upon to aid in the
exercise of its jurisdiction, in the administratiohjustice, and in the preservation of its
independence and integrity.”).
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S.W.3d 301, 306-7 (Tex. Crim. App. 2009). A Cazah appoint traditional judicial functions to
others. Morrison v. Olson487 U.S. 654, 677 (1988). (“We do not think thalicial exercise of
the power to appoint, per se, is in any way incgtesit with the functional matter with the
courts’ exercise of their Article Ill powers. Wete that courts have long participated in the
appointment of court officials.”.and “a court should have the authority to app@sbwn
clerk.”). InRhine the court found there was no violation of sepanadf powers because the
authority delegated by the Texas Legislature inedIstandards (1) capable of reasonable
application, (2) which provided guidance, and {®)ted discretion of the entity to which the
authority was delegatedd. Standards can be of a general nature as lotigeatandards are
capable of reasonable applicatidd. at 312 (citingex parte Granviel561 S.W.2d 503, 514
(Tex. Crim. App. 1978)). The authority delegated_éxisNexis was capable of reasonable
application. LexisNexis is in the e-filing busiseand is in a position to accurately and
efficiently perform e-filing functions. The agreent between LexisNexis and Montgomery
County provides LexisNexis with guidance regardtsgpecific and limited responsibilities,
going into specific detail regarding LexisNexis’@mitoring, servicing and facilitating duties.
(SeeExhibit 1, Sections 4, 7, and 10, attached to Appeas Tab 1). The Agreement sets forth
the parties rights and responsibilities regardiidjreg and document rightsld. Thus, Plaintiff
fails to state a claim for violation of the Sepamatof Powers doctrine.

F. Plaintiff Fails to Plead Fraud with Particularity u nder Rule 9(b).

Rule 9(b) of the Federal Rules of Civil Procedwgguires that “in all averments of fraud
or mistake, the circumstances constituting frauthstake shall be stated with particularity.” In
the Fifth Circuit, such “circumstances” include étparticulars of time, place, and contents of the
false representations . . . as well as the ideanfithe person making the misrepresentation and
what that person obtained thereby, otherwise redeto as the ‘who, what, when, where, and
how’ of the alleged fraud.United States ex rel Willard v. Humana Health PtdiTexas 336
F.3d 375, 384 (5th Cir. 2003). Rule 9(b) allowattimalice, intent, knowledge, and other

conditions of the mind of a person may be averetegally. Undefuchman v. DSC
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Communications Corpl4 F.3d 1061, 1068 (5th Cir. 1994), adequatedaging conditions of
the mind such as scienter requires the plaintifsat forth specific facts that support an
inference of fraud,” and “[flacts that show a defant’s motive to commit the fraud may
sometimes provide a factual background for and-emiee of fraudulent intent.”

Plaintiff alleges general and conclusory allegaioggarding LexisNexis’s purported
fraudulent acts, without stating the particularsimie, place, and contents of the false
representation. Furthermore, she fails to sehfgpecific facts that support an inference of fraud
and sets forth no motive of LexisNexis to commnaiit other than LexisNexis’s desire to recover
fees. (Compl. at 1 233) (“LexisNexis benefittedhfrthe scheme by ensuring that it would be
paid on every filing by every qualifying litigamt Montgomery County.”) Plaintiff alleges
LexisNexis made fraudulent representations by oholg Judge Edwards’ 2003 Order in its
contract with Montgomery County. (Compl. § 228)Jaintiff, however, fails to explain how a
contractual reference to Judge Edwards’ representais a representation made by LexisNexis
to Plaintiff in order to fraudulently induce Plairittb pay e-filing fees. Plaintiff fails to explain
any facts showing representations made by LexisNegre fraudulent and that LexisNexis
knew they were fraudulent, particularly becauserépeesentations were not alleged to be made
by LexisNexis, but merely incorporated by LexisNeixito a contractual agreement. Thus, she
has failed to plead fraud with particularity unéRerle 9(b) and her claim for fraud should be
dismissed.

G. Plaintiff Fails to State a Claim Under RICO

Plaintiff alleges that LexisNexis and the Governiigefendants engaged in actions with
a common purpose of requiring “McPeters, and sihyisituated litigants, to pay filing fees,
service charges and taxes that are not authorizsthhute, and that exceed the amounts required
by statute.” (Compl. at 1 103, 131, 138). Claumder RICO, 18 U.S.C. § 1962, require a
plaintiff plead and prove that a defendant (1) éagaged in (2) a pattern of racketeering
activity, (3) connected to the acquisition, esslininent, conduct, or control of an enterpriSe.

Germain v. Howard556 F.3d 261, 263 (5th Cir., cert. denied, 12€152835 (2009)).
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A “pattern of racketeering activity” consists ofdwr more criminal acts that are related
and amount to or pose a threat of continued crihaio@vity. Id.; Abraham v. Sing480 F.3d
351, 355 (5th Cir. 2007). An “enterprise” is adgp of persons or entities associating together
for the common purpose of engaging in a cours@onflact.” Whelan v. Winchester Prod. Co.
319 F.3d 225, 229 (5th Cir. 2003). The enterpmsg be a legal entity, or a union or group of
individuals associated in fact though not necelssasi a legal entityld. Allegations of an
association-in-fact enterprise must show that t#réous associates “function as a continuous
unit.” 1d.; see also Rivera v. AT&T Cord41 F. Supp. 2d 719, 726 (S.D. Tex. 2001) (J.
Ellison). Importantly, the “enterprise is not dtpan of racketeering activity, but must exist
separate and apart from the pattern of racketeawtigity in which it engages.1d.; see also
Riveraat 726. A plaintiff must plead “not only that teeterprise is distinct from the series of
predicate acts constituting racketeering actiloty, also that the RICO ‘person’ who commits
the predicate acts is distinct from the entergridd.

1. Plaintiff's Allegation of “Racketeering Activity

Plaintiff fails to allege properly “racketeeringtizty.” Plaintiff alleges predicate act
violations of 18 U.S.C. § 1349, 18 U.S.C. § 134 U1S.C. § 1343, and 18 U.S.C. § 1951.
First, 18 U.S.C. § 1961(1), which lists the statyitaolations that may constitute “racketeering
activity,” does not list 18 U.S.C. § 1349 as a pratk act. Only those crimes listed under 18
U.S.C. § 1961(1) and prohibited in state statuéesserve as predicate offenses under RICO.
See Pan American Maritime, Inc. v. Esco MayiNe. C.A. B-04-188, 2005 WL 1155149, at *4-
5 (S.D. Tex. May 10, 2005) (citations omitted).c&=d, while 1961(1) does list 18 U.S.C.

§ 1341, 1343, and 1951 as possible predicate Rleisitiff has failed to allege facts supporting
such claims. Plaintiff's allegations fail in th@lbwing ways: (1) Plaintiff has not alleged that
LexisNexis made misrepresentations necessaryddifibility under 1341 and 1343, (2) nor has
she alleged how the bills advanced the schemesadéfendants so as to support a finding of

liability under 1341 and 1343; (3) nor has she shadequate reliance under 1341 and 1343;
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and (4) she has failed to allege injury. In addifiPlaintiff has failed to allege robbery, physica
violence or threats of violence under section 1951.
a. Mail and Wire Fraud

RICO claims based on fraud must be pled with paldrtty. Elliot v. Foufas 867 F.2d
877, 880 (5th Cir. 1989). Allegations of RICO pieade acts of mail and wire fraud must
include “factual evidence of the content, timecplaand speaker of each alleged mailing or wire
transmission” and plaintiffs must “demonstrate heaeh purported mailing or wire transmission
furthered the alleged fraudulent schemaving Music Records, Inc. v. Moss Music Group,,Inc
827 F. Supp. 974, 982 (S.D.N.Y. 1993). To satisg/requirements of a RICO claim where the
predicate acts alleged are mail fraud, the allégmdiulent mailings must be linked to particular
defendants and may not be attributed vaguely téetakants. Tribune Co. v. Purcigliotfi869 F.
Supp. 1076, 1088 (S.D.N.Y. 1994), aff'd, 66 F.3d(2@ Cir. 1995). In addition, a plaintiff must
establish the following: 1) a scheme to defraudar®ans of false or fraudulent
misrepresentation, 2) interstate or intrastateofisiee mails to execute the scheme, 3) use of the
mails by defendant connected with the scheme, aiadtdal injury to the PlaintiffLandry v.

Air Line Pilots Ass’n Int)] 901 F.2d 404, 428 (5th Cir. 199(ee, United States v. Bryr8D9
F.2d 1097, 1104 (5th Cir. 1987) (“Because the r@tpielements of “scheme to defraud” under
the wire fraud statute, 18 U.S.C. section 1343thadnail fraud statute are identical, cases
construing the mail fraud statute apply to the Viiaeid statute as well.”). When mail or wire
fraud is alleged as a RICO predicate, the Fiftlt@iralso requires a showing of relianda.re
Mastercard Int’l Inc. Internet Gambling Litigation Mastercard International, Inc313 F.3d
257, 263 (5th Cir. 2002).

Plaintiff states general and conclusory allegati@mgarding Defendants’ purported acts
of mail and wire fraud, without naming the specdittors involved or the time/place of such
acts. Plaintiff simply lumps LexisNexis in withher defendants. (Compl. at § 134, “Defendants
injured Karen McPeters by using the U.S. Mail tbleer.”; Compl. at 1 135 “Defendants injured

Karen McPeters by using the Internet to send tmllser via email.”). This is insufficient:

LEGAL_US_E # 88263154.6 18



“allegations that generally allege fraud as agaimgitiple defendants, without informing each
defendant as to the specific fraudulent acts teheris alleged to have committed, do not satisfy
Rule 9(b).” Poling v. K. Hovnanian Enter,99 F. Supp. 2d 502, 508 (D.N.J. 2005). Plaistiff
allegations against LexisNexis are either vagubeqooint of meaninglessness or mere legal
conclusions. Plaintiff has not alleged that Lexagld made misrepresentations necessary to find
liability under 1341 and 134&) re Mastercard Int’l, Inc, 313 F.3d at 263, nor has she alleged
how the bills advanced the scheme of the Defendarifisd liability under 1341 and 1343.

Elliott, 867 F.2d at 882.

Furthermore, Plaintiff cannot show reliance. Theged fraudulent communications
violate the mail fraud statute when they “serv[jlull’ the plaintiff into a false sense of
security, postpone inquiries or complaints, oretgskn the suspect appearance of the fraudulent
transaction.”Cadle Co. v. SchultZ79 F. Supp. 392, 400 (N.D. Tex. 1991). Herairfkf did
not postpone inquiries or complaints. Plaintiffunmgd about the filing fees, received a letter
from the Clerk about the e-filing procedure or optto use the Public Access Terminal, and
filed an action against the Clerk in the form dRale 202 Petition. (Compl. at { 35, 121).
Defendants did nothing to lessen the suspect appeawof the fraudulent transaction. Instead,
Defendants insisted on the fees and justified ¢les it every turn. Defendants did not try to
hide what Defendants believe is the lawful juséfion for the filing fees and the e-filing
procedure.

Finally, Plaintiff has not alleged injury. LexisNiexsimply was following facially valid e-
filing Orders when it collected fees from Plaintiffhe e-filing system did not keep Plaintiff
from filing her documents or cause her to missadtiee due to the e-filing requirements.
Furthermore, she could have taken advantage ofre@sbptions such as using the Public
Access Terminal or asking for leave to file convemlly.

b. Violation of the Hobbs Act
In addition, Plaintiff fails to state a claim foiolation 18 U.S.C. 1951, the Hobbs Act.

(Compl., 1 136). She alleges that Defendants fabttd, delayed or affected commerce by
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requiring and obtaining Payment from Karen McPeitefsirtherance of their Plan under the
color of official right.” (Compl., § 136). The Hbb Act prohibits the use of robbery, extortion,
physical violence or threats of physical violene®bstruct interstate commerce. 18 U.S.C.

§ 1951(a) (2006). Plaintiff's allegations do notlude robbery, physical violence or threats of
violence. “Extortion’ means obtaining propertyiin another, with his consent, induced by
actual or threatened force, violence, or fedlliott, 867 F.2d at 882. None of the alleged acts
by Defendants fall into this category. Plaintiteges that Judge Edwards stated his willingness
to use force to mandate attorney participatiomirwicle he wrote for a Technology
Conference. Yet, this article, which Plaintiff fatlo allege she read, is not sufficient to
demonstrate threat of force. (Compl, § 108). RFawas required to e-file, nothing more. No
one threatened physical hatfn.

2. Plaintiff's Allegation of “Enterprisé

Plaintiff’'s RICO claim also fails because she doesproperly allege the existence of an
“enterprise.” Plaintiff alleges that the “enteg@’ (which Plaintiff calls the “Plan”) is the
Defendants’ alleged plan requiring that Plaintiifind similarly situated litigants, and their

attorneys, participate in E-filing in Montgomery @uay, Texas.” (Compl. at § 102). Plaintiff's

17 Plaintiff also brings a claim under the Texas Thédbility Act, alleging that Defendants are
liable for theft and extortion for depriving McPetef her money. (Compl. at 11 210-213). As
noted above, none of the alleged acts by Defendacltede extortion, deception or coercion.
LexisNexis operated under an agreement with Mongggr@ounty pursuant to a facially-valid
order which authorized LexisNexis to provide enfijiservices in exchange for a fee.
LexisNexis did not deceive Plaintiff. Plaintiffilato allege any direct communication between
LexisNexis and Plaintiff, much less evidence of td@®or conduct” by LexisNexis creating a
“false impression of law or fact” to Plaintiff. &htiff has not alleged how LexisNexis coerced
Plaintiff by threat. The only “threat” referencly Plaintiff is an article written by Judge
Edwards regarding the use of modern technologpumtgrocedures. (Compl. at  108). Judge
Edwards’ “threat” in stating a judge must “threatka ensemble of participants into the 21st
century” is taken out of context and hardly threatg. Id. In addition, Plaintiff cannot show
LexisNexis’s intent to deprive Plaintiff of propgrias required under the Texas Theft Liability
Act. Plaintiff contracted with LexisNexis to praka e-filing services in exchange for a fee.
Upon consideration of the promise of those seryitesfees were tendered to LexisNexis and
were no longer Plaintiff's property. Plaintiff qaot show that, if e-filing procedures violate
Texas law, that LexisNexis had any knowledge ofiltegality sufficient to make LexisNexis
competent to mislead Plaintiff.
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allegation conflates the RICO elements of “entedrand “pattern of racketeering activit}.”
Plaintiff's conflation of these two elements is iemmissible under Fifth Circuit precedent.
Under Fifth Circuit precedent, a plaintiff mustegle an “enterprise” that is “separate and apart”
from the “pattern of racketeering activitySee Whelgr319 F.3d at 22AT&T Corp, 141 F.
Supp. 2d at 726. Furthermore, this conclusorygatien is the extent of Plaintiff's support for
showing an “enterprise” under RICO. The remairatiggations either (1) support the resulting
injury of the alleged “Plan” or enterpris8deCompl. at 1 103, 107, 112, 131, 133-139), or
(2) allege individual actions which barely allegéividual motives, much less a “Plan” or
enterprise under RICO.SéeCompl. at  105-108). For this reason, PlaintiR1€O allegation
fails as a matter of law.
VI.  Conclusion

For all of the foregoing reasons, LexisNexis reffplg requests that the Court grant its
Motion to Dismiss the First Amended Complaint witiejudice for lack of subject matter

jurisdiction and failure to state a claim upon whrelief can be granted.

Respectfully submitted,

By:__ /s/ Miranda R. Tolar

MIRANDA R. TOLAR

Texas Bar No. 24029843

S.D. Tex. ID No. 28896

600 Travis Street, Suite 2800
Houston, Texas 77002-3095
mtolar@lockelord.com
Telephone: (713) 226-1618
Facsimile: (713) 223-3717

ATTORNEY-IN-CHARGE FOR
DEFENDANT REED ELSEVIER, INC.

18 plaintiff does not allege elements of an enteepsisparate and apart from the predicate acts of
racketeering activity. Any association betweenDieéendants was and has been for the purpose
of facilitating e-filing, not an ongoing enterprjses required under RICO.
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