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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION

KAREN McPETERS, individually, and on
behalf of those individuals, persons and entities
who are similarly situated

Plaintiff

V8.

CIVIL ACTION NO. 4:10-CV-01103

JURY
THE HONORABLE FREDERICK E.

EDWARDS: BARBARA GLADDEN

ADAMICK, DISTRICT CLERK;

MONTGOMERY COUNTY, TEXAS, and

REED ELSEVIER, INC. d/b/a LexisNexis
Defendants
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PLAINTIFF'S HEARING BRIEF No. 4 -
ARE THE E-FILE ORDERS APPROVED?

1. Plaintiff Karen McPeters submits the attached brief as the law and evidence in support
of her request that Defendants’ Rule 12(b)(6) motions be denied.

Date: December 9, 2010

Respectfully submitted.

%/7%

Robérf L. M ays, Jr.
Attorn(.v in Charge

TBN: 13308200

So. Disl. [D: 11606

8626 Tesoro Drive, Suite 8§20
San Antonio, Texas 78217
Phone: 210-657-7772

FAX: 210-657-7780
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CERTIFICATE OF SERVICE

[ certify that I hand delivered a copy of this “Plaintiff’s Hearing Brief No. 4 — Are
the E-File Orders Approved?” on December 9, 2010 to each counsel for Defendant present

at the hearing.
/{%/XVQ

Robert L. Mdys, Jr"

Plaintiff's Hearing Brief
December 9, 2010,
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Did the Texas Supreme Court Approve the E-filing Which Karen McPeters Now Claims is

Unconstitutional?

This question raises an excellent distinction between what was approved and what has
actually occurred.

The 1997 Local Rule---Submitted and Approved

Signed by Judge Edwards as Administrative Judge.

Allows a judge to select cases for EFILE system and issue an Order to that effect;
parties to comply upon receipt of the Order.

Conventional filing applies to all documents filed before the Order is issued that
assigns the case to the EFILE system.

No mention of fees, charges, or authority to impose fees or charges not set forth in
the Government Code.

The 2003 Order---Not Submitted or Approved or Filed

Designates all civil cases in the 9™ District Court (leaves a blank for particular cause
numbers).

References Local Rule (above) as the governing rule.

“In short, parties will be presented with two options.”... (no motion for paper filing
is listed).

“...aminimal fee is assessed for each filing and service delivery made through the
system.” (Fees are legally authorized; these fees not authorized or minimal.)

“Any documents submitted in paper form will be rejected....”

“If the electronic filing is not filed...the Court may...enter an order...” (There is no
option to seek a paper filing; the relief is only to correct a vendor or technical error).

Plaintiff’s Hearing Brief 3
December 9, 2010
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IN THE SUPREME COURT OF TEXAS

Miso. Docket No, 97-_91905

APPROVAL OF
LOCAL RULE ¥OR ELECTRONIC FILING AND SERVICE OF PLEADINGS
IN THE DISTRICT COURTS AND COUNTY COURTS AT LAW,
MONTGOMERY COUNTY, TEXAS

ORDERED that:

Pu[mant to Texas Ruls of Civil Procedure, the Suprems Court of Texas appraves the following Jocal
rules: .

L?cal Rule of Clvil Procedure for Blectronic Filing and Seevics of Pleadings in tha
Dnsui_ct Courts, and the Countty Courts at Law having concurrent jurisdiction with the
District Courts, Montgomery County, Texas, dated May 2, 1997

The approval of these rules Is temporary pendlug fisrther orders of the Court.

Pagelof 2
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STGNED AND ENTERED this / Al day of’_%_'/?—, 1997,

A 0100 -
Thomas R. Phillips, Chief Tuatlos

Rt e b fo

Raui A, Genzalez, ISkt

A

John Copmyn, Justsa,

Pkt

Cralg T. Bnoch,Austice g

/- P

Rose Spectdr, Justice

Mﬁw@

Priscilla R, Owen, Justice

Misc. Dockat No. 97 - 44| 515
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The following rules govern the electronic filing and service of pleadings and other documents in
ell designated electronic filing cases pending beforo the District Courts of Montgomery County,
Texns and the County Courts at Law having concurrent jurisdiction with District Courts,

RESIGNATION OF ELECTRONIC FILING CASES A District Court in Montgomery County,
or a County Court at Law having concurrent jurisdiction may, from time to time, by written
order, yslect and designate thota cases which shall ba assignad to the electronic filing system,
g3 created and cantemplaied by the April 21, 1997, Sarvice Agreement between
LAWPlus™ and Montgomery County, Texas, or any successor system, all collectively
hereinofter referred ta as EFILE. Upon receipt of any such Order, parties hot then having
access 1o the EFILE system shall promptly take steps to allew their counsel to electronically
flle, serve, receive, reviaw and retrieve coples of the pleadings, orders, and other documents
filed in the nssigned case, either by a subscription agreement with LAWPIus or the then-
curvent vendor (“the Vendor"), or by using the public-access terminal in the District Clerk's
office, or by any other means reasonably ussuring reliabls uccess to the sald system.

ASSIGNMENT BY. THE VENDOR OF PERSONAL IDENTIFICATION NIMBERS Upon
receipt by the Vendar (LAWRlus or its successor) or a properly executed Subscriber
Agreement, the Vendor shall assign to the party's desigrated representative a confidential
Persanal Identification Wumber ('PIN"), which may thecealer to used by such representative
to obtain acoess to the EFILE system. Thix PIN will parmit the attomey or party eppearing
pro s to file, serve, receive, reviow, and retrieve electronically filed pleadings, orders, and
other documents filed in the assigned case,

ELECTROQNIC FILING QF PLEADINGS AND OTHER ROCUMENTS Except as exprossly
provided in Logal Rule M, D below, all pleadings, mations, memoranda of (aw, orders, or
other documents filed it any case assigned to the EFILE ¢lectrenic fling system shall, to the

_ ex:ent practicable, be filed and served electronically through the system, I

CONVENTIONAL FILING. OF DOCUMENTS - Notwithstanding tha foregoing, the following
types of documents shall be filed convantionally and shall not be filed clectronically, unless
cxpress permission is granted by the Court or the District Clerk:

‘e

all pleadings or other documents flled in the case before an Order is istued assigning
tho case o the EFILE system,;

a motion to file documents under seal shall be filed and served electronically.
However, the decuments to be filed under seal shall be filed conventionally,

nppendices nnd exhibits to motions, memaranda of law, or other documents that ars
not readily amenable to electronic scanning may, at the option of the filer, be filed
and served conventionally.
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SERVICE OF CONVENTIONAL FILING Copies of all documents except sealed documents
that are flled conventionally and are not filed electronically shall be served ou all other panies

pursuant to the provisions of Rule 21, Taxas Rules of Civil Frocedure,

UTILIZATION QF PIN No atlomey shall knowingly authotize or permit hisfher PIN to he
utilized by anyone elss, other thay authorized pttomeyas or employees of tho attorney’s law
firm, Furthermore, no person shall knowingly use & PIN or cause or permit another persen to
use a PIN without express permission from the holder of the PIN.

REERESENTATIONS BY USING A TYPOGRAPHICAL SIGNATURE Every pleading,
dacument, and fnatrdment filed in the BFILE system shall baar s facsimile or typograpkical
sigttature of at least one of the attomeys of record, elong with the typed neme, address,
telephone number, und SBOT number of said attorney. Typographical signatures shall be
treated exnctly as persona] signatures under the Texns Rules of Civil Procedure.

NIC SERYICE The electronic service of a pleading or other document
in BFILE shall be considered as valid and effective service on all designated recipients
pursiant to Rule 214, Texas Rules of Civil Procedure, and shall be construed in the sams
menner as a telephonle dosument transfer for purposes of such Rule, except that suy such
service completed by |1:5% p,m. local time shall be desmad service on that date.

ELECTRONIC FILING OF AFFIDAVITS AND OTHER SWORN DOCUMENTS . Unless
specifically ordered by the Coust, original signature pages an afTidevits, vecifications , or ather
documents in cases nssigned to EFILE shail nat be filed It paper form, but shall be maintained
and rnade available, upon reasonable notice and during business hours, to other counsel and to
the court,

_ FORMAT OF ELECTRONICALLY FILED DOCUMENTS All oiectronically filed pleadings

shall, to the m&tcnt practicable, be formatted in accordance with the applicable rules governing
formetting of paper pleadings, and in such uther and further format as ths Court may require
from time to time,

IIMGLHLIMMELEEELD[MQLL’MLE Azy pleading Bled electronically shail
be considered as filed with the District Clork on the date it is first transmitied to EFILE. The
Verdor shall be and is hereby sppointed the sgent of the District Clerk 25 to the clectronic
fillng, recelpt, ervice, and/or retrieval of any pleading or document in EFILE, and neither the
Vendor nor any sttomey or parly shall have any additi onally-imposed liability Eecause of the
uze of or pacticlpation In the EFILE systerm,

EMBQ&M&ML&MWR&AMHEMER& The
Court intends to issue, file, and serve orders, rulings, 2nd other documents i the assigned
cases electronically, rather on paper, Parties who have not subscribed to the VENDOR'S
System, or whose rights to uso the VENDOR'S System have been suspended or terminzted,
are responsible for keeping thewselves timely apprised of ény orders, rulings, or other

T
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documents that the Court chooses lo file and serve clectronfeally in any of the assigned cases,

The-title of cach electronically filed
pleading or other documant (*papers”) hall conlain sufficiant information fo enable the Court

the fitle oF the paper (s) the pasty or partics fliug the paper, (b) the natura
:)nf ;::e;;i:rf‘r(zr)t:‘heep; 1y o pnr‘:k‘; against whom rellef; 1Fany, is sought, and (d) the nature

of the relief sought (i.e., “fohn Doo, el al."s Motloa to Compel Discovery and for Sunctions
againat Jim Smith").

: ‘The District Clerk's office
shall make available, without charge and during normal business haurs, to members of the
general public at least ane computer screen capable of searching and reviewing documonts
filed of public record in the assigned casss. Tho District Clerk shall make copies of auy
publicly filed dosuments uvailable on EFILE,

Adopted this_Z- _ day of /%7/” , 1997,

“Fred Edwards, Administrative Judge,
Montgomery County, Texas,
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9'* JUDICIAL DISTRICT COURT
MONTGOMERY COUNTY, TEXAS

As of January 1, 2000, all civil cases filed in the 9th District Court of Montgomery County (
will be electronically filed as described and governed by the Local Rules Regarding Electronic
Filing. Consequently, the Court, sua sponte, hereby designates the cause number,
in the Ninth District Court of Montgomery
County, Texas, as such an e-file case. Accordingly, the Court orders that in this cause the District
Clerk implement fully the Local Rule Regarding Electronic Filing, approved by the Supreme Court
on September 16, 1997. A copy of the Local Rule Regarding Electronic Filing can be obtained in
the office of Judge Edwards or the Montgomery County District Clerk’s Office.

What Must be Filed Electronically. No pleadings or party-generated documents may be
filed in paper form, but must be filed electronically through the e-file system, unless a document
meets one of the exceptions named bejow.

All answers must be filed electronically, Answers filed in paper form will not be accepted.

Documents That Need Not be Filed Electronically. Documents may still be filed
conventionally if 1) a party has leave of Court to do so, 2) the document is the Original Petition or
a Retumn of Service, or 3) the document is an exhibit, appendix, or “image” document exceeding 50
pages in length (see explanation below). Actions brought by the State of Texas or Child Protective
Services as well as Adoption Actions are exempt from e-filing.

Exhibits. Original exhibits to documents filed electronically must be “scanned in” and filed
electronically as well if the exhibits number less than fifty pages. If the exhibits total ovér fifty pages
in length, they may be marked clearly as to which motion they pertain and filed with the District
Clerk.

A party wishing to file voluminous exhibits conventionally should 1) electronically file a
notice indicating that there are conventional “paper” exhibits on file in the District Clerk’s Office,
2) file the exhibits in the District Clerk's Office, and 3) serve other parties with copies of the
conventionally-filed exhibits as normally required by the Texas Rule of Civil Procedure.

Please note that according to the Local Rule for E-filing, any original signature page on
affidavits, verifications, or other sworn documents that is not filed with the Clerk in paper form
“shall be maintained and made available, upon reasonable notice and during business hours, to other
counse] and io the court.”

Minute PAGESOF7
EXHIBIT “O” Date: /R~ 3 -0l
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New Divorce and Annulment Cases That Are Resolved Within 90 Days. As of January
1, 2001, all original petitions for divorce or annulment that are resolved within 90 days are not

required to be filed electronically.

In addition, inventories and appraisal docurents in all family law cases may no longer be
electronically served with the Court, due to privacy concems. Please exchange this information to
opposing counsel, but without ectually serving the Court via e-filing. However, you must serve the
Court with a letter noticing that the exchange of documeats was made and on what date.

How to File Electronically. For information on how to use electronic filing, parties are
instructed to contact CourtLink Customer Service at 1-888-525-7587.

In short, parties will be presented with two options. They may either: 1) become a subscriber
through the Internet 1o the e-file system or 2) bring their filings in the form of 3-1/2" IBM (or
compatible) formatted disc to the public terminal Jocated in the District Clerk’s Office and upload
the pleadings at no charge.

Although there is no fee involved in subscribing to the e-file system through the Internet, 2
minimal fee is assessed for each filing and service delivery made through the system. The e-filing
system will “serve” all parties and the court through the Internet or via facsimile, so it will not be
necessary for & party choosing to become a subscriber to serve other parties in paper form.

However, parties wishing to exercise their option to file through the public terminal must still
serve copies on other parties in paper form, as is usually required by the Texas Rules of Civil
Procedure,

Consequences of Failure to File in Accordance with this Order. The District Clerk shall
not accept any pleadings in paper form, and shall not use imaging technology to convert documents
from paper to electronic form for the parties. Any documents submitted in paper form will be
rejected by the District Clerk without further notice to submitting counsel. Documents so rejected
::Hl be regarded as “unfiled,” even if the clerk, in error, file-stamps the incorrectly filed

ocuments.

If the electronic filing is not filed with the Court because of 1) an error in the transmission
of the document to the Vendor which was unknown 1o the sending party, or 2) a failure to process
the electronic filing when received by the Vendor, or 3) other technical problems experienced by the
filer, the Court may upon satisfactory proof enter an order permitting the documnent to be filed nunc
pro tunc to the date it was first attempted to be sent electronically.

EXHIBIT “O” PAGE 6 OF 7
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If there are any questions regarding e-filing, please contact the following:
CourtLink Customer Service at (888)529-7587;
Donna Owen, Briefing Attorney, 9th District Court at (936) 539-7866

Christian Brown, CourtLink eFile Project Consultant, (770) 919-7571
The Official Website for Montgomery County, www.co.montgomery.tx.us

Signed this 10th day of February, 2003. %

The Honorable Fred Edwards

* * * -
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