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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION

JOSEPH GEORGE BURCH, Individually ang
as Administrator of the Estate of Mary Ann §
McCarroll,

Plaintiff,

VS. CIVIL ACTION NO. H-10-1472

WELLSTREAM INTERNATIONAL, LTD.,

w W W W W W W

Defendant.

OPINION AND ORDER

Pending before the Court are Defendant Wellstreamterdational Limited’'s
(“Wellstream”) Motion to Dismiss and Motion to e Jury Demand, Subject to Motion to
Compel Arbitratiodl (Doc. 13), as well as Plaintiff Joseph George Blsr¢“Burch”) Response
(Doc. 14), Wellstream’s Reply (Doc. 15) and Burc8igpplement (Doc. 17). Upon review and
consideration of these motions, the responsesepiigs thereto, the relevant legal authority, and
for the reasons explained below, the Court findg tefendant’'s motion to dismiss should be
granted.

|. Background and Relevant Facts

This is a wrongful denial of health insurance ca®a or about May 1, 2006, Burch was
employed by Flexsteel, a subsidiary of Defendantl%eam. (Pl.’'s Second Am. Compl. at 2,
Doc. 12.) At the time, Burch and Mary Ann McCali@McCarroll”) were joined in a common
law marriage. I¢l.; Doc. 17-1 at 3, Order Granting Dependent Adniiai®on and Granting
Letters of Dependent Administration.) In May, Juaed July 2006, Burch tried several times to

enroll his wife as a dependent in Wellstream'’s the@isurance benefit plans. (Pl.’s Second Am.

! Wellstream has not filed a motion to compel agtion. (See Def.’s Mot. to Dismiss at 2, n.1, Db8.)
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Compl. at 2.) Kim Baker (“Baker”), a human resagcrepresentative at Wellstream,
determined that McCarroll was not eligible to papate because the plans were administered
under Florida law and the plans administrator woubd recognize a common law marriage.
(1d.)

McCarroll later became ill but did not have heaitburance to pay for a CAT scan. On
April 10, 2006, McCarroll died of an aneurism. {CeMot. to Dismiss at 4, Doc. 13.)

Four years later, on April 29, 2010, Burch filede tinstant suit against Defendant
Wellstream for violations of the Employee Retiremndncome Security Act of 1974
(“ERISA”), 29 U.S.C. 8§ 1001,et seqg. as well as breach of contract, fraudulent
misrepresentation, unjust enrichment, and wronggaith. (Doc. 1.) On August 27, 2010, Burch
filed his first amended complaint. (Doc. 7.) Oep&mber 30, 2010, Burch filed his second
amended complaint, the operative pleading. (D@c) 1Defendant Wellstream now moves to
dismiss pursuant to Federal Rules of Civil Procedi##(b)(1) and 12(b)(6). (Doc. 13.)

[l. Standard of Review

“When a Rule 12(b)(1) motion is filed in conjunctiavith other Rule 12 motions, the
court should consider the Rule 12(b)(1) jurisdictibattack before addressing any attack on the
merits.” Randall Wolcott, M.D. v. Sebeliu§35 F.3d 757, 762 (5th Cir. 2011) (citiRgamming
v. United State281 F.3d 158, 161 (5th Cir. 2001)); Fed. R. Gv12(h)(3).

Rule 12(b)(1) allows a party to move for dismisslhn action for lack of subject matter
jurisdiction. The party asserting that subject teraexists, here the plaintiff, must bear the
burden of proof for a 12(b)(1) motiorRamming 281 F.3d at 161. In reviewing a 12(b)(1)
motion, the court may consider (1) the complaimnal (2) the complaint supplemented by

undisputed facts evidenced in the record; or (8)abmplaint supplemented by undisputed facts
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plus the court’s resolution of disputed fact#lilliamson v. Tucker645 F.2d 404, 413 (5th Cir.
1981).

A motion to dismiss for lack of subject matter gdliction under Rule 12(b)(1) is
characterized as either a “facial’ attack, wheeedhegations in the complaint are insufficient to
invoke federal jurisdiction, or as a “factual” atka where the facts in the complaint supporting
subject matter jurisdiction are questioneh re Blue Water Endeavar&LC, Bankr. No. 08-
10466, 2011 WL 52525, *3 (Bankr. E.D. Tex. Jan2®11) (citingRodriguez v. Tex. Comm’n of
Arts, 992 F. Supp. 876, 878—-79 (N.D. Tex. 1998j,d, 199 F.3d 279 (5th Cir. 2000)). In a
facial attack, when a defendant files a Rule 12(bhotion without accompanying evidence,
allegations in the complaint are taken as trBatterson v. Weinberge644 F.2d 521, 523 (5th
Cir. 1981);Blue Watey 2011 WL 52525 at *3 (citingaraw P’ship v. United State67 F.3d
567, 569 (5th Cir. 1995)).

In a factual attack, the Court may consider ang@wee, including affidavits, testimony,
and other documents submitted by the parties thatlevant to the issue of jurisdictiond.
(citing Irwin v. Veterans Admin.874 F.2d 1092, 1096 (5th Cir. 1989)). Here, daample,
Burch has submitted the state court order app@rtim administrator of McCarroll's estate.
(Doc. 17-1 at 3.) A defendant making a factuahatton a complaint may provide supporting
affidavits, testimony, or other admissible evidenBatterson 644 F.2d at 523. The plaintiff, to
satisfy its burden of proof, may also submit eviderio show by a preponderance of the
evidence that subject matter jurisdiction existd. The court’'s consideration of such matters
outside the pleadings does not convert the motionrte for summary judgment under Rule
56(c). Robinson v. PaulsgiNo. H-06-4083, 2008 WL 4692392, *10 (S.D. Text.(x2, 2008)

(citing Garcia v. Copenhaver, Bell & Assocd04 F.3d 1256, 1261 (11th Cir. 1997)). In
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resolving a factual attack on subject matter jucison under Rule 12(b)(1), the district court has
significant authority “to weigh the evidence andsfg itself as to the existence of its power to
hear the case.ld.

Rule 12(b)(6) of the Federal Rules of Civil Procedauthorizes the filing of a motion to
dismiss a case for failure to state a claim upomchvhelief can be granted. Fed. R. Civ.
P. 12(b)(6). “While a complaint attacked by a Rub)(6) motion to dismiss does not need
detailed factual allegations, a plaintiff's obligat to provide the grounds of its entitlement to
relief requires more than labels and conclusiond,aformulaic recitation of a cause of action’s
elements will not do.”Bell Atl. Corp. v.Twombly 550 U.S. 544, 555 (2007) (internal quotation
omitted) A plaintiff must allege sufficient facts to stateclaim to relief that is “plausible” on its
face. Id. at 569. A claim is facially plausible when a “iplaf pleads factual content that allows
the court to draw the reasonable inference thatdéfendant is liable for the misconduct
alleged.” Ashcroft v. Igbgl129 S. Ct. 1937, 1949 (2009) (citimgvombly 550 U.S. at 556).

It is the court’'s responsibility to determine whaththe plaintiff has stated a legally
cognizable claim that is plausible, not to evalutte plaintiff's likelihood of success.ld.
However, conclusory allegations and unwarrantetlédaeductions will not suffice to avoid a
motion to dismiss.United States ex rel. Willard v. Humana Health P&nTex., Ing.336 F.3d
375, 379 (5th Cir. 2003). “Where a complaint pedadcts that are merely consistent with a
defendant’s liability, it stops short of the linettveen possibility and plausibility of entitlement
to relief.” Igbal, 129 S. Ct. at 1949 (quotinbwombly 550 U.S. at 557) (internal quotations
omitted). In ruling on a Rule 12(b)(6) motion, tets must limit their inquiry to the facts stated
in the complaint and the documents either attadwedr incorporated in the complaint.”

Lovelace v. Software Spectrum [r&8 F.3d 1015, 1017 (5th Cir. 1996).
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[ll. Discussion

The party invoking jurisdiction has the burden sfablishing standing by alleging facts
showing it is a proper party.United States v. Haye$15 U.S. 737, 741 (1995). Only a
“participant or beneficiary” of an ERISA plan haargding to bring a civil action under ERISA.
29 U.S.C. 8§ 1132(a)(1). An ERISA “beneficiary™es person designated by a participant, or by
the terms of any employee benefit plan, who is ay tmecome entitled to a benefit thereunder.”
29 U.S.C. §1002(8). A “beneficiary” must also“designated” as such by the participant or by
the terms of the plan. 29 U.S.C. § 1002(7).

ERISA defines a “participant” as an employee “wh@i may become eligible to receive
a benefit of any type from an employee benefit §lag9 U.S.C. § 1002(7). “May become
eligible” means “a claimant must have a coloraltéenc that (1) he or she will prevail in a suit
for benefits, or that (2) eligibility requirememntall be fulfilled in the future.” Firestone Tire and
Rubber Co. v. Brught89 U.S. 101, 102 (1989). An employee enrolfetlis employer’s plan is
a “participant” within the meaning of 29 U.S.C. 8207). Lanfear v. Home Depot, Inc536
F.3d 1217, 1222 (11th Cir. 2008).

It appears from the pleadings that there are twitSBRegulated insurance plans at issue
in this case, a BlueCross BlueShield of Floridalthemnsurance plan and an Unum Life
Insurance Company of America disability and lifesurance plan. (Docs. 13-1 and 13-2.)
Neither party filed the full text of the health alifé insurance plans.

Wellstream argues that neither the Estate of Mamp McCarroll (the “Estate”) nor
Burch has standing to bring this suit, as the Esistnot a beneficiary and Burch is not a
participant under ERISA. (Doc. 13 at 6; Doc. 15latt.) Burch does not allege he formally

designated McCarroll herself as a beneficiary tbhothis participation, nor identify any
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provision in the plans’ documents that would hallewsed her to become a participant. Burch
was appointed the administrator of McCarroll's éstand as such, Burch has standing to
bring suit on the Estate’s behalf. (Doc. 17-1 aO&ler Granting Dependent Administration
and Granting Letters of Dependent AdministrationBurch argues the Estate should be
considered a beneficiary and should have receieadhdbenefits. (Pl.’'s Resp. at 3, Doc. 14.)
However, Burch failed to allege that he designdtesl Estate as a beneficiary of the ERISA
plans and fails to establish that the Estate iglemto such benefits.

Burch’s complaint asserts that “[bJut for the asftBaker, acting within the course and
scope of her employment with Defendant, McCarrauld have had life insurance which would
reasonably have benefited Plaintiff.” (Pl.'s Sed@xm. Compl. at 3.) Thus, Burch’s individual
standing is based on the denial of insurance cgeet@ his wife, now succeeded by her Estate.
He brings his claim standing in the shoes of Mc@lbsrestate. McCarroll's estate, however,
lacks standing as McCarroll was never a participanta beneficiary under the plans.

Burch contends that Wellstream breached its fidyaiaity when Baker refused to enroll
McCarroll in the ERISA-regulated benefit plans. f@e a person can be held liable under
ERISA for breach of a fiduciary duty, the personsmbe a fiduciary with respect to the
particular activity at issue. 29 U.S.C. 88 1002(a), 1109, 1132(a)(2). A person can become a
fiduciary by either 1) being a named fiduciary Ive tplan or 2) exercising discretionary control
over the plan, the management of its assets ornbaany discretionary authority or
responsibility over the plan administration. 2%BlC. 88 1102(a)(2), 1002(21)(a). A person is a
“fiduciary” with respect to a plan,

to the extent (i) he exercises any discretionamhaity or discretionary
control respecting management of such plan or eeg@ny authority or
control respecting management or disposition o&s#sets, (i) he renders
investment advice for a fee or other compensatioegct or indirect, with
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respect to any moneys or other property of such,gahas any authority

or responsibility to do so, or (iii) he has anyadetionary authority or

discretionary responsibility in the administratiminsuch plan.
Id. at § 1002(21)(a). ERISA imposes personal ligbon “[a]ny person who is a fiduciary with
respect to a plan who breaches any of the respbtiss) obligations, or duties imposed upon
[ERISA] fiduciaries.” Id. at § 1109(a).

“[P]ersons who have no power to make any decisam$o plan policy, interpretations,
practices or procedures” and perform “purely mamst functions,” are not fiduciaries. 29
C.F.R. §2509.75-8. The performance of ministefiaictions includes applying rules to
determine eligibility for participation or benefitdd. Unless authorized by the plan, a person
performing these functions is not a fiduciary bessashe does not have discretionary authority or
control over management of the plan and does netcese any authority or control over
management or disposition of the assets of the pthn

Burch argues “a fiduciary relationship existed begw Plaintiff and his beneficiary/wife
and Defendant.” (Pl.’s Second Am. Compl. at 49wdver, Burch fails to allege that the plans
gave Wellstream or Baker authority to determinegiliity under the plans. Burch
acknowledges that “Baker advised that the benddit pras administered under Florida law and
the plan administrator would not recognize a commasnmarriage of the State of Texas.” (Pl.’s
Second Am. Compl. at 2.) “Denial was determined anforced not by the respective Plan
Administrators, but by Defendant’s in-house Humas®urces representative who failed and
refused to enroll Plaintiff's spouse in those plandd. at 3.)

“[Aln ERISA plaintiff may bring a private action fdoreach of fiduciary duty only when
no other remedy is available under 29 U.S.C. § I13Rhorer v. Raytheon Eng’rs &

Constructors InG.181 F.3d 634, 639 (5th Cir. 1999) (citiwgrity Corp. v. Howe516 U.S. 489,
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510-16 (1996)). Where it is “readily apparent’nfrdhe complaint that a plaintiff seeks to
recover benefits due to him under the terms of glen, there is no claim for breach of
fiduciary duty. I1d.; 29 U.S.C. § 1132(a)(1)(B). “When a beneficiagnts what was supposed
to have been distributed under a plan, the ap@tgpremedy is a claim for denial of benefits
under [ ] ERISA rather than a [breach of] fiduciauyty.” McCall v. Burlington N./Sante Fe Co.
237 F.3d 506, 512 (5th Cir. 2000).

Burch further seeks mental anguish damages. Enadtand mental distress damages are
not available under 8§ 1132(a)(3) against an ERI8Aciary. Corcoran v. U.S. HealthCare Inc.
965 F.2d 1321, 1338 (5th Cir. 1992). Moreover, Badch stated a viable ERISA claim, mental
anguish damages would be preempted by ERISA’s bpyadmption provision. 29 U.S.C.
8§ 1132(a)Pilot Life Ins. Co. v. Dedeau®81 U.S. 41, 54-55 (198 Hpgan v. Kraft Foods969
F.2d 142, 144 (5th Cir. 1992).

“Except in limited circumstances . . . a federalitonill not entertain an ERISA claim
unless the plaintiff has exhausted the remediesail@ under the plan.Harrow v. Prudential
Ins. Co. of Am.279 F.3d 244, 249 (3rd Cir. 2002) (quotldon v. Kraft, In¢.896 F.2d 793,
800 (3rd Cir. 2006)). An ERISA claim “is subjectdismissal if it does not plead or otherwise
deal with the issue of exhaustionCampbell v. Prudential Ins. Co. of ArR002 WL 462085, *2
(E.D. Pa. Mar. 25, 20028immons v. Wilcg»@11 F.2d 1077, 1081 (5th Cir. 1990) (holding that
the exhaustion requirement would be rendered mgkess if any improper denial of benefits
constituted a breach of fiduciary duty under ERIS#Wce employees could avoid the
requirement simply by characterizing their clairos lhenefits as claims for breach of fiduciary
duty); Brown v. Star Enterprisel996 WL 450694, *1-2 (E.D. Tex. 1996).

However, exhaustion of administrative remediesxisused when it would be futile to do
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so, if the plaintiff was threatened with irrepaablrm, or if the plaintiff was denied meaningful
access to the plan’s administrative remedieblarrow, 279 F.3d at 249Wilczynski v.
Lumbermens Mut. Cas. C&3 F.3d 397, 402 (7th Cir. 1996). A party claagithis exception
must make a “clear and positive showing that furédgempts to seek redress under the plan
would be futile.” Balmat v. CertainTeed Corp2004 WL 2861873, *3 (E.D. Pa. Dec 9, 2004).
Bare allegations of futility are insufficienGGoldstein v. Kellwood Cp933 F. Supp. 1082, 1087—
88 (N.D. Ga. 1996). Burch does not show he exleduste administrative remedies or appeals
procedures set forth by each of the plans or ttiatgts to exhaust such remedies would have
been futile.

The circuits are divided as to whether to permitERISA claim against parties other
than the plan itself.Gelardi v. Pertec Computer Cotp/61 F.2d 1323, 1324 (9th Cir. 1985);
Jass v. Prudential Health Care Plan, In838 F.3d 1482, 1490 (7th Cir. 1996jall v. Lhaco,
Inc., 140 F.3d 1190, 1194 (8th Cir. 1998). Althougé Eifth Circuit has noted that the language
of the statute suggests the ERISA plan is the prniyper defendant to such a claim, it has not
directly addressed the issublusmeci v. Schwegmann Giant Super Markets, 882 F.3d 339,
349 (5th Cir. 2003)¢ert. denied540 U.S. 1110, 124 S. Ct. 1078 (2004).Muasmeci the court
observed that the Sixth, Seventh, Eighth, and HEigv€ircuits held that plan beneficiaries can
sue the employer instead of the plan under 8 1}Q33(B) if, as the plan sponsor, the
employer decides to deny the employee benefits. at 349-50 (concluding that when the
employer is a plan sponsor and the administratar muhde the final determination regarding the
plaintiff's benefits, and where the relevant plaasfno meaningful existence apart from” the
employer, the employer is a proper defendant ugdikt32(a)(1)(B))Wilson v. Kimberly-Clark

Corp, 254 Fed. Appx. 280, 287 (5th Cir. 2007). Undecisions by sister courts in this circuit,
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employers not only have to be the final decisiokenas to eligibility, but they must also be the
parties responsible for paying out the benefitseurthe ERISA plan. Kinnison v. Humana
Health Plan of Tex., IncNo. C-07-381, 2008 WL 2446054, *11 (S.D. Tex. durv, 2008);
Cookey v. Metro. Life IncNo. 3:02-CV-2583-M, 2004 WL 1636973, *3 (N.D. Telune 17,
2004);Metro. Life Inc. v. Palmer238 F. Supp.2d 826, 830 (E.D. Tex. 2002).

Burch fails to allege that Wellstream is the plasigonsor. Further, there is no indication
that Wellstream was responsible for paying benefider the plansSee Blum v. Spectrum Rest.
Group, Inc, No. 4:02-CV-98, 2003 WL 1889036, *8 (E.D. Tex.rAA4, 2003) (finding that
because defendant was not the plan, did not cotiteoladministration of the plan, had no
authority to grant or deny claims or manage or elisp fund assets or maintain claim files, and
was in no way obligated to pay benefits under ¢nms$ of the plan, it was not a proper party
defendant to a wrongful denial of benefits claimdan § 1132(a)(1)(B))aff'd, 140
Fed. Appx. 556 (5th Cir. 2005).

Finally, because Burch fails to state a claim urgRISA, his estoppel claim fails as
well. Burch’s demand for a jury trial must alsodenied, as there is no right to a trial by jury in
a claim for wrongful denial benefits under ERISBorst v. Chevron Corp36 F.3d 1308, 1324
(5th Cir. 1994) (citingCalamia v. Spivey632 F.2d 1235, 1237 (5th Cir. 1980)).

V. Conclusion

Accordingly, the Court herebYDRDERS that Defendant Wellstream International
Limited’s Motion to Dismiss (Doc. 13) GRANTED.

The Court furtherORDERS that Plaintiff Joseph George Burch is granted detwy
amend his complaint within twenty (20) days to Bristate law claims for negligent or

intentional misrepresentation, claims which wergedgd in a conclusory manner in his Second
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Amended Complaint, that satisfy the pleading steswlaof Fed. R. Civ. P. 12(b). In the
alternative, Plaintiff Joseph George Burch may rimfdche Court that he no longer wishes to
pursue this action.

SIGNED at Houston, Texas, this 4th day of OctoBed,1.

-

W-f—/ﬁd.’._-;

MELINDA HARMON
UNITED STATES DISTRICT JUDGE
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