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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION

JOANNA MARIE WILSON, et al,

Plaintiffs,

VS. CIVIL ACTION NO. 4:10-CV-1569

NAVIKA CAPITAL GROUP, LLC, et al,

w W W W W W W W

Defendants.

OPINION AND ORDER

Pending before the Court is Plaintiffs’ Motion f@artial Summary Judgment (Doc. 420)
and Defendants’ Response (Doc. 430), and Deferiddotson for Omnibus Relief (Doc. 443)
requesting sanctions and summary judgment, omaltieely, for decertification of the collective
action, Plaintiffs’ Response (Doc. 444), and th@lR¢hereto (Doc. 445). After considering the
motions and responses, the facts of this case,tl@dapplicable law, the Court finds that
Plaintiffs’ motion for partial summary judgment shd be denied, and Defendants’ motion for

omnibus relief should be granted in part and demeghrt.

Background

On May 3, 2010, Plaintiffs Joanna Marie Wilson aAdhley Rachel DelLeon
(collectively, “Plaintiffs”) filed this suit againsDefendants Navika Capital Group, LLC
(“Navika”), Pearl Hospitality, LLC (“Pearl”), Rubyospitality, Inc. (“Ruby”), Naveen Shah
(“Shah”), and Esperanza Gutierrez (“Gutierrez”), ¥mlations of the Fair Labor Standards Act

(“FLSA”), 29 U.S.C. § 20%et. seq Pl.’s Original Compl. (Doc. 1. According to Plaintiffs’

! Esperanza Gutierrez has been dismissed from #eeprasuant to stipulation of the Parties. Ordé@ismissal
(Doc. 386).
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complaint, at the time of their employment as frdaesk clerks in at the Holiday Inn Express in
Pearland, Texas and the Baymont Inn & Suites inig&nhexas, they were denied overtime
wages. Id. at 11 20, 22. Navika, Ruby, and Pearl operateethetels, and Shah is the owner of
Navika. Id. at 1 17-18. According to the complaint, Shahatict Plaintiffs’ working hours
and compensationld. at 1 18. Plaintiffs claim that Defendants intenglly misrepresented the
number of actual hours that they worked and witthlegirned overtime compensatioldl. at 1
20-22.

Plaintiffs filed the action on behalf of themselvasd a class of “similarly situated
persons.”ld. at § 9. Plaintiffs allege that Defendants did make a good faith effort to comply
with the FLSA, but acted knowingly, willfully, or ith reckless disregard in depriving employees
of overtime wagesld. at § 24. They seek damages for unpaid minimunoaedime wages, in
an amount to be proven at trial, as well as ligqigdadamages and attorney’s fees and cdsts.
at § 35. On November 12, 2010, Plaintiffs moved donditional certification of a class
consisting of “all current and former non-exemptpéogees of Navika Capital Group, LLC,
Pearl Hospitality, LLC, Ruby Hospitality, Inc., Neen Shah, and/or Esperanza Gutierrez who
were not paid minimum wage and overtime wages @énpast three years.” Pl.’s Emergency
Mot. for Conditional Certification, at p. 9 (Docll In support of their motion, Plaintiffs
introduced four affidavits from employees allegithgt they routinely worked more than forty
hours in a single week and were not paid overtinddfs. Of Joanna Marie Wilson, Ashley
DeLeon, Steve Vinker, and Sheila Collins (Docs.211t1-6; 11-8; 11-10). The affidavit of
Sheila Collins, a former manager, states that she wstructed by an employee of Navika to
falsify other employees’ time on the payroll “so tasavoid Navika Capital having to pay

overtime to these employees.” Doc. 11-10.
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In Defendants’ response to Plaintiffs’ motion, thaggued that certification of the
proposed class would not be appropriate becausdabe members are not all similarly situated.
Navika operates approximately twenty-three differprnoperties, only eleven of which are
hotels, which are located in six different statesl @mploy approximately 250 non-exempt
employees. Def.’s Resp. to Pl.’s Emergency Mat.Gonditional Certification, at p. 2—3 (Doc.
18); Aff. of Naveen C. Shah, at {{ 4-5 (Doc. 18-I).support of their response, Defendants
offered the affidavit of Defendant Naveen Shah, neime he explains that Navika does not
actually own any of the hotels. Doc. 18-1, at fI8stead, each hotel is owned by a separate
corporate entity and Navika owns stock in eachhosé entitiesld. at { 4.

The Court denied Plaintiffs’ motion for conditior@rtification, finding that the affidavit
evidence offered by Plaintiffs did not support mding of similarly situated employees beyond
the two hotels where the named Plaintiffs were eygd. Order Denying Pl.s’ Mot. for
Conditional Certification, at p. 6 (Doc. 26). Thafter, Plaintiffs moved the Court to reconsider
its order in light of new facts that “Defendantssédeen cited by the Department of Labor for
overtime and minimum wage violations with respextover 135 hotel employees at several
locations in addition to the two at which plairgifivere employed® Pl.’s Mot. for
Reconsideration of Order, at p. 1 (Doc. 28). Theur€ granted Plaintiffs motion for
reconsideration and conditionally certified a classsisting of “current and former non-exempt
hotel employees of Defendants Navika Capital GraupC, Pearl Hospitality, LLC, Ruby
Hospitality, Inc., Naveen Shah, and Esperanza @Gasewho were not paid minimum and
overtime wages between May 3, 2007 and today.” niOpiand Order Granting Pl.’s Mot. for

Reconsideration of Order, at p. 3 (Doc. 34). Noti@as sent to the putative class members and

2 Plaintiffs obtained these facts as a result oD#Frequest to the Department of Labor. Supplentemergency
Mot. for Class Certification at 2 (Doc. 25).
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approximately 330 Plaintiffs (collectively, “Opt-IRlaintiffs”) returned consent formsSee
Consent to Join a Collective Actions (Docs. 32-2:23 52-314; 316-360; 362-380; 384; 387-
388; 390; 408-409; 412; 424; 426).

Following the issuance of notice, discovery proeegedn a collective basis. A very
contentious discovery dispute ensued resulting umerous motions, mostly referred to
Magistrate Judge StacySeePl.’s Mot. to Compel Produc. of Doc. (Doc. 410efDs Mot. to
Compel Produc. of Doc. (Doc. 414); Pl’s Mot. foor@empt (Doc. 416). Many of the
arguments in these motions centered on the isswhether Defendants were entitled to class-
wide discovery or to discovery for only a selegiresentative sample of PlaintiffsSSeeDoc.
414; Pl.’s Resp. to Def.’s Mot. to Compel ProducDoc. (Doc. 425); Defendant’s Reply to Pl.’s
Resp. (Doc. 432). Defendants filed a motion to pehdiscovery responses on a class-wide
basis and Magistrate Judge Stacy granted Deferidant®n in part, and directed all Plaintiffs
to respond to certain of Defendant’s interroga®nathin thirty days of the order. Order
Granting Def.’s Mot. to Compel (Doc. 433). Theembgatories to which Plaintiffs were
compelled to respond requested the following infaron: name, employer, dates of
employment, job title, job duties, pay rate, manokrecording time, number of non-overtime
hours for which Plaintiff alleges he or she was pobdperly compensated, and number of
overtime hours for which Plaintiff alleges he oeshkas not properly compensate8ee, e.g.,
Answers to Navika Capital Group, LLC’s First Set loterrogs. at p. 7-8 (Doc. 443-7).
Plaintiffs requested an extension of time to complth the discovery order. Pl.’s Mot. for
Extension of Time (Doc. 437). Magistrate Judgecttgranted Plaintiffs’ motion, giving
Plaintiffs until “August 2, 2013, and no later,@@mply...” Order Granting PIl.’s Mot. to Extend

Time (Doc. 441).
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By the August 2, 2013 deadline, twenty-nine Op#llaintiffs had submitted verified
interrogatory responses and seventy-three had si¢oihtinverified responses. Doc. 445, at p. 3.
Thereafter, another fifty Opt-In Plaintiffs subreit untimely interrogatory responses and/or
verifications. Id. Seven Opt-In Plaintiffs provided only verificat® with no accompanying
responses, and numerous others failed to provigeemponse whatsoeveld. at p. 3-4.

Discovery has revealed that the current class dedwurrent and former employees of
over twenty corporate DefendanitsPlaintiffs were employed in eleven different hstiocated
in six different states. Doc. 443, at p. 34. Ebmtation was run by a different managed.
Plaintiffs held a wide variety of jobs includingite¢hen staff, dishwasher, server, bartender,
breakfast host, breakfast manager, banquet manhgasekeeper, housekeeping supervisor,
front desk clerk, manager, general manager, directfo sales, night auditor, inspector,
maintenance staff, and groundskeegdr.at p. 33—34. Plaintiffs holding these variousipmss
were compensated in different methods includingrgalhourly, piece-rate, and tipsd. at p.
35-36. Most Plaintiffs allege that they did workeedime and were denied overtime
compensationSee e.gDoc. 443-7, at p. 7-154. However, approximatelgrity-nine Plaintiffs
state that they never worked overtime. Doc. 448, 43.

In support of their motion for partial summary judgnt, Plaintiffs introduced an excerpt
from the deposition of Chirag Tolia. Dep. of Clgrdolia (Doc. 420-2). Tolia’s title with

Navika Capital Group is “analysis in risk managetiieout both he and Shah admitted that he

3 Corporate Defendants include: Pearl HospitalityClin Pearland, TX; Ruby Hospitality, Inc. in EnpiX;
Silverstone Hospitality, Inc. in Mobile, AL; Jin Kpitality, LLC in Plainville, CT; Rishabh, LLC in &ttford, CT,;
Shree Keshav, LLC in Cumming, GA; Ginayk, LLC in Dlenough, GA; Shree Vinayak, LLC in McDonough, GA,
Hare Krishna Hare Rama, LLC in Stockbridge, GA; Ki\LLA in Hinesville, GA; Premier Hotel Groups LLC

in Columbia, MO; Emerald Hospitality, Inc. in Owas®©K; Emerald Hospitality Tulsa in Tulsa, OK; Shpp
Hospitality, Inc. in Arlington, TX; Lotusel Group,LC in Garland, TX; Moonstone Hospitality, Inc. Houston,

TX; Garnet Hospitality, Inc. in Killeen, TX; Sunste Hospitality, Inc. in Stephanville, TX; Yellow Sahire
Hospitality, Inc. in Texas City, TX; Kohinoor Hosaglity, Inc. in Weatherford, TX; and Green Mountain
Hospitality, LLC in Front Royal, VA. Doc. 443 ab3:.7.
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exercised some authority over Navika's payrdill. at 43:22-45:11. Tolia testified that Shah
told him “to make sure that payroll doesn’'t go ab®0 hours and not to look at 40—-40 for each
week.” Id. at 47:24-48:16. He testified that there were masyances when he reviewed
payroll registers and found that employees whowarked in excess of 80 hours within a two-
week period were paid straight tim&d. at 73:24-74:5. When he brought these instanct#seto
attention of Shah, “[Shah] clearly informed [Tolitlat [Shah] doesn’t want to pay employees
for the overtime hours that they have done, whschliout 80 hours as per [Shah] and to report
all the hours as regular hours instead of mentgrithem under] overtime.”ld. at 74:6-15.
Tolia’s deposition also included the following eacige:

Q: .... So long before you ever saw your first pdymgister you knew that anyone that

had 80 hours—over 80 hours in a two-week period gaasg to be straight time and not

overtime because that’s the directive that waseddy Mr. Shah?

A: 1 wouldn't say if you saw the first payroll risger, but since | started reporting payroll

| was informed that—not to report overtime wagesdeople who worked for over 80

hours.

Q: Okay. And when you say, “not to report,” Irtkiwhat you mean is—

A: Not to pay overtime wages....

Q: And during the entire time you were the paym#inager, did that direction from Mr.
Shah ever change?

A: No, not that | can recall. ”

Id. at 76:2—77:25.

Tolia also testified that several employees comgldi at various times about not
receiving overtime payld. at 86:2—17. In most instances, Tolia relayedctiraplaints to Shah.
Id. at 86:24-87:25. Shah responded that “the pokeyains the same of not paying anybody

more than 80 hours on a biweekly basis in overtinid. at 88:1-6. Tolia also testified about a
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meeting he had with a representative from the Oepart of Labor sometime during the fall of
2008 regarding wage violations at the Pearland Iimdtk at 50:6-51:12. Tolia testified that
during that meeting, he was informed that employaesentitled to time-and-a-half for hours
worked in excess of 40 hours per weeld. at 51:15-22. He relayed the substance of the
discussions that took place during that meetingiah. Id. at 51:23-52:4.

Plaintiffs also introduced an excerpt from Shaklépaksition wherein he testified that he
does not contend that any of the plaintiffs in ldesuit are exempt under the FLSA. Dep. Of
Naveen C. Shah, at 60:16-21; 61:12-14 (Doc. 420LBstly, Plaintiffs offered a compliance
agreement between Navika and the Department of rl.adigned and dated by Shah on
November 5, 2010. Dept. of Labor Compliance Agreetm(Doc. 420-3). The agreement
explains that the Department of Labor’s investigatinto Navika's FLSA violations revealed
underpayments totaling $64,428.73 due to ninetiiteggnployees. Violations of the FLSA’s
recordkeeping requirements were also found byrthestigation.ld. By signing the agreement,
Shah confirmed that he would comply with the regunents of the FLSA or face monetary
penalties.Id.

Based on the compliance agreement and the deposésiimony of Tolia and Shah,
Plaintiffs moved for summary judgment on the iseti®efendants’ liability for FLSA overtime
violations. Doc. 420. Plaintiffs argue that thedence provided in their motion, and the
exhibits attached thereto, establishes that therena genuine issue of material fact that
Defendants willfully violated the FLSA.Id. at p. 1. Defendants respond by arguing that
Plaintiffs failed to sustain their initial burdem éstablish @rima faciecase. Doc. 430, at p. 1.

Thereafter, Defendants filed their motion for omusbrelief wherein they request

sanctions for Plaintiffs’ failures to comply withe discovery order, summary judgment as to all
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claims, or alternatively, decertification of thetian. Doc. 443. Plaintiffs filed a response to
Defendants’ motion (Doc. 444) and Defendants rep{@oc. 445). Both Plaintiffs’ motion for

partial summary judgment and Defendants’ motiorofonibus relief are ready for adjudication.

Il. Defendants’ Motion for Sanctions

Defendants contend that Plaintiffs have not fullynplied with the Magistrate Court’s
discovery order, and ask the Court to impose samgtior the various deficiencies in Plaintiffs’
interrogatory responses. Defendants argue thaCthet should sanction Plaintiffs pursuant to
Rule 37 by (1) dismissing the claims of all Pldistwho failed to respond to the interrogatories;
(2) dismissing the claims of all Plaintiffs who suitted unverified interrogatory responses in
violation of Rule 33; and (3) dismissing all remagn Plaintiffs for failing to set forth damages
or computations thereof in violation of Rule 26heTCourt considers the propriety of dismissal
under each of these bases in turn.

A. Dismissal for Failure to Respond to Defendants’ Brrogatories

Defendants argue for dismissal or default judgmenter Federal Rule of Civil
Procedure 37 for the claims of all Plaintiffs whd dot respond to the interrogatories. Doc. 443,
at p. 7. In Plaintiffs’ response to Defendants'timo, Plaintiffs contend that complying with the
Magistrate Court’s order has been a significanteatading given the size and geographic
dispersion of the class, and in light of the fd@ttmany of the Plaintiffs are “transient hotel
workers that are barely literate.” Doc. 444, atlp. Plaintiffs’ counsel claims that in spite of
these challenges, he has made repeated attemptstact each and every class member to

obtain responsedd. at p. 3. Even after the expiration of the Augys2013 deadline, Plaintiffs’
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counsel continued to provide verifications and oeses, and as of the date of Plaintiffs’
response on September 21, 2013, they had providadditional thirty-six verificationsld.

1. Legal Standard for Dismissal Under Rule 37(b)(2)

Federal Rule of Civil Procedure 37(b)(2)(A)(v) antilzes a district court to dismiss an
action or proceeding in whole in part for a partigdure to obey a discovery ordeEee Baston
v. Neal Spelce Assocs., In€65 F.2d 511, 514 (5th Cir. 1985). Although oatimited, the
district court has broad discretion in fashionipg@priate sanctions under Rule 3Zhilcutt v.
U.S, 4 F.3d 1313, 1320 (5th Cir. 1993). The Fiftha@Qit has stated that the followingdtors
must be present before a district court may ord@nidsal as sanction for violating a discovery
order: (1) the refusal to comply must result fromifuiness or bad faith and be accompanied by
a clear record of delay or contumacious condugtyi@ation of the discovery order must be
attributable to the client instead of the attornéy) the violating party’s misconduct must
substantially prejudice the opposing party; andti4) desired deterrent effect is not achievable
by the imposition of a less drastic sanctioR.D.I.C. v. Conner20 F.3d 1376, 1380 (5th Cir.
1994). Dismissal is “a sanction of last resort, only laggble in extreme circumstances.”
Emerick v. Fenick Indus, Inc539 F.2d 1379, 1381 (5th Cir. 1976). “Lessercians such as
fines or dismissal without prejudice are usuallyprapriate before dismissing with prejudice.”
Bryson v. U.$.553 F.3d 402, 403 (5th Cir. 2008) (citation oeit

2. Discussion

As to the Opt-In Plaintiffs who submitted interrégy responses before August 27,
2013, the date of Defendants’ reply in supportheirtomnibus motion for relief, the Court holds
that they may remain in the class. As to the @Rfaintiffs who did not respond before August

27, 2013, they are dismissed without prejudice.
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The Court recognizes that the general charactsisti the class, including geographic
dispersion and many transient members and memb#rdimwited literacy, hampered Plaintiffs’
counsel in obtaining compliance with the discoverger. In ordering sanctions the Court views
the plaintiff class with leniency. The late-resdomy Plaintiffs’ inability to meet the deadline
was likely due to their failure to keep Plaintifftsdbunsel apprised of a current address or failure
immediately to understand the nature and implicetiof the discovery request. While this is
clearly a failure of the Plaintiffs, and not of ipl#fs’ counsel, the Court does not find that
Defendants were substantially prejudiced by the-fid¢éd responses. In Defendants’ omnibus
motion and reply in support thereof, they addressedf the interrogatory responses filed as of
that date and relied on those responses to argii¢hth Plaintiffs were not similarly situated for
purposes of class certification. As indicatedra, the Court carefully considered these
arguments in ruling on Defendants’ motion for détieation. Accordingly, the Court does not
find that Defendants were substantially prejudibgdhe late filed responses and therefore, does
not dismiss the interrogatory responses filed leefargust 27, 2013.

The Court finds that the four factors articulatedn F.D.1.C. v. Connemveigh in favor of
dismissal for those Plaintiffs who responded toddefints’ discovery requests after August 27.
Recognizing the challenges posed by the uniqueactaistics of the putative class, the Court
orders the lesser sanction of dismissal withoujupdree. However, because the applicable
statute of limitations in this case likely barsilref§y of the action, the Court nevertheless
conducts this analysis under the four factors oetliin F.D.I.C. v. Conner See Rice v.
MgBakor, 560 F. Supp.2d 508, 510-11 (N.D. Tex. 2008) (Dssals without prejudice are still
reviewed under the same standard as dismissalgvéjhdice where the likely practical effect is

a dismissal with prejudice.).

10/ 33



The non-responding Plaintiffs voluntarily signedddited consent notices to participate
in this action, thereby subjecting themselves szalery. Plaintiffs were afforded an extension
by the Magistrate Court and, according to Plaistiflesponse, Plaintiffs’ counsel has made
repeated attempts to contact each Plaintiff. DBidel, at p. 3. Whatever the reason for their
failure to respond, the Court finds that Defendamés prejudiced by allowing them to remain in
the action. The conditionally certified class unbks Plaintiffs from at least eleven hotels located
in a number of states. Evidence in the record ssiggthat Navika’'s pay policies were not
uniform across all of its hotefs As such, some of the Opt-In Plaintiffs may haeersubject to
different overtime pay practices than the named#ffs. Defendants were entitled to discovery
on this issue to determine whether the Opt-In Effsrare in fact similarly situated. Less drastic
sanctions are not available in this instance toicayoejudice to Defendants. Therefore, the
Plaintiffs who responded to Defendants interrogasomlafter August 27, 2013 are dismissed
without prejudice.

B. Dismissal for Failure to Verify Answers to Interragories

Defendants argue for dismissal under Rule 37 ofPlamtiffs who failed to verify or to
timely verify their responses to Defendants’ inbgatories in accordance with Rule 33(b)(3).
Doc. 443 at p. 14. Rule 33(b) provides, “Eachriatgatory must, to the extent it is not objected
to, be answered separately and fully in writingler oathi’ FED. R. CIV. P. 33(b)(3) (emphasis
supplied). The Court finds that dismissal is amuly harsh sanction for failure to verify
interrogatory responses, particularly in a colkeetaction where Plaintiffs’ counsel is precluded

from overseeing the execution of every single \@atfon. However, the Court recognizes the

* Payroll Manager Chirag Tolia testified during Hiposition that for some properties, Navika’'s ppoiito pay
overtime for hours worked in excess of 40 per warkly while for other properties, Navika's policytéspay
overtime for hours worked in excess of 80 per tvaskweeks. He does not know the basis for thisrdigon.
Dep. Of Chirag Tolia at 80:4-14.
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importance of the verifications for establishing tinuth of the contents of the interrogatories,
and therefore orders that the all of the respormésmitted prior to August 27 must be
supplemented with a verification within twenty (28Ays of the Court’'s order. Any Plaintiff

who fails to comply with this order will be disme$from the case without prejudice.

C. Dismissal for Failure to Provide a Computation ofdbnages

Defendants argue for dismissal of all remainingirfifés under Rule 37(c)(1) on the
basis of their failure to provide a computatiordafnages as required by Rule 26. Doc. 443 at p.
17.

1. Legal Standard for Dismissal Under Rule 37(c)(1)

Federal Rule of Civil Procedure 26(a)(1)(A)(iiigugres the disclosure of “a computation
of each category of damages claimed by the disaogarty.” Rule 37(c)(1) gives teeth to the
mandates of Rule 26 by forbidding the use at tifany information required to be disclosed by
Rule 26(a) that was not properly disclosed. re Enron Corp. Sec., Derivatives & “ERISA”
Litig., MDL No. 1446, 2007 WL 5023541, at *1 (S.D. TexbF 1, 2007). Under Rule 37, the
undisclosed evidence is automatically excluded ambbe Rule 26 violation was harmless or
substantially justified.CQ, Inc. v. TXU Min. Co., L.P565 F.3d 268, 279 (5th Cir. 2009). To
determine whether the violation was harmless ostautially justified, the court considers the
following four factors: (1) the non-disclosing past explanation for its noncompliance; (2) the
importance of the evidence; (3) the potential pligi@ to the opposing party in allowing the
evidence; and (4) the availability of a continuanég (citing Betzel v. State Farm Lloyd480

F.3d 704, 707 (5th Cir. 2009).
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2. Discussion

Plaintiffs have attempted to justify their refusalwithhold computations of damages by
arguing that Defendants are not entitled to indigized discovery in a collective action. Doc.
425, at p. 4. The Court recognizes that the righindividualized discovery in an FLSA
collective action is unsettled, and therefore fimdRlaintiffs’ favor on this first factorCompare
Adkins v. Mid-American Growers, Incl43 F.R.D. 171, 174 (N.D. Ill. 1992) (precluding
individual discovery in FLSA case as inappropriateler the circumstances)ith Krueger v.
N.Y. Tel. Cq.163 F.R.D. 446, 451 (S.D.N.Y. 1995) (permittingividualized discovery relating
to damages in opt-in class action). However, tbarCholds that Plaintiffs will be required to
prove damages in this case. Under the FLSA, arlagm@ must produce sufficient evidence to
show the amount and extent of work performed forctvthe was improperly compensated as a
matter of just and reasonable inferen8&ipper v. Superior Dairies, Inc612 F.2d 409, 420 (5th
Cir. 1975)).

Rule 26 imposes a duty upon Plaintiffs to discltiseir damages prior to trial and
Defendants have exercised their right to this dmale. See Burrell v. Crown Cent. Petroleum,
Inc.,, 177 F.R.D. 376, 385 (E.D. Tex. 1997) (findingttRaile 26 required disclosure of damages
computations for both the named plaintiffs and phugative class of employees bringing an
action under Title VII; and where plaintiffs haddpeprovided with the documentation which
they deemed essential for making such computatioottiing prevented them from making the
disclosures). In this case, Defendants providezl rislevant employment records, thereby
enabling Plaintiffs to make these disclosures measily. SeeDoc. 417. The evidence of

Plaintiffs’ damages is important to Defendants’gamation for trial and the Court finds that
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Defendants will be prejudiced if it is not discldse Therefore, the second and third factors
weigh in favor of Defendants.

The Court finds that the trial continuance issuethis order will allow time for Plaintiffs
who remain in the action following this order toopide individual damages computations.
Therefore, the Court orders that Plaintiffs provi@efendants with individual damages
computations within twenty (20) days of this ordé€Haintiffs who do not provide an individual
computation of damages will be dismissed withoefuatice. See Hoffman v. Constr. Protective
Servs., InG.541 F.3d 1175, 1179-80 (9th Cir. 2008) (holdinat the district court acted within
its discretion by severing plaintiffs who optediman FLSA collective action and who failed to

disclose damages calculations without substanisification).

[I. Motions for Summary Judgment

Both parties now move for summary judgment. Pitignimove for partial summary
judgment on the issue of Defendants’ liability unthee FLSA. Pl.’s Mot. for Partial Summ. J.,
at p. 1 (Doc. 420). In addition, Plaintiffs requeammary judgment as to Defendants’ lack of
good faith with respect to the alleged FLSA viaas and the concomitant issue of liquidated
damages. Id. Defendants move for summary judgment on the gioilmat Plaintiffs fail to
establish grima faciecase. (Doc. 443). Each motion is considered helow

A. Legal Standard for Summary Judgment

A party moving for summary judgment must inform tieurt of the basis for the motion
and identify those portions of the pleadings, démrs, answers to interrogatories, and
admissions on file, together with the affidavifsamy, that show that there is no genuine issue as

to any material fact and that the moving part stlex to summary judgment as a matter of law.
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FED. R. CIV. PRO. 56(c)Celotex Corp. v. Catretd77 U.S. 317, 325 (1986). The substantive
law governing the suit identifies the essentialredats of the claims at issue, and therefore
indicates which facts are materiahnderson v. Liberty Lobby, Incd77 U.S. 242, 248 (1986).
The initial burden falls on the movant to identdyeas essential to the non-movant’s claim in
which there is an “absence of a genuine issue ¢émahfact.” Lincoln Gen. Ins. Col. v. Reyna
401 F.3d 347, 349 (5th Cir. 2005). If the moviragtp fails to meet its initial burden, the motion
must be denied, regardless of the adequacy ofesponse.Little v. Liquid Air Corp, 37 F.3d
1069, 1075 (5th Cir. 19940 bang. Moreover, if a party moving for summary judgrhbears
the burden of proof on an issue, either as a pifamt as a defendant asserting an affirmative
defense, then that party must establish that rmutksof material fact exists regarding any of the
essential elements of the claim or defense to whajualgment in his favorFontenot v. Upjohn
780 F.2d 1190, 1194 (5th Cir. 1986) (the movanthwviiie burden of proof “must establish
beyond peradventui! of the essential elements of the claim or defeaseatrrant judgment in
his favor”) (emphasis in original).

Once the movant meets its burden, the non-movaist ditect the court’s attention to
evidence in the record sufficient to establish thate is a genuine issue of material fact fot.tria
Celotex 477 U.S. 323-24. There is a “genuine” issue atanal fact if the evidence “is such
that a reasonable jury could return a verdict fer honmoving party.”Anderson 477 U.S. at
248. The non-moving party “must do more than singslow that there is some metaphysical
doubt as to the material factsMatsushita Elec. Indust. Co. v. Zenith Radio Co4¥5 U.S.
574, 586 (1986) (citing).S. v. Diebold, In¢.369 U.S. 654, 655 (1962)). Instead, the non-
moving party must produce evidence upon which @ aauld reasonably base a verdict in its

favor. Anderson477 U.S. at 25Gee also DIRECTYV Inc. v. Robsdi20 F.3d 532, 536 (5th Cir.
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2006). To do so, the non-movant must “go beyomrdplleadings and by its own affidavits or by
depositions, answers to interrogatories and adamsson file, designate specific facts that show
there is genuine issue for trialWWebb v. Cardiothracic Surgery Assoc. of N. TeX,,R.39 F.3d
532, 536 (5th Cir. 1998). Nevertheless, all reabteninferences must be drawn in favor of the
nonmoving party. Matsushita 475 U.S. at 587-8&ee also Reaves Brokerage Co. v. Sunbelt
Fruit & Vegetable Cq.336 F.3d 410, 412 (5th Cir. 2003).

The non-movant cannot discharge his burden by inffevague allegations and legal
conclusions.Salas v. Carpenter980 F.2d 299, 305 (5th Cir. 19938)yjan v. Nat'l Wildlife
Fed'n, 497 U.S. 871, 889 (1990). The court is not nresiby Rule 56 to sift through the record
in search of evidence to support a party’s oppmsito summary judgmentRagas v. Tenn. Gas
Pipeline Co, 136 F.3d 455, 458 (5th Cir. 1998) (citiBgotak v. Tenneco Resins, Jri53 F.2d
909, 915-16 & n.7 (5th Cir. 1992)). Unsubstantdassd subjective beliefs and conclusory
allegations and opinions of fact are not compesmhmary judgment evidenceMorris v.
Covan World Wide Moving, Incl144 F.3d 377, 380 (5th Cir. 199&3¥rimes v. Tex. Dep'’t of
Mental Health and Mental Retardatiph02 F.3d 137, 139-40 (5th Cir. 1996)rsyth v. Barr
19 F.3d 1527, 1533 (5th Cir. 1994grt. denied513 U.S. 871 (1994}, opalian v. Enrman954
F.2d 1125, 1131 (1992)ert. denied 506 U.S. 825 (1992). Nor are pleadings summary
judgment evidence.Wallace v. Tex. Tech. Unjv80 F.3d 1042, 1046 (5th Cir. 1996) (citing
Little, 37 F.3d at 1075.).

B. Fair Labor Standards Act

The substantive law governing this suit is the FLSPFherefore, it dictates which facts
are material to Plaintiffs’ claimsAnderson447 U.S. at 248. Section 207 of the FLSA reguire

employers to pay all nonexempt employees at laastamd a half times their regular rate of pay
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for hours worked in excess of forty per work wéeRainey v. McWane, Inc314 Fed. Appx.
693, 694 (5th Cir. 2009), citing 29 U.S.C. § 207(&nder 29 U.S.C. § 216(b), an employer who
violates the FLSA shall be liable for “unpaid owex® compensation ... and in an additional
equal amount as liguidated damages.” Moreover “pagson who repeatedly or willfully
violates Section 206 or 207, relating to wagesl|l dfesubject to a civil penalty not to exceed
$1,100 for each such violation.” 29 U.S.C. § 2)@&¥® “An employee alleging a violation of
the overtime requirement bears the burden of pgvire following prima facie case, by a
preponderance of the evidence: (1) that there sgistemployer-employee relationship; (2) that
there was engagement in activities within the cagerof the FLSA; (3) that the employee
worked over forty hours within a workweek withoutestime compensation; and (4) a definite
amount of compensation is dueReyes v. Texas Ezpawn, L..Ro. 6:03-cv-128, 2007 WL
3143315, *1 (S.D. Tex. Oct. 24, 2007) (citi@gsh v. Conn Appliances, In@ F.Supp.2d 884,
892 (E.D. Tex. 1997)).

“An employee seeking unpaid overtime compensatiodeurthe FLSA must first
demonstrate that he “performed work for which heswet properly compensated.'Von
Friewalde v. Boeing Aerospace Operations, |B89 Fed. Appx. 448, 445 (5th Cir. 2009) (citing

Anderson v. Mr. Clemens Pottery €828 U.S. 680, 686 (1946)). “Where the employas h

® Section 207(a) does not apply to those “emplopedabina fide executive, administrative, or profesalaapacity.”
Rainey,314 Fed.Appx. at 694-5, citing 29 U.S.C. § 213(n)Exemption is narrowly construed against the
employer, and the employer bears the burden of detrating that an employee is exempyler v. Union Qil Co.
of Cal.,304 F.3d 379, 402 (5th Cir. 2002)ting Dalheim v. KDFW-T\Q18 F.2d 1220, 1224 (5th Cir. 1990).
Whether an employee is exempt or not exempt und8AFRs mainly a fact issue determined by his sakag
duties and applications of the factors in 29 C.REB41.200(a), but the ultimate decision is a qaesif law. Lott
v. Howard Wilson Chrysler—Plymouth, In2Q3 F.3d 326, 330-31 (5th Cir. 200M¢Kee v. CBF Corp299
Fed.Appx. 426, 429 (5th Cir. 2008). For discussibexemptionsee, e.g., Thibodeaud28 F.3d 742yela,276
F.3d 659.

® Under FLSA, a violation is “willful” if the emplogr “either knew or showed reckless disregard fowhether its
conduct was prohibited by the statuteSinger v. City of Waco, Texd24 F.3d 813, 821 (5th Cir. 2008)yoting
Reich v. Bay, Inc23 F.3d 110, 117 (5th Cir. 1994). The plaintiéfaos the burden of demonstrating that the FLSA
violation was willful. Id.

17 /33



failed to keep accurate or adequate records... atoge®is deemed to have met his burden if
he proves that he has in fact performed work foictvihhe was improperly compensated and if he
produces sufficient evidence to show the amounteatent of that work as a matter of just and
reasonable inference.”ld. “The burden then shifts to the employer to cormoevérd with
evidence of the precise amount of work performed woth evidence to negative the
reasonableness of the inference to be drawn frenertiployee's evidence. If the employer fails
to produce such evidence, the court may then adamntages to the employee, even though the
result be only approximate.id.

C. Analysis

Plaintiffs argue that the evidence provided in ithaotion and the exhibits attached
thereto establish that there is no genuine issusatérial fact that Defendants willfully violated
the FLSA, thereby entitling them to liquidated dg®s Doc. 420, at p. 5. Defendants contend
in both their response to Plaintiffs’ motion forrfia summary judgment and in their motion for
omnibus relief that they are entitled to summadgjuent on Plaintiffs’ FLSA claims. Doc. 430,
at p. 6; Doc. 443, at p. 21-26. Defendants ar@pa¢ because Plaintiffs refused to provide
responses to Defendants’ discovery requests, thay not now offer evidence previously
withheld in order to establish@ima faciecase on their motion for partial summary judgment.
Def.’s Resp. to Pl.’s Mot. for Summ. J., at p. 1Bdc. 430).

Defendants further contend that even if the Couerewto consider the evidence
submitted by Plaintiffs, that evidence would nostain Plaintiffs’ burden to prove FLSA
violations. Id. at p. 6. Defendants argue that where the empsofaaketo sustain theiprima
facieburden in an FLSA action, the employer is autonadliieentitled to summary judgment as a

matter of law on the issue of liabilityd. In support of this argument, Defendants relyMam
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Friewalde v. Boeingvhere the Fifth Circuit affirmed a grant of summauggment for the
employer on the issue of FLSA liability as to seespt-in plaintiffs because those plaintiffs
“had numerous opportunities to provide depositestitnony, affidavits, documents, or answers
to interrogatories in support of their claims,” lbailed to do so.Von Friewalde 339 Fed. Appx.

at 456.

Defendants argue in the alternative that matesales of fact preclude summary
judgment for Plaintiffs. Doc. 430, at p. 8. Dealants claim that the evidence relied on in
Plaintiffs’ motion, including the purported admmsss of FLSA violations by Tolia and the
concession that the Plaintiffs are not exempt bghSlare directly refuted by other portions of
Tolia and Shah’s depositions, and by the declarabiboShah, wherein he declares that he has
“never instructed anyone not to pay overtime thas warned.” Decl. of Naveen C. Shah, at 1 5
(Doc. 430-1). In Defendants’ motion for omnibuBefe they offer the additional argument that
the Court should grant summary judgment for Defetglaas to the claims of the Opt-In
Plaintiffs who do not allege any overtime violatsonDoc. 443, at p. 25. Plaintiffs’ response to
Defendants’ motion for omnibus relief did not addreDefendants’ motion for summary
judgment. SeeDoc. 444.

The Court finds that the evidence offered by Piisnof Defendants’ alleged admission
of liability will not sustain their initial burdeto prove that those Plaintiffs who remain in the
case performed work for which they were not propedmpensated. Although Tolia stated in
his deposition that Navika analyzed payroll on -avbekly basis and employed a policy of not
paying earned overtime, that is not sufficient tstain the burden of proof for each of the
remaining Plaintiffs. Before they are entitledstammary judgment, Plaintiffs must show that

they actually worked overtime and were harmed byikéas pay practice. Even where an
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employer has failed to keep adequate records, tRigimust prove the amount and extent of
their uncompensated work as a matter of “just aadwonable inference.Friewalde 339 Fed.
Appx., at 445. Plaintiffs here have been providth the relevant employment records and they
must use them to make a definitive offer of prdadttthe remaining Plaintiffs performed work
for which they were not properly compensated betbey are entitled to summary judgment.
The Court finds Plaintiffs have failed to meet tHairden of proof and denies their motion.

With regard to Defendants’ motion for summary judgrm the Court notes at the outset
of its analysis that the failure of certain Pldistito provide timely or verified discovery
responses was resolved by the Court’s order onridafds’ motion for sanctions, and therefore,
the Court denies Defendants’ motion for summangidnt as to those Plaintiffs on that basis.
The Court disagrees with Defendants that they atenaatically entitled to summary judgment
on the claims of the remaining Plaintiff for fakuto state @rima faciecase. Invon Friewalde
v. Boeingthe Fifth Circuit affirmed a grant of summary judgnmt against plaintiffs who did not
produced any evidence at all and had not providetvars to defendant’s interrogatories. 339
Fed. App’x 448 at 456. Plaintiffs here have oftemvidence to demonstrate that there was an
employer-employee relationship and engagement tivitses covered by the FLSA. The
evidence presented thus far raises factual issse® dhe existence and amount of unpaid
overtime.

In addition, each Plaintiff who remains in the antfollowing the Court’s order has been
ordered to produce a computation of damagee supr&art II.C. This evidence will verify the
amount and extent of any allegedly uncompensatedk,vamd the failure of any Plaintiff to
produce this evidenceill result in that Plaintiff's dismissal. Accomyly, Defendants’ motion

for summary judgment on the claims of the remairihgntiffs is denied with the exception of
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the twenty-six Plaintiffs who responded to discovengl aid not allege overtime violations. The
Court grants Defendants’ motion as to those PHsriti Also, as to Kathryn Rogers and any
other Plaintiff who responded to discovery and vehiast date of employment was prior to May

3, 2007, their claims are barred by the statuterofations and they are dismissed.

V. Defendants’ Motion for Decertification

Defendants move for decertification arguing thatedyent factual and employment
settings permeate the class. Doc. 443, at p.T3k current class includes “current and former
non-exempt hotel employees of Defendants Navikat@aproup, LLC, Pearl Hospitality, LLC,
Ruby Hospitality, Inc., Naveen Shah, and Esper&ztterrez who were not paid minimum and
overtime wages between May 3, 2007 and today.” pAviously noted, although Defendant
Navika does not own the hotels directly, Navika swtock in the corporate entities that own the
hotels. Due to this corporate structure, the ftemtion of a class of “non-exempt hotel
employees” of Defendant Navika includes employdes teast eleven different hotels owned by
over twenty corporate Defendantsl. at p. 34—35.

In support of their decertification motion, Defentla point out that Plaintiffs were
employed in numerous hotels under the supervidiatifferent managers, they held different job
titles, performed different job duties, and werédpa at least four different methodsd. at p.
32-36. Defendants argue that Plaintiffs have datiteidentify any generally applicable policy or

practice that binds their claim#d. at p. 27. They contend that they have never adapteolicy

" The Court grants Defendants’ motion for summadgjuent as to the following Plaintiffs: (1) Nancylts; (2)
Patricia Kidder-Harn; (3) Mary Howard; (4) Vodicailt¥; (5) Bianca Rios; (6) Kora Hicherson; (7) KasSparks;
(8) Krisann Robey; (9) Tykwan McDonald; (10) Joyteonne Brown; (11) David Singleton; (12) Kendra
Rainwater; (13) Marzetta Coleman; (14) Eugenia @3l{15) Mary Henry; (16) Corrine Johnson; (17) REm
Norwood; (18) Balmary Rodriguez; (19) Dora Salin@8) Sandra Walker; (21) Mamie Franks; (22) Dawn
Thomas; (23) Willis Joseph Rogers; (24) Justin Bnf25) Robin Rainwater; and (26) John Wareham.
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that resulted in wage violations, and that Pldsitiinecdotal evidence of alleged violations is
insufficient to maintain certification of this laegand diverse clasdd. at p. 36. In support of
this argument, they introduced the deposition iestly of Shah, wherein he stated that he has
“always instructed everyone associated with Navlka they must follow and obey the law
concerning the payment of wages.” Decl. of Nav8aah, § 5 (Doc. 443-11). Defendants also
claim that they are entitled to assert individuadizdlefenses to Plaintiffs’ claims including: (1)
whether any of the Plaintiffs were engaged in nomygensable pre- or post-liminary activities;
(2) whether any of the Plaintiffs who worked in adistrative or managerial positions are
exempt under the FLSA; and (3) defenses relatimgdof of damages. Doc. 443, at p. 46—49.

Plaintiffs contest decertification by arguing thiaictual differences do not warrant
decertification where the Defendant employs a ‘tiop#n, centralized policy regarding overtime
that results in violation of the FLSA throughoutetlorganization.” Doc. 444, at p. 7.
Additionally, Plaintiffs allege that “representagitestimony of a small number of employees” on
the issue of Defendants’ defenses is appropriatf@smcase.ld., at p. 10-11.

A. Legal Standard

Section 216 of the FLSA provides that a person mayntain a collective action “on
behalf of himself . . . and other employees sinlartuated.” 29 U.S.C. § 216(b). The FLSA
does not define what it means for employees to dimilarly situated,” and courts have
developed different approaches to analyzing traaas Compare Lusardi v. Xerox Corpll8
F.R.D. 351 (D.N.J. 1987) (employing a two-stagerapph to conditionally certify the class for
purposes of discovery to learn whether the othepleyees are in fact similarly situated) with
Shushan v. Univ. of Colo132 F.R.D. 263 (D. Colo. 1990) (analyzing coliletcertification

according to the Rule 23 class action requirememts;numerosity, commonality, typicality, and
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adequacy of representation). The Fifth Circuit bpkeld the use of the two-stage approach
defined inLusardi for making this determinationSee Mooney54 F.3d at 1213 (refusing to
specifically endorse a particular methodology fasaking a class certification decision under
Section 216). This Court adopted the two-dtapardiapproach in its order certifying the class.
Doc. 34.

At the first stage of thd.usardi approach, the district court makes a preliminary
determination of whether the other employees inpihi@tive class are similarly situated to the
named plaintiffs. Mooney,54 F.3d at 1213-14. Courts determine whetheibtirden has been
met using a “fairly lenient standard,” requiringlyrisubstantial allegations that the putative
class members were together the victims of a siungleision, policy, or plan infected by
discrimination.” Id. at 1214, n.8 (citingsperling v. Hoffman-La Roche, I1nd18 F.R.D. 392,
407 (D.N.J. 1988). Courts customarily base thisiaindecision on the pleadings and any
affidavits which have been submittetd. Generally, plaintiffs must make a showing of “som
identifiable facts or legal nexus [that] bind tHaims so that hearing the cases together promotes
judicial efficiency.” Maynor v Dow Chemical Cp671 F.Supp.2d 902, 930 (2009) (citations
omitted). If they succeed in making this showithggn the court conditionally certifies the action
and authorizes notice to potential plaintiffs td op and the suit “proceeds as a representative
action throughout discovery.Mooney,54 F.3d at 1214.

The second step in theusardi approach is typically precipitated by a motion for
decertification filed by the defendant once disegvie largely complete.ld. at 1214. At the
second stage, the plaintiff is held to a more g&mt burden to demonstrate the employees are in
fact similarly situated and the case should bealtde a collective action. In the second step,

“[d]ecertification scrutiny requires the Court ok beyond the pleadings and affidavits; instead,
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the Court must determine whether the potentialngfés are similarly situated in light of all
information gathered during the post-opt-in disagve Gallender v. Empire Fire & Marine Ins.
Co, No. 5:05-cv-220-DCB-JMR, 2007 WL 325792, at *2[. Miss. Jan. 31, 2007). “Courts
have repeatedly stressed that Plaintiffs must di@ysimilarly—not identically—situated to
proceed collectively.”Falcon v. Starbucks Corp280 F. Supp.2d 528, 534 (S.D. Tex. 2008). If
the court determines from discovery evidence thatglaintiffs are in fact similarly situated,
then the case continues as a representative addorif the court finds that the plaintiffs are not
similarly situated, then the class is decertififte “opt-in” plaintiffs are dismissed without
prejudice, and the original plaintiffs proceedrialton their individual claimsld. at 1213-14.
Courts “consider the following factors when deterimg whether a lawsuit should
proceed collectively: (1) the disparate factual amployment settings of the individual
plaintiffs; (2) the various defenses available &fethdant which appear to be individual to each
plaintiff; and (3) fairness and procedural consitiens.” See, e.g., Lusardil8 F.R.D. at 359;
Johnson v. Big Lots Stores, In661 F. Supp. 2d 567, 574 (E.D. La. 20@)octor, 250 F.R.D.
at 280;Escobedo v. Dynasty Insulation, INEP-08-cv-137-KC, 2009 WL 2382982 (W.D. Tex.
July 31, 2009). “The three factors are not muyuakclusive and there is considerable overlap
among them.” Johnson 561 F. Supp. 2d at 574. With regard to the &ssnand procedural
considerations, the court considers “whether ceatiibn would serve the purposes of a
collective action under 8 216(b), and then weidtes lienefits of a collective action against the
prejudice to the defendant and any judicial inedficies that could result from allowing
plaintiffs to proceed collectively.”Falcon 580 F. Supp.2d at 535-36 (citif@ivo v. GMAC
Mortg. Corp, 374 F. Supp. 2d 545, 548 n.2 (E.D. Mich. 200%he decision of whether or not

to decertify a collective action is within the dist court’s discretion.See, e.gMooney 54 F.3d
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at 1213 (“[T]he district court’s application of thikegal] standard must be reviewed for abuse of
discretion”). Defendants have now moved to defyetitie class, therefore the Court will conduct
its analysis under the second stage olLiigardianalysis. Plaintiffs continue to hold the burden
to prove that they are similarly situateBroctor v. Allsups Convenience Stores, 1250 F.R.D.
278, 280 (N.D. Tex. 2008) (citations omitted).

B. Analysis

1. Disparate Factual and Employment Setting of Plaifi

The putative class members are quite distinct frame another in that they were
employed in different hotels, under different swmars, performed different job duties, held
different job titles, and were subject to differingmpensation practices. Where wide-ranging
differences exist in the job experiences of indibdemployees along key criteria, some courts
have held that decertification is warrantegkee, e.g. Johnspb61 F. Supp. 2d at 586. However,
the record here suggests that despite Plaintifii§erdnces, they may have been uniformly
subject to a “top-down, centralized policy regagdavertime.” Mahoney v. Farmers Ins. Ex¢h.
No. 4:09-cv-2327, 2011 WL 4458513, at *8 (S.D. T&dll) (citing Kautsch v. Premier
Comm’ns, InG.No. 06-cv-04035-NKL, 2008 WL 294271 (W.D. Mo. J&4, 2008)).

“If there is sufficient evidence of an employer'atiern of subjecting employees to the
same improper practice, that would be sufficienwarrant a finding of similarity justifying
collective adjudication.” England 370 F. Supp. 2d 504, 507 (M.D. La. 2005). Pi#sit
affidavit evidence, the deposition of Chirag Tokad the answers to Defendants’ interrogatories
indicate that Plaintiffs frequently worked more hf@rty hours in a week. The evidence also
suggests that all Plaintiffs were paid by the saorporate entity, Navika, pursuant to the same

centralized policies of denying overtime. Whilee tfactual and employment settings of the
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Plaintiffs may be disparate, the record suggessettistence of a common policy or plan by
which Defendants denied Plaintiffs overtime compd¢ing.

2. Various Defenses Individual to Each Plaintiff

Defendants argue that they may possess individadhldefenses to claims of Plaintiffs
who held administrative or managerial positions/isfue of the FLSA exemption for “bona fide
executive, administrative, or professional” empkyecontained in 29 U.S.C. § 213. An
employee whose primary duties involve management lmegproperly exempt from the FLSA'’s
overtime requirement under this section. 29 C.B.B41.700. The determination of whether an
executive employee is properly classified as exemmpf highly fact-intensive and nuanced
inquiry into the particular circumstances of thepbogee’s job.” Johnson 561 F. Supp.2d at
584.

The Court finds that an additional inquiry into wher the small fraction of Plaintiffs
who worked in managerial capacities were exempt tfog requirements of the FLSA
compromises the viability of trying this case aso#lective action. For the vast majority of the
class members, who are front desk clerks, housekgegnd maintenance personnel, inquiry into
their non-exempt status is unnecessary. TheratoeeCourt severs the claims of those Plaintiffs
who were managerS. Whether or not they were properly classified as-axempt, they are not
similarly situated to the majority of the class wdlid not work in any executive, administrative
or professional capacity. Thus, collective treattrad their claims with this action is not in the
interest of fairness to the parties or efficiencytte Court.

Defendants assert that they also intend to chadleegch claimant’s evidence of

uncompensated time by demonstrating that the #esSvivere incidental pre- or post-liminary

8 The following Plaintiffs are dismissed without jurdice as they are managers and are not similitlgited to the
class: (1) Joyce Yvonne Brown; (2) Sheila Collig®;Clinton Turner; (4) Krista Sparks; (5) Jameséa(6) Donna
Hall-Smith.
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activities, as opposed to compensable “principél/ides.” Doc. 443, at p. 48. They contend
that principal activities vary significantly betweemanagers, desk clerks, chambermaids,
maintenance personnel, and other positions helohdaypbers of the class. Therefore, “whether
and to what extent the limited evidence at bar @ately reflects other Plaintiffs’ performance of
pre- and post-liminary activities will require fael finding for each claimant, and weighs
strongly in favor of decertification.d.

Plaintiffs counter that these individualized defeshsan be addressed through the use of
representative testimony from the class. Plamsthte that many courts—including those in the
Southern District—"routinely allow parties to adsdse individualized defenses through
representative testimony of a small number of eyg#s.” See e.g., Falcqrb80 F. Supp. 2d at
540 (recounting numerous others instances whemndschave endorsed the use of representative
testimony in FLSA cases). However, Plaintiffs heae not proposed any specific method for
determining which class members will testify or kxped how their testimony would be
representative.

“The use of representative testimony is justifiedyowhere it is reasonable to believe
that the testifying witnesses’ experiences arei@afftly similar to those of the rest of the non-
testifying plaintiffs.” Roussell v. Brinker Int’l., In¢.No. H-05-3733, 2008 WL 2714079, at *22
(S.D. Tex. July 9, 2008). The Court has seriouscems with the fairness of using
representative testimony on the issue of non-cosgi®a pre- or post-liminary activities in this
case where the class members held a variety @rdift jobs, with different duties, in different
hotels, and under the supervision of different ngens. Before the Court can certify the class,
Plaintiffs must propose a plan for using repredergatestimony to address Defendants’

individualized defenses that is both fair and masade.
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As the court irRoussell v. Brinkeexplained under very similar facts,

“the Court is not in a position to delineate worleabubclasses at this juncture.

The Court will provide Plaintiff with the opportugj however, to propose an

alternative trial plan that renders the use of esentative testimony [on this

issue] more workable by, for example, further expieg how the selection of

testifying opt-ins is adequate to represent all ters of the class of by defining

sub-classes of opt-ins.”
Roussell 2008 WL 2714079, at *24.

Lastly, Defendants argue that they are entitlecddsert a defense that Plaintiffs’ time
records may be applicable to employees who were lpairrly, but not to employees were paid
piece-rate or primarily with tips. Doc. 443, at48. Without explaining how they intend to
prove the amount of earned compensation by thogdogees who were paid on a piece-rate or
tip-based system, Plaintiffs claim that this issae be resolved by bifurcating the liability and
damages phases of the action. Doc. 444, at pPHntiffs cite to numerous cases, many within
this district, where courts approved bifurcationoirer to preserve class treatment. None of
those cases, however, concerned the issue invdiges] that Plaintiffs were paid using four
different methods of compensation, and some Pitintiere paid on a piece-rate or tip-based
system which is not reflected in the records. Tuwart has serious doubts that any form of
“representative” proof could fairly determine whighece-rate or tip-based employees were
actually denied overtime compensation, let along hch.

Similar concerns were recently expressed by theei@bvCircuit in Espenscheid v.
DirectSAT USA, LLC705 F.3d 770 (2013) where the court considere&lz8A case where a
class of satellite technicians were paid on a prate system. IlfEspenscheidhe district court

concluded that the plaintiff's trial plan for thellective suit was unfeasible and decertified the

class. Id. at 773. The Seventh Circuit upheld the distriairte decision to decertify the class,
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and expressed particular concern with “represemtatproof for piece-rate employees. The
court stated:

“Consider the complication created by the piede-system. When one is paid

by the job rather than by the hour, the hourly wagges from job to job and

worker to worker...The plaintiffs have not indicatéww their method of

“representative” proof would enable these workevehd were not denied

overtime or minimum wages] to be separated whetaihe time to calculate

damages.”ld. at 774. The court also noted, however, “[lJn sactase, where it

is class treatment or nothing, the district couustrexplore the possible ways of

overcoming problems in calculating individual dares
Id. at 776.

As with the individualized defenses regarding nompensable activities, if Plaintiffs
wish to offer representative testimony to addrestebdants’ defenses to the amount and extent
of work performed by piece-rate and tip-based eygss, they must offer a workable trial plan
under which it is reasonable to believe that thpregentative testimony of the testifying
witnesses is similar to the rest of the non-testgyPlaintiffs. Bifurcation of the damages issue
may also be part of Plaintiffs’ proposed trial plaifi Plaintiffs cannot show that it is possible to
fairly determine whether and to what extent theirfifés have been undercompensated on a
class or sub-class-wide basis, the Court will Havaecertify the actionSee Steering Committee
v. Exxon Mobil Corp.461 F.3d 598, 602 (5th Cir. 2006) (Necessity atglating damages on
an individual basis will not necessarily precludass certification; however, where individual
damages cannot be determined by reference to aematital or formulaic calculation, the
damages issue may predominate over any commorsiskaeed by the class).

3. Fairness and Procedural Considerations

Section 216(b) collective actions are “intended aweoid multiple lawsuits where
numerous employees have allegedly been harmed digiraed violation or violations of the

FLSA by a particular employer.Sandoz v. Cingular Wireless, LL.653 F.3d 913, 919 (5th Cir.
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2008) (quotingPrickett v. DeKalb Cnty.349 F.3d 1294, 1297 (11th Cir. 2003)). “A coliee
action allows...plaintiffs the advantage of loweriindual costs to vindicate rights by pooling
resources. The judicial system benefits by efficieesolution in one proceeding of common
issues of law and fact arising from the alleged.ivagt” Hoffman v. LaRochet93 U.S. 165,
170 (1989).

Based on the evidence offered to this point, thawrCas persuaded that fairness
considerations militate in favor of allowing thewsuit to proceed collectively. Although there
are factual differences in the employment settwfgBlaintiffs, there is some evidence of a “top-
down, centralized policy regarding overtime.” Agkined inFalcon v. Starbucks Corp’To a
certain extent, any large class of employees wgrkim a nationwide employer alleging FLSA
overtime violations will encounter [difficulties @roceeding collectively where there are factual
differences], and there is no indication that Cesgrintended section 216 to only allow small
collective actions involving unpaid overtime to peed.” Falcon 580 F. Supp. 2d at 539-40
(citing Donohue v. Francis Servs., IndNo. Civ.A04-170, 2004 WL 1406080 at *1 (E.D. La.
June 22, 2004) (refusing to decertify a collecaetion on allegations that the class was too large
and noting that “[a]dopting defendants’ reasonirauld lead to the absurd result that employers
could escape FLSA liability by making sure to umadsr vast numbers (rather than smaller
numbers) of their employees.”)).

The Court is concerned, however, that the procédunalles implicated in litigating an
FLSA case where employees held different jobs ffeidint employment settings and were
compensated in different methods may require diéicatiton. Therefore, the Court defers its
ruling on Defendants’ motion for decertificationdaarders Plaintiffs to propose a specific and

feasible plan for trying this collective action @sexists following the entry of this order.

30/33



“Although it was Plaintiffs’ burden to come forwavdth evidence demonstrating that collective
treatment is appropriate in response to Defendantsion, the Court believes that Plaintiffs
should be afforded a final opportunity to demoristfaow this case might proceed collectively.”
Roussell 2008 WL 2714079, at *24. Accordingly, PlaintiSkall have thirty (30) days from the
date of entry of this order to file a proposeditplan. Defendants will have twenty (20) days to
respond to Plaintiffs’ trial plan. The Court willle on Defendant’s motion for decertification

following its review of the proposed trial plan aresponse thereto.

V. Conclusion

For the foregoing reasons, it is hereby

ORDERED that Defendants’ motion for dismissal or defaukigment under Federal
Rule of Civil Procedure 37 of the claims of all iRtdfs who failed to respond to Defendants’
interrogatories (Doc. 443) SRANTED IN PART AND DENIED IN PART .

Defendants’ motion i$SRANTED as to the Plaintiffs who failed to submit answers t
Defendants’ interrogatories before August 27, 20Bhd those Plaintiffs are hereby
DISMISSED without prejudice. Itis further

ORDERED that Defendants’ motion for dismissal or defauttgment as to the Plaintiffs
who failed to verify or to timely verify their angns to Defendants’ interrogatories in
accordance with Rule 33(b)(3)ENIED. Itis further

ORDERED that all of the answers to Defendants’ interrogat submitted prior to
August 27, 2013 must be supplemented with a vatiba within twenty (20) days of entry of
this order. Any Plaintiff who fails to supplememhis or her answers to Defendants’

interrogatories will be dismissed from the caséauit prejudice. It is further
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ORDERED that Defendants’ motion for dismissal of all remag plaintiffs under Rule
37(c)(1) on the basis of their failure to provideamputation of damages as required by Rule 26
isDENIED. Itis further

ORDERED that all Plaintiffs who remain a party to thisiaatfollowing this order are
required to provide Defendants with individual dg®s computations within twenty (20) days
of entry of this order. Plaintiffs who do not prde an individual computation of damages will
be dismissed without prejudice. It is further

ORDERED that Plaintiffs’ motion for partial summary judgmeDoc. 420) is
DENIED. It is further

ORDERED that Defendants’ motion for summary judgment (D#&43) isGRANTED
IN PART as to the twenty-six Plaintiffs who respondediszavery and did not allege overtime
violations' and as to Kathryn Rogers and any other Plaintiib wesponded to discovery and
whose last date of employment was prior to May B)72 Defendants’ motion for summary
judgment iISDENIED as to the other Plaintiffs who remain in the atfiollowing this order.

The Court’s order on Defendant’s motion for dediedtion (Doc. 443) IDEFERRED
until the Court has an opportunity to review Pldisit proposed trial plan and Defendants’
response thereto, and ascertain the feasibilityallsiwing this case to move forward on a
collective basis. To that end, it is further

ORDERED that Plaintiffs file a proposed trial plan withihitty (30) days from the date

of entry of this order. Defendants will have twe(®0) days to respond to Plaintiffs’ trial plan.

° The Court grants Defendants’ motion for summadgjuent as to the following Plaintiffs: (1) Nancyltis; (2)
Patricia Kidder-Harn; (3) Mary Howard; (4) Vodicailt¥; (5) Bianca Rios; (6) Kora Hicherson; (7) KasSparks;
(8) Krisann Robey; (9) Tykwan McDonald; (10) Joyteonne Brown; (11) David Singleton; (12) Kendra
Rainwater; (13) Marzetta Coleman; (14) Eugenia @3l{15) Mary Henry; (16) Corrine Johnson; (17) RaEm
Norwood; (18) Balmary Rodriguez; (19) Dora Salin@8) Sandra Walker; (21) Mamie Franks; (22) Dawn
Thomas; (23) Willis Joseph Rogers; (24) Justin Bnf25) Robin Rainwater; and (26) John Wareham.
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So that all parties and the Court have clarity dmctv Plaintiffs are properly included in
the class as the case proceeds to trial, it ibdurt

ORDERED that the parties submit a jointly prepared lisatfof Opt-In Plaintiffs who
are now dismissed from the action or whose claiagehbeen summarily adjudicated by this
order, and all Opt-In Plaintiffs who remain in tblass. This list shall be received by the Court
within twenty (20) days of the entry of this order.

In light of this opinion and order, and deadlinetblished herein, it is hereby

ORDERED that Docket Call iIRESET to April 11, 2014, at 1:30 p.m. The deadline for
filing the Joint Pretrial Order is March 31, 20hd the two-week trial term begins on April 14,
2014.

To avoid prejudice to individual opt-in Plaintiffgho have been dismissed and who may
choose to file their own cases, the Court invokegdquity powers to toll the applicable statute of
limitations for 30 days after the entry of this @rd The claims of those Plaintiffs who were not
dismissed remain pending herein until the Coumnigssits ruling on Defendants’ motion for
decertification.

SIGNED at Houston, Texas, this 17th day of Januz0¢4.

-

W-f—/ﬁd.’._‘

MELINDA HARMON
UNITED STATES DISTRICT JUDGE
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