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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION

THOMAS KONNETHU, §
Plaintiff, g
VS. § CIVIL ACTION NO. H-10-2941
HARRIS COUNTY HOSPITAL DISTRICT, g
Defendant. g
MEMORANDUM OPINION AND ORDER
Introduction

Pending before the Court is the defendant’s, Haounty Hospital District,motion for
summary judgment (Docket Entry No. 13). The piffinThomas Konnethu, filed a response
(Docket Entry No. 14), to which the defendant reglliDocket Entry No. 15). After having
carefully reviewed the motion, the responses, ¢doend and the applicable law, the Court grants
the defendant’s motion.

Il. Factual Background

This suit is the second employment discriminatiod aetaliation suit that the plaintiff
has filed against the defendant, his former employ€he plaintiff is of Indian descent, he
alleges legal blindness in one eye, and he workethe defendant from October 1979 until he
was terminated on September 10, 2010. The defémlanpolitical subdivision of the State of
Texas. On May 8, 2008, after having filed an Eqdaiployment Opportunity Commission
(“EEOC”) charge, the plaintiff filed his first suéigainst the defendant in this district, claiming

race and national origin discrimination, hostilerkvenvironment, and retaliation under Title VII

! The plaintiff maintains that the defendant is ahd d/b/a Ben Taub Hospital Center.
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and 42 U.S.C. § 1981Konnethu I).? His claims were partly based on the alleged condfi
Tom Force, one of his supervisors during 2006 &@72 InKonnethu ] the plaintiff sought to
be promoted or transferred back to his former pwsiin the nursery. On July 13, 2009, while
that litigation was ongoing, the plaintiff's doctarote the defendant a letter recommending that
it accommodate the plaintiff's medical condition bwing him a covered parking spot and
transferring him back to the nursern October 28, 2009, theonnethu Icourt granted the
defendant’s summary judgment motion in part, giving plaintiff ten days to file a motion for
reconsideration and/or a motion for leave to anteaccomplaint to pursue a Section 1981 claim
via Section 1983. When he failed to do so, thafricentered its final judgment on November
17, 2009, dismissing his Section 1981 claim, ammshigng the rest of the defendant’s motion.

Meanwhile, the plaintiff filed another EEOC charge October 13, 2009, alleging that
the defendant engaged in disability discriminatowl retaliation October 12, 2009. This second
charge was a precursor to his filing the curretipacon August 17, 2010 Konnethu IT). He
again seeks a transfer, as well as covered padsng medical accommodation for his alleged
visual disability. These claims implicate the pantpd conduct of Donna Quin, a supervisor who
replaced Tom Force. The plaintiff was terminatedSeptember 10, 2010, with Donna Quin
citing that he had failed to respond quickly enotigla patient emergency in the intensive care
unit. The Court has jurisdiction pursuantitdger alia, 28 U.S.C. § 1331.
lll.  Contentions of the Parties

B. The Plaintiff's Contentions

The plaintiff contends that the defendant discriab#a against him based on his national

origin and his disability, and that it retaliateglaanst him for reporting that discrimination. He

2 Konnethu v. Harris County Hosp. Dis669 F. Supp. 2d 781 (S.D. Tex. 2009).
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asserts claims for employment discrimination ardligion pursuant to Title VII of the Civil
Rights Act of 1964 national origin discrimination in violation of 42.S.C. § 1981; violation of
the Americans with Disabilities Act (“ADA"};and retaliation and entitlement under the Family
Medical Leave Act (“FMLA")> He argues that the defendant failed to give hgprepriate
work assignments to accommodate his eye condifidndanied him a parking space close to his
work site. He also avers that the defendant egtadi against him for complaining about this
alleged discrimination. He asserts that his clamisonnethu licannot be considered part of the
same series of transactions as thosgeannethu ] because his complaints for each suit relate to
different supervisors and different periods of timk his response, he attempts to add claims
that Quin passed him over for promotions, thatremort of being bullied was ignored, and that
he was terminated in retaliation for bringing thist.

B. The Defendant's Contentions

The defendant contends that all of the plaintifflaims are barred byes judicata
because the plaintiff is asserting many of the salaens as were present Konnethu ] and
because all of his present claims are based osatime nucleus of operative factskasinethu |
Additionally, it maintains that his Section 1981tioaal origin claim fails because he has not
made a claim to enforce his rights under 42 U.§.0983. It asserts that the plaintiff's disability
claim fails because the defendant engaged in asraictive process with the plaintiff and
provided him a reasonable accommodation in the fofnmtermittent FMLA leave. It argues

that the plaintiff has not exhausted his administearemedies on his Title VII discrimination

342 U.S.C. § 2000e.
*42 U.S.C. § 1210%t seq.

®29 U.S.C. § 2612, 2615.
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claim. Finally, it maintains that his FMLA clainaifs because he admits that he was never
denied FMLA leave and because there is no evidehEMLA retaliation.
IV.  Standard of Review

Federal Rule of Civil Procedure 56 authorizes surgnmiadgment against a party who
fails to make a sufficient showing of the existentan element essential to that party’s case and
on which that party bears the burden at tri8ke Celotex Corp. v. Catre#t77 U.S. 317, 322
(1986); Little v. Liquid Air Corp., 37 F.3d 1069, 1075 (5th Cir. 19948n(bang. The movant
bears the initial burden of “informing the Courttbe basis of its motion” and identifying those
portions of the record “which it believes demon&trthe absence of a genuine issue of material
fact.” Celotex 477 U.S. at 323see alsoMartinez v. Schlumbettd. 338 F.3d 407, 411 (5th
Cir. 2003). Summary judgment is appropriate ife“thleadings, the discovery and disclosure
materials on file, and any affidavits show thatr¢his no genuine issue as to any material fact
and that the movant is entitled to judgment as ianaf law.” Fed. R. Civ. P. 56(c).

If the movant meets its burden, the burden theftssto the nonmovant to “go beyond the
pleadings and designate specific facts showingttieae is a genuine issue for trialStults v.
Conoco, Inc.76 F.3d 651, 656 (5th Cir. 199@iting TubacexInc. v. M/V Risan45 F.3d 951,
954 (5th Cir. 1995)Little, 37 F.3d at 1075). “To meet this burden, the novemt must
‘identify specific evidence in the record and artade the ‘precise manner’ in which that
evidence support[s] [its] claim[s].”Stults 76 F.3d at 656 (quotingorsyth v. Barr 19 F.3d
1527, 1537 (5th Cir. 1994%ert. denied513 U.S. 871 (1994)). The nonmovant may nosBati
its burden “with some metaphysical doubt as tontfaerial facts, by conclusory allegations, by
unsubstantiated assertions, or by only a scintillavidence.” Little, 37 F.3d at 1075 (internal

guotation marks and citations omitted). Insteadmust set forth specific facts showing the

4/15



existence of a ‘genuine’ issue concerning everemsd component of its case.American
Eagle Airlines, Inc. v. Air Line Pilots Ass'n, Int343 F.3d 401, 405 (5th Cir. 2003) (quoting
Morris v. Covan World Wide Moving, Ind44 F.3d 377, 380 (5th Cir. 1998)).

“A fact is material only if its resolution wouldfatt the outcome of the action . . . and an
issue is genuine only ‘if the evidence is suffitiear a reasonable jury to return a verdict for the
[nonmovant].” Wiley v. State Farm Fire and Cas. C&85 F.3d 206, 210 (5th Cir. 2009)
(internal citations omitted). When determining Wiex the nonmovant has established a genuine
issue of material fact, a reviewing court must ¢ares“all facts and inferences . . . in the light
most favorable to the [nonmovant].’Boudreaux v. Swift Transp. Co., In@02 F.3d 536,
540 (5th Cir. 2005) (citingArmstrong v. Am. Home Shield Cqr833 F.3d 566, 568 (5th Cir.
2003)). Likewise, all “factual controversies [@oebe resolved] in favor of the [nonmovant], but
only where there is an actual controversy, thaviggn both parties have submitted evidence of
contradictory facts.” Boudreaux 402 F.3d at 540 (citind.ittle, 37 F.3d at 1075 (emphasis
omitted)). Nonetheless, a reviewing court may heeigh the evidence or evaluate the
credibility of witnesses.”Boudreaux 402 F.3d at 540 (citinylorris, 144 F.3d at 380). Thus,
“[tlhe appropriate inquiry [on summary judgment]wghether the evidence presents a sufficient
disagreement to require submission to a jury orthdreit is so one-sided that one party must
prevail as a matter of law.”Septimus v. Univ. of Housto899 F.3d 601, 609 (5th Cir. 2005)
(quotingAnderson v. Liberty Lobby, In&77 U.S. 242, 251-52 (1986)).

V. Analysis and Discussion

All of the plaintiff's present claims are barred ks judicatabecause they are all based

on the same nucleus of operative facts and eitkee wr could have been asserteamnethu |

Additionally, he is seeking privileges rather thaghts, and none of his allegations that are
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properly before the Court constitute violationsaoferm or condition of his employment. For
those reasons, and for the supplementary reasandoltow, the Court grants the defendant’s
motion in its entirety.

A. Res Judicata

The Court grants the defendant’'s whole motion basadres judicata “Claim
preclusion, orres judicata,bars the litigation of claims that either haverbéggated or should
have been raised in an earlier suiPétro-Hunt, L.L.C. v. United State365 F.3d 385, 395 (5th
Cir. 2004) (quotingn re Southmark Corpl63 F.3d 925, 934 (5th Cir. 1999)). To prove tha
claim is barred byes judicata a defendant must show that: (1) the parties th bwe prior suit
and current suit are identical; (2) a court of cetept jurisdiction rendered the prior judgment;
(3) the prior judgment was final and on the meatsg (4) the plaintiff raises the same causes of
action in both suitsDavis v. Dallas Rapid Area TransB83 F.3d 309, 312-13 (5th Cir. 2004).

The first three elements foes judicatahave been met: a court of competent jurisdiction
entered a final judgment on the merits regardirg ittentical parties irKonnethu I For the
fourth element, the Fifth Circuit determines whetthe same causes of action are present in both
suits by using the transactional test of the Restant (Second) of Judgments § Retro-Hunt,
L.L.C, 365 F.3d at 395-96 (citingouthmark Properties v. Charles House Cpoijg2 F.2d 862,
871 (5th Cir. 1984)). Under the transactional téste preclusive effect of a prior judgment
extends to all rights the original plaintiff hadtlvirespect to all or any part of the transactian, o
series of connected transactions, out of which[dniginal] action arose.” Petro-Hunt, L.L.C.
365 F.3d at 395-96 (internal quotation omitted).

To discern a “nucleus of operative facts,” the €aonsiders “whether the facts are

related in time, space, origin, or motivation, wiest they form a convenient trial unit, and
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whether their treatment as a unit conforms to #tigs’ expectations or business understanding
or usage.” Davis, 383 F.3d at 313 (internal quotation omitted). riake this determination, the
Court “look[s] to the factual predicate of the ah&i asserted, not the legal theories upon which a
plaintiff relies.” Eubanks v. FDIC977 F.2d 166, 171 (5th Cir. 1992) (internal attias omitted).
Granted, subsequent wrongs by a defendant comstiiedy causes of actionBlair v. City of
Greenville 649 F.2d 365, 368 (5th Cir. 1981) (internal emias omitted). Nevertheless, when
more harms arising from the same causes of actoaraduring the pendency of a case, they
must be brought at that time to avoid the effeétses judicata Oreck Direct, LLC v. Dyson,
Inc. 560 F.3d 398, 403 (5th Cir. 2009).

The plaintiff's present causes of action are albdal on the same nucleus of operative
facts asKonnethu | Although some of the claims in the two suitdddif they are almost all
based on the plaintiff's desire for a transfer, afidarose prior to th&onnethu Icourt’s final
judgment. His disability claim and desire for attbe parking space arose from medical
documentation that he possessed before a finalnjadg was rendered iKonnethu 1 In
Konnethu | the plaintiff conceded that the defendant grarited intermittent FMLA leave.
Nevertheless, his present FMLA claim repeats timeesassertion, and it is based on his second
EEOC charge dated October 13, 2009, which is béformethu lwas decided. The plaintiff
could have and should have sought to amend his leamhpo include any subsequent denial of
FMLA leave, but he did not. Thus, the Court detiees that all of his claims are barredrieg
judicata

B. 42 U.S.C. § 1981, National Origin Discriminatio

The Court grants the defendant’s motion regartegplaintiff's Section 1981 claim for

national origin discrimination, which he allegedboth suits. As th&onnethu Icourt noted, the

7115



plaintiff had not stated a claim to enforce hishtgyunder Section 1981, because he failed to
make a claim to enforce his rights under Sectiodll@ursuant to 42 U.S.C. § 1983ee Jett v.
Dallas Indep. Sch. Dist491 U.S. 701, 731-32 (1989) (noting that Sec1i®81 does not provide

a separate cause of action against local governergities) (superseded on other grounds). In
both suits, the plaintiff failed to make any fadtallegations that the defendant violated Section
1981 based on an official policy or the decisionaofinal policy maker, even though such
allegations are necessary to sustain a Section daBa. See James v. Texas Collin Couiy5s
F.3d 365, 375 (5th Cir. 2008). For that reasor,kbnnethu Icourt dismissed this claim, and
yet the plaintiff brings the same claim in thistsuiOnce again he fails to offer any specific
factual allegations of this particular type of disgnation, and once again he fails to offer
evidence that the defendant had a policy or cust@ndeprived him of his constitutional rights.
Accordingly, the Court grants the defendant’s moba this issue.

C. ADA

The Court grants the defendants’ motion regarthegplaintiff's ADA claim. To make a
prima faciecase of ADA discrimination, a plaintiff must showat he: “(1) suffers from a
disability; (2) was qualified for the job; (3) waabject to an adverse employment action; and (4)
was . . . treated less favorably than non-disablagloyees.” Seaman v. CSPH, Incl79 F.3d
297, 300 (5th Cir. 1999).

However, the mere violation of the ADA alone doed establish injury. Rather, the
plaintiff must show that the defendant’'s ADA viotat proximately caused his actual injury
before he can recoveSeeArmstrong v. Turner Indus., Incl41 F.3d 554, 562 (5th Cir. 1998).
The plaintiff also bears the burden of suggestingasonable accommodation to his employer.

Taylor v. Principal Financial Group93 F.3d 155, 165-66 (5th Cir. 1996) (internahtdn
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omitted). Further, he must demonstrate that hddcparform his essential job dutiesSee
Chandler v. City of Dallas2 F.3d 1385, 1393-94 (5th Cir. 1993). That isduse a “qualified”
person must be “able to meet all of a program’suiregnents in spite of his handicap.”
Southeastern Cmty. College v. David2 U.S. 397, 406 (1979).

Thus, an employer’s duty to make reasonable acamhations does not require him to
“relieve the employee of any essential functionshef job, modify the actual duties, or reassign
existing employees or hire new employees to perfimose duties.”"Robertson v. Neuromedical
Center 161 F.3d 292, 295 (5th Cir. 199&grt. denied 526 U.S. 1098 (1999). Nor does the
ADA require an employer to provide the “best” aceoatdation or the employee’s preferred
accommodation, but rather only an accommodatiorfitsent to meet the [employee’s] job-
related needs.”"EEOC v. Agro Distribution, LLC555 F.3d 462, 471 (5th Cir. 2009) (internal
citation omitted). Nevertheless, once the empldyer been put on notice of its employee’s need
for an ADA accommodation, both parties must engaga good faith interactive process to
develop a reasonable accommodatiboulseged v. Azko Nobel In&78 F.3d 731, 736 (5th Cir.
1999).

Although the plaintiff did not bring a disabiligiaim in Konnethu ] his claim arises out
of the same nucleus of operative facts as wereeptehiring that case: he wants to be promoted
or transferred and to receive preferential parkimpe Konnethu Icourt found that he had shown
no medical reason necessitating another transtgimgithat he had proffered “no evidence
showing that his medical conditions . . . were isidhtly disabling to prevent him from
performing his job duties in one area of the hadfntt not in another.”

As for his desired parking space, he could havkeaohin a covered handicapped space at

his work site by obtaining a handicapped decal.rddweer, the proximity of his parking space to
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the entrance of his work site is irrelevant to @msployment, given the fact that he alleges an
ocular disability, despite driving himself a sigo#nt distance to get to work each daSee
Burch v. Coca-Cola Cp119 F.3d 305, 314 (5th Cir. 1997) (noting thatAAEquires employers
to reasonably accommodate an employee “only insadgjhis disability] limits an employee’s
ability to perform his or her job.”). Lastly, tHetter from the plaintiff's doctor that requested
those accommodations was dated July 13, 2009 —+eébKEfinnethu Ilwas decided. Thus, he
could have made those facts known in his earliér stihe Court finds that he is now barred
from asserting this claim.

D. Title VII Discrimination

The Court grants the defendant’s motion regardmegptaintiff’'s Title VII claim because
he has failed to exhaust his administrative rensgdiad regardless, he cannot establiphiraa
facie claim of discrimination based on a failure to praeno Prior to seeking judicial relief, a
plaintiff alleging employment discrimination or adiition must exhaust administrative remedies
by filing an administrative charge with the EEONIcClain v. Lufkin Indus., Inc519 F.3d 264,
273 (5th Cir. 2008) (internal citation omitted).Orie of the central purposes of [an EEOC]
charge is to put employers on notice of the ‘existeand nature of the charges against them.”
Manning v. Chevron Chem. C&32 F.3d 874, 879 (5th Cir. 2003) (citikdcOC v. Shell Oll
Co, 466 U.S. 54, 77 (1984)). Moreover, a Title Miitsis limited to “the scope of the EEOC
investigation which could reasonably grow out oé tadministrative charge.”Fine v. GAF
Chem. Corp.995 F.2d 576, 578 (5th Cir. 1993) (internal etatomitted).

For those reasons, a court action cannot enconfpats or issues not relating to the
subject matter of the EEOC charg€ine, 995 F.2d at 578Thomas v. Texas Dep’t of Crim.

Justice 220 F.3d 389, 395 (5th Cir. 2000) (internal amtas omitted). Otherwise, “allowing a
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complaint to encompass allegations outside the tanfbthe predicate EEOC charge would
circumvent the EEOC’s investigatory and conciligtavle, as well as deprive the charged party
of notice of the charges.Clayton v. Rumsfe]d.06 Fed. Appx. 268, 271 (5th Cir. 2004) (internal
citation omitted). To determine whether a plaintiff's claims fall withthe scope of the EEOC
charge, the Court begins with the “obvious proposithat the crucial element of a charge of
discrimination is the factual statement containeerein.” Sanchez v. Standard Brands, Inc.
431 F.2d 455, 462 (5th Cir. 1970).

The plaintiff failed to exhaust his administragenedies before asserting a Title VII claim
because his most recent EEOC charge does not kantaice discrimination claim. Rather, on
that charge he only checked boxes for disability eetaliation. Nor does the factual statement
portion of his EEOC charge disclose a claim of rdiserimination. Accordingly his Title VII
discrimination claim fails for this additional reas See Manning332 F.3d at 879.

Even assumingarguendo that the plaintiff was allowed to assert a Titlell V
discrimination claim at this juncture, he still hast established higrima faciecase. An
employee presents prima facie case of discrimination in a failure to promote ecdsy
demonstrating that: (1) he belongs to a proteckaskg(2) he sought a position for which he was
qualified; (3) he was rejected for that positiomda(4) the employer continued to look for
applicants with the plaintiff's qualificationsCelestine v. Petroleos de Venezuella 226 F.3d
343, 354-55 (5th Cir. 2001) (citingaynes v. Pennzoil Ca207 F.3d 296, 300 (5th Cir. 2000)).
“To raise an inference of discrimination, the ptdéfrmay compare his treatment to that of nearly
identical, similarly situated individuals.Bryant v. Compass Group USA Iné13 F.3d 471, 478
(5th Cir. 2005) (internal citation omitted). Cas#gace discrimination based on circumstantial

evidence are subject to the burden-shifting anslgéMcDonnell Douglas Corp. v. Gregdl11l

11/15



U.S. 792, 802-04 (1973).The plaintiff bears the burden of provingpema faciecase of race
discrimination by a preponderance of the evidendexas Dep’t of Community Affairs v.
Burdine 450 U.S. 248, 252-53 (1981).

The plaintiff makes unproven assertions that thefemmblant failed to reasonably
accommodate him with a transfer or promotion, kioffers no evidence of similarly situated
employees of a different race who were treated niawerably. Nor does his complaint
adequately allege facts showing that he sufferedduerse employment action on the basis of
his race. His subjective belief of race discriniior without more, is insufficient to meet his
summary judgment burdenSee Bauer v. Albemarle Coyd.69 F.3d 962, 967 (5th Cir. 1999)
(internal citations omitted). Accordingly, the Court grants the defendant’s motim this issue
for this additional reason.

E. Title VII Retaliation

The Court grants the defendant’s motion regardnggplaintiff's retaliation claims. In
addition to being barred s judicata the claim is not established pyima facieevidence of
retaliation. To establish prima faciecase of retaliation, a plaintiff must show that) (i
engaged in an activity protected by Title VII; @) adverse employment action occurred; and
(3) a causal link existed between the protectedicand the adverse actioBrazoria County,

Tex. v. EEOC391 F.3d 685, 692 (5th Cir. 2005). The statuigéngs “protected activity” as

® The Fifth Circuit has restated teDonnell Douglasurden-shifting framework as follows:
[T]he plaintiff must first establish prima faciecase of discrimination, and if [he] successfully
does so, the defendant shall respond by settirig far legitimate, non-discriminatory reason for
its decision. If the defendant produces a legitani@ason, any presumption of discrimination
raised by the plaintiff' prima faciecase vanishes. However, the plaintiff may stibid summary
judgment if [he] demonstrates a genuine issue dierie fact whether the legitimate reasons
proffered by the defendant are not its true regdmunsinstead are a pretext for discrimination.

Septimus v. Univ. of Housto899 F.3d 601, 609 (5th Cir. 2005).

" Moreover, the plaintiff did not assert his failkicepromote allegations in his complaint, and seyttare not
properly before the CourtSee Cutrera v. Bd. of Supervisors of La. State UAR9 F.3d 108, 113 (5th Cir. 2005).
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opposition to any practice rendered unlawful byleTiIl. 42 U.S.C. § 2000e-3(a). The
protected activity that the plaintiff engaged itin§g an EEOC charge, occurred on October 13,
2009 - one day after the allegedly retaliatoryaactook place. Therefore, he cannot make his
prima faciecase by showing a causal connection between titegbed activity and the adverse
action.

In his response, the plaintiff attempts to alléggts in support of his retaliation claim that
are outside the scope of his complaint and his EEQ&ge. The plaintiff's termination is
outside the scope of his EEOC charge, and he haamended his complaint to include his
termination. Thus, he has not given the defenddatuate notice of his causes of action related
to his terminatiof. Therefore, he has failed to exhaust his admatistr remedies with this
allegation as well. Plus, the defendant has dofferdegitimate, non-pretextual reason for the
plaintiff’'s termination: his failure to respond glkly enough to a patient emergency in the
Intensive Care Unit. While this claim may giveert® a factual dispute, it is neither material nor
genuine. It is improperly before the Court, and paintiff has offered insufficient evidence to
refute the defendant’s rationale for its businessision?

F. FMLA

The Court grants the defendant’'s motion regardivg glaintiff's FMLA claim. The
FMLA prohibits employers from “interfer[ing] withrestrain[ing], or deny[ing] the exercise or
the attempt to exercise, any right provided undlee’act. 29 U.S.C. 8§ 2615(a)(1). In addition,

the FMLA prohibits employers from “discharg[ing] @an any other manner discriminat[ing]

8 SeeSectionV(D), supra.

% This same rationale applies to the plaintiff'slpinlg claim. That claim arises from the interaatithat the plaintiff
had with his supervisor during and immediately raftee plaintiff's actions which caused an allegeslagl in
addressing this same patient emergergge also, Cutrerad29 F.3d at 113.
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against any individual for opposing any practicedmainlawful” by the act 29 U.S.C. §
2615(a)(2). The FMLA mandates that an employentgedigible employees “a total of 12
workweeks of leave during any 12-month periddhe employee has “a serious health condition
that makes him unable to perform the functionsisfgwosition.” 29 U.S.C. § 2612(a)(1). Upon
returning from FMLA leave, that employee is entitk® return to his previous position, or to an
equivalent position. 29 U.S.C. § 2614(a)(1).

Leave may be taken intermittently if medically esgary. 29 U.S.C. § 2612(b)(1).
Employers may not penalize an employee for exergidiis FMLA rights. 29 U.S.C. §
2615(a)(1). Nor may employers “deter employeestigpation” in FMLA-protected activities.
Arizmendiz v. Univ. of Texas at El Pa586 F. Supp. 2d 710, 715-16 (W.D. Tex. 2009 e(méal
guotation omitted).

Generally, theMcDonnell Douglasburden-shifting framework applies to determine
whether an employer retaliated against him for @serg his FMLA rights. Hunt, 277 F.3d at
768 (internal citations omitted). If the plaintiffeets his burden, the employer’s final burden “is
effectively that of proving an affirmative deferiseMachinchick v. PB Power, Inc398 F.3d
345, 355 (5th Cir. 2005) (internal citation omifte(fegarding an Age Discrimination in
Employment Act claim).

The plaintiff admits that he was never deniedrimigent FMLA leave, and he has not
alleged that he was demoted. Thus, he has presargefficient evidence of alleged FMLA

interference or retaliation. Accordingly, his FMLlofaim fails for this additional reason.
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VI. Conclusion

Based on the foregoing discussion, the Court GR8 Ml defendant’s motion.

It is SOORDERED.

SIGNED at Houston, Texas this"2@ay of August, 2011.

e S

Kenneth M. Hoyt
United States District Judge
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