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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION

KENNETH EUGENE HARRIS, 8
TDCJ-CID NO. 1439721, 8§
Petitioner, 8§
V. 8 CIVIL ACTION NO. H-10-3328
)
RICK THALER, §
Respondent. §

OPINION ON DISMISSAL

By this petition,pro se state inmate Kenneth Eugene Harris has filed aréd
habeas petition seeking relief under 28 U.S.C. §3@ba 2007 conviction in the 339th Criminal
District Court of Harris County, Texas, for manghter with a deadly weapon in cause number
1055272. (Docket Entry No.1). Because petitidmes not exhausted his state remedies before
seeking federal habeas relief, the Court will dssithe pending petition.

CLAIMS

Petitioner’s pleadings and public records refldat following: On April 27,
2007, petitioner was sentenced to twenty yearsimemient in TDCJ-CID upon a conviction for
manslaughter with a deadly weapon in cause numbgbs2l72 (Docket Entry No.1), and five
years confinement in TDCJ-CID for failure to staplaender aid in cause number 1035080 in
the 339th Criminal District Court of Harris Counfiexas. Harris v. State, N0.01-07-00392-CR
(Tex. App.—Houston [1st Dist.] 2008, no pet.) (designated for publication). The First Court
of Appeals for the State of Texas affirmed the judgt of the lower court in both convictions.
Id., Harris v. Sate, 287 S.W.3d 785 (Tex. App.—Houston [1st Dist.] 20(ho pet.)

(manslaughter conviction) (rehearing overruled onel9, 2009)abrogated by Barrios v. Sate,
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283 S.W.3d 348 (Tex. Crim. App. 2009). Petitiohas not filed a petition for discretionary
review nor sought state habeas relief from eitlaviction.
Petitioner filed the pending federal habeas ipetiton September 15, 2010.
(Docket Entry No.1). He seeks federal habeasfrigben the manslaughter conviction in cause
number 1055272 on the following grounds:
1. The state district court erred in charging the jwoy reach a
unanimous agreement to acquit petitioner beforesidening

whether he was guilty of a lesser included offense;

2. The state district court erred in overruling the@gacutor’'s jury
argument regarding the unanimous agreement inhieye;

3. The state district court abused its discretionllimwang the State to
call an expert witness that was not designated hen State’s
witness list; and,

4, The state district court abused its discretionanying petitioner’s
motion for a continuance after allowing the undeatgd expert to
testify.

(1d..
DISCUSSION

Under 28 U.S.C. § 2254, a petitioner “must exhaillisavailable state remedies
before he may obtain federal habeas corpus religdries v. Hargett, 61 F.3d 410, 414 (5th Cir.
1995). The doctrine of exhaustion, codified as rashed at 28 U.S.C. § 2254(b)(1) and (c),
reflects a policy of federal/state comit§oleman v. Thompson, 501 U.S. 722 (1991). Under this
framework, exhaustion means that the petitionertrhase presented all of his habeas corpus
claims fairly to the state’s highest court befoeerhay bring them to federal courCastille v.
Peoples, 489 U.S. 346 (1989Fisher v. Sate, 169 F.3d 295, 302 (5th Cir. 1999). Exceptions

exist only where there is an absence of availatd&Sorrective process or circumstances exist



that render such process ineffective to protectitjigs of the applicantSee 28 U.S.C. § 2254
(b)(1)(B).

Petitioner’s pleadings and public records shoat tetitioner has not presented
the claims in the pending petition to the Texasr€otiCriminal Appeals; therefore, the claims
raised in the present petition are unexhausted.calde state process remains available,
petitioner does not satisfy any statutory exceptimthe exhaustion doctrine. Accordingly, this
case is subject to dismissal for failure to exhaust

CERTIFICATE OF APPEALABILITY

A certificate of appealability from a habeas ampproceeding will not issue
unless the petitioner makes “a substantial showihthe denial of a constitutional right.” 28
U.S.C. § 2253(c)(2). This standard “includes simgwihat reasonable jurists could debate
whether (or, for that matter, agree that) the jetishould have been resolved in a different
manner or that the issues presented were adequdéseérve encouragement to proceed further.”
Sack v. McDaniel, 529 U.S. 473, 484 (2000) (internal quotations aitetions omitted)Beazley
v. Johnson, 242 F.3d 248, 263 (5th Cir. 2001). On the otierd, when denial of relief is based
on procedural grounds, the petitioner must not @hlgw that “jurists of reason would find it
debatable whether the petition states a valid ct#ithe denial of a constitutional right,” but also
that they “would find it debatable whether the digstcourt was correct in its procedural ruling.”
Beazley, 242 F.3d at 263 (quotingack, 529 U.S. at 484)ee also Hernandez v. Johnson, 213
F.3d 243, 248 (5th Cir. 2000). A district court yndeny a certificate of appealabilitgia
sponte, without requiring further briefing or argumenilexander v. Johnson, 211 F.3d 895, 898

(5th Cir. 2000). The Court has determined thaitipaer has not made a substantial showing

! The pending petition is also subject to the statdtimitations in 28 U.S.C. § 2244(d).
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that reasonable jurists would find the Court's maheral ruling debatable. Therefore, a
certificate of appealability from this decision Mok denied.

CONCLUSION

Based on the foregoing, the Court ORDERS thewig:

1. Petitioner's federal habeas action is DISMISSED WOUT
PREJUDICE for failure to exhaust.

2. Petitioner’s application to procea forma pauperis (Docket Entry No.3)
is GRANTED.

3. A certificate of appealability is DENIED.
4, All other pending motions, if any, are DENIED.
The Clerk will provide a copy of this Order teetparties.

SIGNED at Houston, Texas, this 4th day of Novempei0.

-

Wc/—/ﬁ*b.__—.

MELINDA HARMON
UNITED STATES DISTRICT JUDGE




