Barrios et al v. Great American Assurance Company et al Doc. 35

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION

HORACIO BARRIOS et al, 8
8
Plaintiffs, 8

VS. 8 CIVIL ACTION NO. H-10-3511
8
GREAT AMERICAN ASSURANCE 8
COMPANY, et al, 8
8
Defendants. 8

MEMORANDUM OPINION AND ORDER
Introduction

Pending before the Court is the defendant’'s, GAgakrican Assurance Company,
motion for summary judgment (Docket Entry No. 2Ihe plaintiffs, Horacio Barrios and Jose
Jorge Batres, filed a response (Docket Entry N9, @4which Great American replied (Docket
Entry No. 25). Also pending is the other defent&amayview Loan Servicing, LLC, motion for
summary judgment (Docket Entry No. 29), to which thaintiffs responded (Docket Entry No.
34). After having carefully reviewed the motiotise responses, the record and the applicable
law, the Court grants both defendants’ motiondairtentirety.

Il. Factual Background

This case concerns a dispute over who is insured nder-placed insurance policy
covering a commercial property damaged during ldane Ike, which is located at 1923 Main
Street, Houston, Texas 77002. While the plaintfésm co-ownership of the property, Barrios
is listed as the mortgagor under a mortgage loah Bayview. Bayview, in turn, required the
plaintiffs to maintain an insurance policy coveripgtential wind, hail and hurricane damage.

When the plaintiffs failed to do so, Bayview arradgor Great American to issue it a lender-
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placed insurance policy,which covered the property during all relevant eimto protect
Bayview’s mortgagee interest in the property. Bewywrequired the plaintiffs to make the
monthly payments on this policy. The notice ofurace reflects Batres and Barrios as the
mortgagors and Bayview as the insured mortgagee.

On September 13, 2008, Hurricane lke damaged rihyigedy. On March 16, 2009, an
insurance adjuster inspected the property, and tGhezerican ultimately paid $40,999.63
towards repairing the property. On August 18, 20he plaintiffs filed suit in state court, and
the defendants timely removed the suit to this €owhich has jurisdiction pursuant to 28
U.S.C. § 1332.

lll.  Contentions of the Parties

A. The Plaintiffs’ Contentions

The plaintiffs contend that the amount of moneyt tBaeat American paid towards
repairing the property was insufficient to compléte repairs. They assert claims for breach of
contract, violations of the Texas Deceptive Tradackces Act (“DTPA”) and the Texas
Insurance Code, common law fraud and negligendeey Brgue that Bayview failed to compel
Great American to expend enough money to comphetedpairs. They maintain that, although
they are not in privity with and lack standing atsi General American, equitable concerns
should allow them to force Great American to perfaihe duties that it allegedly owes the

plaintiffs under the policy.

! Master Policy No. 5231361.

2 In the plaintiffs’ original petition, they also sested claims for fraud in a real estate transagctiegligent
misrepresentation, suit on sworn account, tortiatexference with existing contract and breachhefduty of good
faith and fair dealing. However, after the defemddiled their motions for summary judgment, theimiffs filed

an amended petition, apparently relinquishing thedaens. To the extent that the plaintiffs ardl stitempting to
assert a claim for the breach of duty of good faitld fair dealing, the Court will address why thktim fails in
SectionV(2), infra.
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B. The Defendants’ Contentions
1. Great American’s Contentions

Great American claims that the plaintiffs lack slisg to assert any claims against it. It
asserts that the plaintiffs’ breach of contractFATand Texas Insurance Code claims are barred
because they are not named insureds, additionateids or third-party beneficiaries under the
policy. It avers that the plaintiffs’ have notegked facts to support their fraud claim, and that
Texas law does not recognize a negligence causetioh against an insurer.

2. Bayview’s Contentions

Bayview also contends that the plaintiffs lack giag to bring their claims, and that they
cannot establish the requisite elements of thekrésd causes of action.
IV.  Standard of Review

Federal Rule of Civil Procedure 56 authorizes surgnmiadgment against a party who
fails to make a sufficient showing of the existentan element essential to that party’s case and
on which that party bears the burden at tri8ke Celotex Corp. v. Catre#t77 U.S. 317, 322
(1986); Little v. Liquid Air Corp., 37 F.3d 1069, 1075 (5th Cir. 19948n(bang. The movant
bears the initial burden of “informing the Courttbg basis of its motion” and identifying those
portions of the record “which it believes demon&trthe absence of a genuine issue of material
fact.” Celotex 477 U.S. at 323see alsoMartinez v. Schlumbettd. 338 F.3d 407, 411 (5th
Cir. 2003). Summary judgment is appropriate ife“thleadings, the discovery and disclosure
materials on file, and any affidavits show thatr¢hiss no genuine issue as to any material fact
and that the movant is entitled to judgment as ianaf law.” Fed. R. Civ. P. 56(c).

If the movant meets its burden, the burden theftssto the nonmovant to “go beyond the

pleadings and designate specific facts showingttieae is a genuine issue for trialStults v.
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Conoco, Inc.76 F.3d 651, 656 (5th Cir. 199@iting TubacexInc. v. M/V Risan45 F.3d 951,
954 (5th Cir. 1995)Little, 37 F.3d at 1075). “To meet this burden, the novemt must
‘identify specific evidence in the record and artate the ‘precise manner’ in which that
evidence support[s] [its] claim[s].” Stults 76 F.3d at 656 (quotingorsyth v. Barr 19 F.3d
1527, 1537 (5th Cir. 1994%ert. denied513 U.S. 871 (1994)). The nonmovant may nosBati
its burden “with some metaphysical doubt as tontfaerial facts, by conclusory allegations, by
unsubstantiated assertions, or by only a scintillavidence.” Little, 37 F.3d at 1075 (internal
guotation marks and citations omitted). Insteadmust set forth specific facts showing the
existence of a ‘genuine’ issue concerning everemsd component of its case.American
Eagle Airlines, Inc. v. Air Line Pilots Ass'n, Int343 F.3d 401, 405 (5th Cir. 2003) (quoting
Morris v. Covan World Wide Moving, Ind.44 F.3d 377, 380 (5th Cir. 1998)).

“A fact is material only if its resolution wouldfatt the outcome of the action . . . and an
issue is genuine only ‘if the evidence is suffitiar a reasonable jury to return a verdict for the
[nonmovant].” Wiley v. State Farm Fire and Cas. C&85 F.3d 206, 210 (5th Cir. 2009)
(internal citations omitted). When determining Wiex the nonmovant has established a genuine
issue of material fact, a reviewing court must ¢ares“all facts and inferences . . . in the light
most favorable to the [nonmovant].’Boudreaux v. Swift Transp. Co., In@02 F.3d 536,
540 (5th Cir. 2005) (citingArmstrong v. Am. Home Shield Cqr33 F.3d 566, 568 (5th Cir.
2003)). Likewise, all “factual controversies [@oebe resolved] in favor of the [nonmovant], but
only where there is an actual controversy, thaiviggn both parties have submitted evidence of
contradictory facts.” Boudreaux 402 F.3d at 540 (citind.ittle, 37 F.3d at 1075 (emphasis
omitted)). Nonetheless, a reviewing court may heeigh the evidence or evaluate the

credibility of witnesses.”Boudreaux 402 F.3d at 540 (citinylorris, 144 F.3d at 380). Thus,

4711



“[tlhe appropriate inquiry [on summary judgment]wghether the evidence presents a sufficient
disagreement to require submission to a jury orthéreit is so one-sided that one party must
prevail as a matter of law.”Septimus v. Univ. of Housto899 F.3d 601, 609 (5th Cir. 2005)
(quotingAnderson v. Liberty Lobby, In&77 U.S. 242, 251-52 (1986)).
V. Analysis and Discussion

The Court grants both of the defendants’ motiomstonmary judgment in their entirety
because it determines that the plaintiffs lack ditagn to bring suit under the insurance policy.
The plaintiffs are not named insureds, additionalireds or intended third-party beneficiaries of
the policy. Regarding Great American’s motion, piaintiffs appeal only to equity, conceding
that it has no privity with Great American and lastanding, and conceding that Great
American’s arguments are legally correct. Regay@ayview’s motion, the plaintiffs have cited
no legal obligation requiring Bayview to have erdrimore effort to force General American to
pay the plaintiffs more money under the policy. eT®ourt declines the plaintiffs’ invitation to
“circumvent the law” due to equitable considerasidhat, standing alone, are insufficient to
survive either defendant’s summary judgment motidrhis explanation alone is sufficient to
find in the defendants’ favor, but the following dittbnal reasons undergird the Court’s
holding?

1. Breach of Contract

The Court grants the defendants’ motions regardeg plaintiffs’ breach of contract

claims. To establish a claim for breach of cortfraglaintiff must show: “[1] the existence of a

valid contract, [2] the plaintiff's performance ¢endered performance, [3] the defendant’s

% Great American objects to portions of the plafstiharration of relevant facts and to some of thebffered
summary judgment evidence. Ruling completely iraBrAmerican’s favor on its summary judgment matithe
Court dismisses its objections as moot.
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breach of the contract, and [4] damages as a rekthie breach."Trahan v. Fire Ins. Exch179
S.W.3d 669, 674-75 (Tex. App. — Beaumont 2005, eto ffcitingSullivan v. Smith110 S.W.3d
545, 546 (Tex. App. — Beaumont 2003, no pet.).

Regarding Great American, its contractual oblmadi are limited to its named insured:
Bayview. The plaintiffs are not listed as insuredsadditional insureds in the policy between
Great American and Bayvielv. Without a valid contract between Great Americanl ahe
plaintiffs, the plaintiffs’ cannot establish anyesient of this claim against itSee Trahanl179
S.W.3d at 674-75 (citinGullivan 110 S.W.3d at 546). Regarding Bayview, the dalpwn
contract between it and the plaintiffs is the uhdeg promissory note secured by a deed of trust
on the property, and the plaintiffs have neithesea®d a breach of that note or deed, nor
established any element of a breach of contrachakagarding those documents.

Nor are the plaintiffs third-party beneficiariestbe policy. To qualify as a third-party
beneficiary of an insurance contract, a plaintiffighprove that: (1) it was not privy to the
contract; (2) the contract was made at least ihfpaints benefit; and (3) the contracting parties
intended to benefit the plaintiff by their contractalman Home Fed. Sav. & Loan Ass’'n of
lllinois v. American Bankers Ins924 F.2d 1347, 1350 (5th Cir. 1991) (internakltogins
omitted). Furthermore, Texas law has a presumg@gainst third-party beneficiarieSee First
Union Nat'| Bank v. Richmont Capital Partners I,PL. 168 S.W.3d 917, 929 (Tex. App. —

Dallas 2005, no pet.) (citin@allas Firefighters Ass’'n v. Booth Research Groum;. 156

* The policy lacks any endorsement making the pfsmamed insureds. The mortgage protection msce form,
to which the defendants alone are parties, sesdifiat:
Irrespective of any other party having an insurablerest in the property [Great American] shall
not be liable for more than [Bayview's] interesttire property unless the other party has been
named by [Great American] as an Additional Insuwiader the policy . . . [Great American] shall
not be liable for more than the amount of loss réigas of the number of parties insured under the
policy.
And although the policy has an “additional insurelibss payee endorsement,” that endorsement ddéekesignate
the plaintiffs as additional insureds either. ok, nowhere in the policy is the definition oh&ured” expanded to
include the plaintiffs.
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S.W.3d 188, 192-93 (Tex. App. — Dallas 2005, penied)). In deciding whether a third party
may enforce or challenge a contract between otitessthe contracting parties’ intent (not that
of the claimed beneficiary) that controlBirst Union Nat'l Bank 168 S.W.3d at 928-29 (citing
MCI Telecommunications Corp. v. Texas UtilitiescEl€o, 955 S.W.2d 647, 651 (Tex. 1999)).
“If there is any reasonable doubt as to the intd@nthe contracting parties to confer a direct
benefit on the third party, then the third-partynékciary claim must fail.” First Union Nat'l
Bank 168 S.W.3d at 929 (citinQallas Firefighters Ass’n156 S.W.3d at 192-93).

The plaintiffs cannot establish themselves asdtparty beneficiaries because they
cannot show that either defendant intended to seaubenefit for the plaintiffs and that the
defendants contracted directly for that bene8ee Talman924 F.2d at 1350. To the contrary,
the policy expressly states that the plaintiffs @oé intended third-party beneficiaries because it
specifies that “[u]nless specifically added by ersément, the mortgagor is not an Insured under
the policy.” Therefore, the Court grants both defemts’ motions on the breach of contract issue.

2. DTPA and Texas Insurance Code

The Court also grants both defendants’ motionsrogg the plaintiffs’' DTPA and Texas
Insurance Code claims. “To maintain a DTPA causaabion, the claimant must establish that
(1) he or she is a consumer of the defendant’s goodervices; (2) the defendant committed a
false, misleading, or deceptive act in connectiath ihe lease or sale of goods or services,
breached an express or implied warranty, or engaget unconscionable action or course of
action; and (3) such actions were the producingeai the claimant’s actual damages:ix v.
Flagstar Bank, FSB242 S.W.3d 147, 159 (Tex. App. — Ft. Worth, 20@7t denied)(citing,

inter alia, TEX. Bus. & Com. CoDE § 17.50(a)).
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Regarding the first element, a “consumer” under BT PA is an individual “who seeks
or acquires by purchase or lease, any goods oicesrV Tex. Bus. & CoM. CoDE § 17.45(4).
“Generally, a person cannot qualify as a consurh#rel underlying transaction is a pure loan
because money is considered neither a good noiceenFix, 242 S.W.3d at 160 (citing
Riverside Nat'l Bank v. Lewi$03 S.W.2d 169, 173-74 (Tex. 198%¢e also, Marketic v. U.S.
Bank Nat'l Ass0¢.436 F. Supp. 2d 842, 855 (N.D. Tex. 2008he plaintiffs are not DTPA
“‘consumers” with respect to either defendant. THaingffs have no direct contractual
relationship with Great American, and their relasbip with Bayview is as a mortgagor under a
commercial mortgage loan. Therefore, the plainttanot establish the first element of a DTPA
violation.

Regarding the second element, even assumniggendothat the plaintiffs were DTPA
consumers, they have still proffered insufficiemidence that Great American or Bayview
engaged in any “false, misleading or deceptivecagiractice” or in an “unconscionable action
or course of action.” HAx. Bus. & Com. CobE 88 17.46(b), 17.50(a). Regarding the third
element, the plaintiffs have alleged damages, ey have failed to show a causal relationship
between those alleged damages and either defesdactions. Therefore, the Court grants
summary judgment on their DTPA claims.

Likewise, the plaintiffs’ Texas Insurance Codermds fail becauseas shown above, they
are not named insureds, additional insureds od-pérty beneficiaries. At most, they are third-
party claimants, and Texas Insurance Code claimsiaavailable to third-party claimant§ee
Crown Life Ins. Co. v. Casted2 S.W.3d 378, 384 n.1 (Tex. 2000). “[A] thipduty claimant
has no contract with the insurer or the insured, has no legal relationship to the insurer . . .

[and] has no basis upon which to expect or demédmad tenefit of the extra-contractual
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obligations imposed on insurers under [Texas Inmmegadode § 541].””Atlantic Lloyds Ins. Co.
v. Butler, 137 S.W.3d 199, 220 (Tex. App. — Houston [1st.D&004) (quotincAllstate Ins. Co.
v. Watson876 S.W.2d 145, 149 (Tex. 1994)). Accordinglyhiad-party claimant has no direct
cause of action against an insurer for unfair cla@tilement practicesSee Allstate876 S.W.2d
at 146.

Bayview is not an insurer, and even if Great Anmaaribreached the policy, the breach of
an insurance policy does not automatically give ris liability under the DTPA or Texas
Insurance Code 8§ 541. Rather, claims under the D&RA Section 541 require the same
predicate for recovery as a bad faith cause obactHigginbotham v. State Farm Mut. Auto.
Ins. Co, 103 F.3d 456, 460 (5th Cir. 1997) (internal attias omitted). To recover for such a bad
faith claim, a plaintiff must prove that a defentdfiLl] had no reasonable basis for denying or
delaying payment of a claim, and [2] the insuregwror should have known that fact?errotta
v. Farmers Ins. Exch47 S.W.3d 569, 575 (Tex. App. — Houston [1st Pi2001, no pet.)
(internal citations omitted). However, “[w]hen tlhwderlying claim upon which an insured’s
extra-contractual claims are premised is found dwehbeen properly denied, . . . his extra-
contractual claims necessarily failPerrotta 47 S.W.3d at 575 (internal citation omitt&d).
Furthermore, insurers do not owe a duty of goothfand fair dealing to third-party claimants.
Tex. Farmers Ins. Co. v. Sorigr@81 S.W.2d 312, 317 (Tex. 1994).

The plaintiffs cannot establish either element aofbad faith claim against either
defendant. The plaintiffs are not parties to tbégy and are thus legally incapable of proving

that either defendant had a clear liability regagdnonexistent duties owed to the plaintiffs. The

® The possibility of bad faith absent breach of caxcttis limited to instances when the insurer,énying the claim,
commits an act so extreme that an injury occurthtoinsured that is clearly independent of the gyotilaim.
Republic Ins. Co. v. Stoke903 S.W.2d 338, 341 (Tex. 1995). The plaintifése offered insufficient proof of such
extreme conduct here.
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plaintiffs cannot establish a bad faith cause ¢ibac and therefore they cannot sustain a DTPA
or Insurance Code violation either. Accordinglyge t@ourt grants both defendants’ motions
regarding these claims.

3. Fraud

The Court grants the defendants’ motions regartheglaintiffs’ fraud claims. To prove
a claim for fraud, the plaintiffs must establishatth

(1) a material representation was made; (2) theesgmtation was false; (3) when

the representation was made, the speaker knewsifalse, or made it recklessly

without any knowledge of the truth and as a positssertion; (4) the speaker

made the representation with the intent that thergparty should act upon it; (5)

Fhe party acted in reliance on the representa#ind;(6) the party thereby suffered

injury.

Aquaplex, Inc. v. Rancho la Valencia, |97 S.W.3d 768, 774 (Tex. 2009).

The plaintiffs have not proffered any evidenceattithey relied on a material
misrepresentation made by Great American to indbeen into any action that caused them
injury. Nor have the plaintiffs shown that Bayviemade any representations to them regarding
either the claim adjustment or the repairs to ttoperty. Accordingly, they fail to establish any
essential element of their fraud claim againstezittefendant.

4, Negligence

The Court grants the defendants’ motions regartheglaintiffs’ negligence claims. To
establish a claim for negligence, the plaintiffs sngshow that: (1) the defendants owed the
plaintiff a legal duty; (2) the defendants breachtw®at duty; (3) the plaintiffs suffered injury; and

(4) that the defendants’ breach was the proximatese of that injury. See Nabors Drilling,

U.S.A,, Inc. v. Escot®88 S.W.3d 401, 404 (Tex. 2009) (internal citasi@mitted). However,

® The plaintiffs contend that Bayview’s alleged filavas committed via “a blatant non-disclosure” aftemial facts
concerning the policy. However, the first page loé fpolicy and the notice of insurance list Bayviewt the
plaintiffs, as the insured. The latter documenb altates that “coverage may not meet the mortgagonsurance
needs.”
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Texas does not recognize a cause of action agamshsurer or agent for common law
negligence, because the breach of the duty of atidand fair dealing is the only common law
cause of action against an insurémiverse Life Ins. Co. v. Gile881 S.W.2d 44, 53 n.6 (Tex.
App. — Texarkana 1994), aff'd in relevant part, 50V.2d 48 (Tex. 1997) (internal citations
omitted).

Accordingly, even if the plaintiffs could showat Great American was their insurer,
their negligence claim against it fails as a matkifaw because that cause of action is not
recognized in TexasSee Universe Life Ins. C@81 S.W.2d at 53 n.6. Regarding Bayview, the
plaintiffs fail to identify any particular legal tputhat Bayview owed and yet failed to perform.
In short, the policy was between the two defendaantsl the plaintiffs’ alleged grievances are
legally irrelevant to that policy. Thus, the Cogrants the defendants’ motions.

VI.  Conclusion

Based on the foregoing discussion, the Court GR8Mdth of the defendants’ summary
judgment motions in their entirety. All relief nexpressly granted is denied.

It is SOORDERED.

SIGNED at Houston, Texas this"l@ay of August, 2011.

e S

Kenneth M. Hoyt
United States District Judge
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