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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION

BARRY PATRICK EMMETT, 8

TDCJ-CID NO. 1383329, 8

Plaintiff, 8

V. 8 CIVIL ACTION H-10-3610
DR. BETTY WILLIAMS, et al, 8

Defendants. 8§

OPINION ON DISMISSAL

Plaintiff, a state inmate proceediqgo se and in forma pauperis filed a
complaint pursuant to 42 U.S.C.§1983, allegireg ttefendants Dr. Betty Williams, Ex-Warden
Eileen Kennedy, Practice Manager Shanta CrawforiiMB-Texas Tech Executive Medical
Director Dr. Denise DeShields, and Texas Departnoér@riminal Justice Executive Director
Brad Livingston acted with deliberate indifferenice his serious medical needs by failing to
provide him with the appropriate corrective lens¢Bocket Entry No.1). He also alleges that
defendants’ conduct violates the Eighth Amendmeptshibition against cruel and unusual
punishment, “loss of enjoyment of life, equal potien, substantive due process clauses of the
14th Amend. U.S.C.” I{., page 4).

The Court ordered that defendants Williams, Delslsi and Crawford be served
with process and granted plaintiff's motion to aaldl unnamed Allred Unit optometrist as a
defendant. (Docket Entry N0.9). The Court latemged plaintiff's motions to add as parties the
Texas Department of Criminal Justice (“TDCJ”), Texach University (“TTU”), the University
of Texas Medical Branch (*UTMB”), Correctional Mayed Care (“CMC”) (Docket Entry
No0.28), UTMB Director Dr. Callendar, and CMC DirectDr. Allen Hightower in their official

capacities. (Docket Entry No.81).
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Defendants Williams, DeShields, and Crawford hizieel a motion for summary
judgment (Docket Entry No.70), to which plaintifas filed a late response. (Docket Entries
No.84, No.85). Plaintiff has also filed a motiar feave to file a motion for summary judgment
(Docket Entry No0.88), to which defendants havedfile@ response. (Docket Entry No0.94).
Plaintiff has further filed numerous other motiomghich the Court will deny for reasons to
follow.

After a thorough review of the pleadings, theirentecord, and the applicable
law, the Court will grant defendants’ motion fomsmary judgment, deny plaintiff's motion for
summary judgment, deny all pending motions, anchidis all claims against all defendants.

[.BACKGROUND

Plaintiff claims in mid-2007, he put in a requisteceive state-issued eyeglasses.
(Docket Entry No.1, page 4). Plaintiff's medicacords reflect that in January 2008, while
incarcerated at the Beto Unit of TDCJ Correctiohadtitutions Division, he told a health
provider that he needed eyeglasses. (Docket Bryl-1, page 4). Plaintiff submitted a sick
call request for glasses in March 2008d.,(page 10). Plaintiff was given a Visual Acuityste
(“VAT”) on March 10, 2008. (Docket Entry No.1, pad5). He told medical providers at that
time that his free-world eyeglasses had been stdldr).

After he transferred to the Allred Unit, plaifitsubmitted three other sick call
requests for glasses in March, April, and May 20Q@l., pages 12-15). On April 1, 2008, he
was given his first VAT on the Unit, but he did rettow for a second scheduled VAT. (Docket
Entry No.1, pages 17-18, 20). On May 28, 2008, ioagroviders administered an optometry
evaluation. Id., page 19). In mid-June 2008, plaintiff was giarother optometry evaluation

and referred to optometry. (Docket Entries Nodgegs 21- 22; No.71-1, page 16). In June and



November 2008, he submitted two more sick call estgiabout his optometry appointment.
(Docket Entries No.1, pages 23-24; No.71-1, paged48). On November 21, 2008, plaintiff
was evaluated by an optometrist and prescribedlayses. (Docket Entry No.71-1, page 19).
State-issued eyeglasses were dispensed to plaomtifbecember 12, 2008. (Docket Entries
No.1, page 25; No.71-1, page 20). A notation anftrm dispensing the glasses reflects that
plaintiff had free-world glasses, which were natrid when his cell was searchedd. )

By letter dated March 8, 2009, plaintiffs mothequested a copy of plaintiff's
eye-glass prescription. (Docket Entry No.1-1, p2@e On March 12, 2009, plaintiff missed a
clinic visit due to lack of staff; his appointmesmas rescheduled. (Docket Entry No.1, pages 26-
27). On the same day, plaintiff filed Step 1 Gapge 2009118890, in which he complained that
the medical department had not honored his reqaessclose his medical records to his mother
and particularly, his eye-glass prescription. (KedEntry No.10, page 34). On March 13, 2009,
a TDCJ representative responded to plaintiff's rapttegarding the requested copy. (Docket
Entry No.1-1, page 25). Thereatfter, plaintiff wedd Dr. DeShields, the Texas Tech Executive
Medical Director for Correctional Managed Healthr€acomplaining that his efforts to obtain a
copy of his eyeglass prescription had been blocKBacket Entry No.1-1, page 15). Her office
responded by letter on April 29, 2009, that he #h@ddress his complaints to medical staff
through an informal process or by grievance. (2o&ntry No.1-1, page 14).

On June 11, 2009, plaintiff requested permissiolnave free-world glasses sent to him in
prison. He was told that he could not have freeldvglasses. (Docket Entries No.1, page 28;
No.71-1, page 21). On June 25, 2009, plaintiff plmmed by a sick call request that he was
having trouble seeing up close, which was a newblpm. (Docket Entries No.1, page 29;

No.71-1, page 22). On June 26, 2009, plaintiff \yagen another optometry evaluation; the



provider noted that plaintiff was wearing glassed bot the state-issued glasses. (Docket
Entries No.1, page 30; No.71-1, page 23). A nadiainistered another VAT on July 16, 2009.
(Docket Entries No.1-1, page 3; No.71-1, page 2%he same day, an Allred Unit practice
manager requested medical personnel to check ifffsirglasses to make certain that he was
wearing his own glasses. (Docket Entries No.ldgep4; No.71-1, page 24). The medical
provider scheduled an appointment for plaintifftwén optometrist. (Docket Entries No.1-1,
page 5; No.71-1, page 26). She reported to thetipeamanager on August 6, 2009, that when
she went to pick up plaintiff's glasses for a prggon check, he had his free-world glasses on
his head and did not have his state-issued glaasssarch of his cell yielded no state-issued
glasses. (Docket Entries No.1-1, pages 9-10; No.71-1, p&§29).

After his transfer to the Ellis Unit, plaintiffag advised by Dr. Betty Williams on
September 16, 2009, that he may have free-worksgkasent from his family if the Unit Warden
approved. (Docket Entries No.1-1, page 11; No./pdge 30). Apparently, Warden Eileen
Kennedy did not approve his request. (Docket ENyl, page 6).

On October 6, 2009, plaintiff's mother submitteé TDCJ eyeglass prescription
to a free-world provider, who compared the presicnpto an old prescription issued in 2003.
(Docket Entry No.1, page 10). His mother noted tha store manager indicated that the new
prescription was grossly stronger that the 2003getion and “most probably is not your
prescription at all but someone else’s entirelyld.). The new prescription was also stronger
than his 2005 prescription from another free-wgnavider. (Docket Entries No.1, pages 10-11;

No.71-2, page 77).

! Plaintiff later told an Ellis Unit medical providen April 6, 2010, that his state-issued glassesewaken during a
shake-down. (Docket Entry No.71-1, page 37).



At a sick call examination on February 26, 204@jntiff asked Dr. Williams if
he could have new state-issued glasses made feenamorld refraction; she advised him that
this was not possible. (Docket Entry No.71-1, ga8&-32). She ordered another VAT and
referred him to the TDCJ Optometry Department; Mfilis warned plaintiff that he would most
likely have to wait two years to see an optometrigd.). Plaintiff filed Step 1 Grievance
Number 2010135689 on April 13, 2010, requestingeapedited eye appointment. (Docket
Entry No.10, pages 8-9).

On March 22, 2010, plaintiff submitted a sickl cajuest in which he complained
that he had been given the wrong prescription leyAlred Unit optometrist. (Docket Entry
No.10, page 3; No.71-1, page 33). He refused a YA March 24, 2010. (Docket Entry No.71-
1, pages 35-36). Notations in a chart review d&tedl 6, 2010, summarized plaintiff's chief
complaints and requested a routine optometry r@féor new glasses.Id., page 37). In mid-
April, he requested another VAT. (Docket Entries. 20, page 4; No.71-1, page 38). On April
22, 2010, plaintiff was given another VAT. (Doclattry No.71-1, pages 40-41). On April 26,
2010, the optometry referral was denied becausetiildnad not met the criteria. (Docket Entry
No.71-1, pages 43, 45). On April 28, 2010, pléfistgrievance was denied with a notation that
his referral to optometry had been denied. (Do&kdty No.10, page 9).

On May 17, 2010, plaintiff wrote to Dr. DeShieldsating that he was unable to
see with his state-issued glasses and that Allredical personnel had been unresponsive to his
complaints because they believed he was “makinthellup.” (Docket Entry No.1-1, page 19).
Plaintiff informed her that the state prescriptiaias incorrect and that Ellis Unit medical
providers refused to acknowledge the mistake andldvemot allow him to obtain a new

prescription until the end of the year per normadcpdures. 1¢.). Dr. DeShields’s office



responded on May 26, 2010, that plaintiff shoukérapt to resolve his issues through sick call
requests or by grievance. (Docket Entry No. 1ebjgl8).

Plaintiff was seen by medical providers on May 2010, and July 27, 2010, for
numerous ailments; at both appointments, plaimgtjuested an optometry referral. (Docket
Entry No.71-1, pages 46-47).

On September 24, 2010, plaintiff wrote to Bradihgston complaining that he
had been given the wrong prescription and thatdesled a new prescription to purchase state-
issued glasses; he also informed Livingston thatngston was directly responsible for the
faulty medical contracts. (Docket Entry No.10, @dgl). The same day, plaintiff submitted
another sick call request for an optometry refearad was informed that he was scheduled for a
totally new examination.Id., page 18).

Plaintiff executed the present complaint on Septer 24, 2010. (Docket Entry
No.l, page 5). He alleges that Dr. Williams, Wardéennedy, Practice Manager Crawford,
Executive Medical Director DeShields, and Executii®@rector Brad Livingston were
deliberately indifferent to his serious medical d®en violation of the Eighth Amendment’s
prohibition against cruel and unusual punishméi. alleges that DeShields was responsible for
inadequate staffing and that Livingston was resiibsgor an inadequate medical contract. He
further alleges that Williams, Kennedy, and Crawf@ngaged in retaliation. (Docket Entry
No.1, page 3).

On December 27, 2010, plaintiff amended the nabcomplaint to add the Allred
Unit optometrist, who issued the allegedly defexfvescription. (Docket Entry No.7). He also

sought to increase compensatory damages and aahédilough for corrective eye surgery.

(1d.).



On March 3, 2011, plaintiff added as defendamdQd, TTU, UTMB, and CMC.
(Docket Entry No.13). On December 9, 2011, pléinequested to add Dr. Callendar, the
Director of UTMB on a claim of deliberate indifferee to medical contract, deliberate
indifference to understaffing, and deliberate ifetdénce to inadequate medical policies and
procedures. (Docket Entry No.77). On January2082, plaintiff amended his complaint to add
Dr. Allen Hightower, the Director of CMC, as a padn the ground of deliberate indifference to
an inadequate medical contract and ineffectivecpdi (Docket Entry No.78).

II. DISCUSSION

Title 42 U.S.C. 8§ 1983 creates a cause of adigainst any person who, acting
under color of state law, causes another to beivdpiof a federally protected constitutional
right. 42 U.S.C.8198350mez v. Toledat46 U.S. 635, 640 (1980). To state a causetarac
under Section 1983, a plaintiff must allege tworedats. “First, the Plaintiff must allege that
some person has deprived him of a federal rigleico8d, he must allege that the person who has
deprived him of that right acted under color otestar territorial law.” Id. at 640.

To successfully plead a cause of action in a cights case, a plaintiff must enunciate a set of
facts that illustrate the defendant’s participatiothe alleged wrongJacquez v. ProcunieB01
F.2d 789, 793 (5th Cir. 1986).

A. Defendants DeShields, Crawford, and Williams

Defendants Denise DeShields, Shandra Crawfordl,Baatty Williams move for
summary judgment on grounds that plaintiff hasethilo demonstrate deliberate indifference on
the part of any defendant and has failed to oveectimir entitlement to qualified and Eleventh
Amendment immunity. (Docket Entry No.70, page Defendants also contend that plaintiff

has failed to exhaust his administrative remedse® &eShields and Crawfordld ).



To be entitled to summary judgment, the pleadiags summary judgment
evidence must show that there is no genuine isstie any material fact and the moving party is
entitled to judgment as a matter of laweDFR. Civ. P. 56(c). The moving party bears the
burden of initially pointing out to the court thadis of the motion and identifying the portions of
the record demonstrating the absence of a genssoe ifor trial. Duckett v. City of Cedar Park,
Tex, 950 F.2d 272, 276 (5th Cir. 1992). Thereaftdre‘burden shifts to the nonmoving party to
show with ‘significant probative evidence’ that theexists a genuine issue of material fact.”
Hamilton v. Seque Software, In232 F.3d 473, 477 (5th Cir. 2000) (quoti@gnkling v. Turner
18 F.3d 1285, 1295 (5th Cir. 1994)). The Court rgegnt summary judgment on any ground
supported by the record, even if the ground israised by the movantJ.S. v. Houston Pipeline
Co, 37 F.3d 224, 227 (5th Cir. 1994).

“Qualified immunity is ‘an entitlement not to sthtrial or face the other burdens
of litigation.” Saucier v. Katz533 U.S. 194, 199-200 (2001) (quotiktitchell v. Forsyth 472
U.S. 511, 526 (1985)). Qualified immunity “provgleample protection to all but the plainly
incompetent or those who knowingly violate the lawMalley v. Briggs 475 U.S. 335, 341
(1986).

“To rebut the qualified immunity defense, theipldf must show: (1) that he has
alleged a violation of a clearly established cdastnal right, and (2) that the defendant’s
conduct was objectively unreasonable in light adacly established law at the time of the
incident.” Waltman v. Payne35 F.3d 342, 346 (5th Cir. 2008) (footnote oedijt The Court
has discretion “in deciding which of the two prormdghe qualified immunity analysis should be
addressed first in light of the circumstances mpharticular case at handPearson v. Callahan

555 U.S. 223, 236 (2009).



1. Deliberate Indifference

The Eighth Amendment’s prohibition against cr@eld unusual punishment
forbids deliberate indifference to the serious roaldneeds of prisonerEstelle v. Gamble429
U.S. 97, 104 (1976). The plaintiff must prove alipely that he was exposed to a substantial
risk of serious harm.Farmer v. Brennan511 U.S. 825, 834 (1994). The plaintiff mustoals
show that prison officials acted or failed to adthwdeliberate indifference to that riskd. The
deliberate indifference standard is a subjectiggiiry; the plaintiff must establish that the prison
officials were actually aware of the risk, yet consisly disregarded itld. at 837, 839L.awson
v. Dallas County286 F.3d 257, 262 (5th Cir. 2002).

Deliberate indifference to serious medical nesds/ be manifested by prison
doctors in their response to the prisoner’'s needsy@rison guards in intentionally denying or
delaying access to medical care or intentionaltgriering with the treatment once prescribed.
Estelle 429 U.S. at 104-05. “[F]acts underlying a claifrideliberate indifference’ must clearly
evince the medical need in question and the alledigcal dereliction.” Johnson v. Treerv59
F.2d 1236, 1238 (5th Cir. 1985). “The legal cosmu of ‘deliberate indifference,’ therefore,
must rest on facts clearly evincing ‘wanton’ actioon the part of the defendants.id.
Assertions of inadvertent failure to provide medicare or negligent diagnosis, however, are
insufficient to state a claimWilson v. Seiter501 U.S. 294, 297 (1991).

The “failure to alleviate a significant risk tH#te official] should have perceived,
but did not” is insufficient to show deliberate ifidrence. Farmer, 511 U.S. at 838. Moreover,
an incorrect diagnosis does not state an Eighth neiment claim because the deliberate
indifference standard has not been . mBomino v. Texas Dep’t of Crim. Justi@39 F.3d 752,

756 (5th Cir. 2001) (citation omitted). The sammérue regarding the decision to treat an inmate



in the Unit's medical department rather than todsém to outside medical providers or
specialists.See Alfred v. Texas Department of Criminal Jus8€eFed. App’x 926, 927-28 (5th
Cir. 2003). The question of whether “additionaaghostic techniques or forms of treatment is
indicated is a classic example of a matter for mwedudgment.” Estelle 429 U.S. at 1075ee
alsoGobert v. Caldwe]l463 F.3d 339, 346 (5th Cir. 2006).

Moreover, an inmate does not have a constitutioght to the treatment of his
choice. See Dean v. Coughli®04 F.2d 207, 215 (2d Cir. 1986) (citiRgiiz v. Estelle679 F.2d
1115, 1150 (5th Cir.)yvacated in part as mopt688 F.2d 266 (5th Cir. 1982)). Mere
disagreement with prison medical providers abouttvdonstitutes appropriate care does not rise
to the level of a constitutional violatioiarnado v. Lynaugt920 F.2d 320, 321 (5th Cir. 1991);
see also Smith v. Alle288 Fed. App’x 938 (5th Cir. 2008) (disagreemambut treatment for
shoulder injury).

a. Dr. Betty Williams

Plaintiff alleges Dr. Williams refused to refemhto optometry for new glasses.
(Docket Entry No.1, page 6). As documensegra the record shows that plaintiff was afforded
regular medical attention and care for his eyegherEllis Unit, where Dr. Williams is the Unit
physician, thus, defeating his claim of deliberaidifference. See Banuelos v. McFarland1l
F.3d 232, 235 (5th Cir. 1995) (noting that “medicakords of sick calls, examinations,
diagnoses, and medications may rebut an inmatkgadions of deliberate indifference”). He
was examined and treated for numerous ailments byWilliams, numerous physician’s

assistants, and several nurses on the Ellis Uiy administered vision tests and optometric

10



evaluations. Contrary to plaintiff's allegationr.DWilliams referred him to the Optometry
Department for new glasses but the referral wagdén(Docket Entry No.70-8, pages 1-2).

This record supports the uncontroverted affideagtimony given by defendants’
expert, Dr. Steven Bowers, that the actions take®ib Williams were appropriate and within
the standard of care and scope of her authoribocKet Entry No.72-1, page 4). Because the
summary judgment record is wholly void of evideribat Dr. Williams acted with deliberate
indifference to plaintiffs medical need, plaintifails to defeat her entitlement to qualified
immunity. Defendants are entitled to summary judghon this claim.

b. Practice Manager Shanta Crawford

Plaintiff also claims that Practice Manager Shabtawford refused to refer him
to optometry for new glasses. Crawford attests sha does not have the authority to make a
clinical decision concerning a referral to a spkegielinic such as optometry . . . [or] to receive
glasses from outside vendors.” (Docket Entry Nel7@age 3). Her responsibilities include
“assuring that inmates receive medical care acogrdo policy and procedure, supervising

clerical and administrative staff, acting as limigso family members, answering informal (I-60’s)

% The record shows that on September 16, 2009, Dfiaviis advised plaintiff that he may have free-wloglasses
sent from his family if the Unit Warden approveqDocket Entries No.1-1, page 11; No.71-1, page 30n

February 26, 2010, Dr. Williams advised plaintlifit he could not have new state-issued glasses fraddree-

world refraction; she ordered another vision exatiim and referred him to the Optometry Departnibettwarned
him he would most likely have to wait two yearsste an eye doctor. (Docket Entry No.71-1, page3231 On

April 26, 2010, the optometry referral was deniedduse plaintiff had not met the criteria. (Dodketry No.71-1,
pages 43, 45). Plaintiff was seen by medical glend on May 21, 2010, and July 27, 2010, for nuoeglments;
at both appointments, plaintiff requested an optoyneferral. (Docket Entry No.71-1, pages 46-4Providers
noted that an optometry examination had been ddxjdtle Optometry Departmentld ().

The record also shows that after plaintiff file@& thending suit, Dr. Williams ordered another VAT pé&intiff ‘s
sick call request. (Docket Entry No.71-1, page.4®Bhe referred plaintiff to optometry and schedutbe
appointment for December 6, 2010ld.{ pages 52-53). Plaintiff was transferred to thadfi€ld Unit in October
2010.

The record further shows, as Dr. Bowers attests, ghaintiff was diagnosed with a progressive eigease by Dr.

Appel on June 24, 2011. (Docket Entries No.71dgep84; No.72-1, page 4). On August 5, 2011, pfhiwas
fitted with new eye wear prescribed by Dr. AppéDocket Entries No.70-1, page 92; No.72-1, page 4).

11



and formal grievances, and performing unit auditspatient care, etc.” Id., pages 2-3).See
Cooper v. Johnsqr353 Fed. App’x 965, 968 (5th Cir. 2009) (notiratt a practice manager
employed by the University of Texas Medical Bramelthe Texas prison system does not have
the authority to diagnose a medical condition otedeine treatment)Berry v. Fitts Civil
Action No.C-09-3, 2010 WL 345750, *9 (S.D. Tex. J&&, 2010) (noting that a unit practice
manager is not a direct care provider and doesgabtnvolved in giving clinical advice or
diagnoses; a practice manager responds to grievameeldition to other responsibilities of daily
operations).

The record shows that Crawford corresponded wlidintiff's family about his
attempt to acquire new glasses(Docket Entry No.70-3, pages 13-14). She respdrid a
timely manner to plaintiff's grievance. (DockettBnNo.71-2, page 6). She investigated
plaintiffs complaints about the medical treatmgmbvided by Dr. Williams per plaintiff's
grievance. If., page 13). To the extent that plaintiff conteridat the responses to any
grievance by Crawford, or any other defendant, ttutss deliberate indifference or retaliation,
such contention is without merit. Plaintiff doest ihave a federally protected liberty interest in
having grievances resolved to his satisfactigeiger v. Jowers404 F.3d 371, 374 (5th Cir.
2005).

In light of this record, which is void of evidemshowing Crawford’s deliberate
indifference to plaintiff's serious medical neetdetCourt finds that Crawford is entitled to

qualified immunity and defendants are entitledummary judgment on this claim.

% crawford wrote that plaintiffs medical records dot show that the allegedly defective glassescpitesd by the
Allred Unit optometrist were sent back while pl#intvas at the facility for an incorrect prescripti or repair.
(Docket Entry No.70-3, page 13). She further wribizt after his assignment to the Ellis Unit on tSepber 11,
2009, plaintiff made several attempts to have feeld glasses sent in from his family, but he madeattempt to
have the staff send his TDCJ glasses back to optprfar repair until April 19, 2010. I4.). The record also
showed that plaintiff “did not offer to purchasepair or send the glasses back to optometryd.).( Plaintiff's
referral to optometry was denied due to the twa-géigulation per CMC policy. Id.).

12



c. Dr. Denise DeShields

Plaintiff claims that Dr. DeShields refused tareat the prescription entered by
the Allred optometrist. (Docket Entry No.1, page &le also claims that she was deliberately
indifferent to understaffing. Id., page 3). Dr. DeShields is the Executive Medigaéctor for
Texas Tech Correctional Managed Health Care, wimicludes the Allred Unit. (Docket Entry
No0.70-9, page 1).

As previously noted, plaintiff twice wrote to ODeShields. In the first letter, he
complained that his efforts to obtain a copy of aigglass prescription had been blocked.
(Docket Entry No.1-1, page 15). Her office respath@y letter on April 29, 2009, that he should
address his complaints to medical staff throughnémrmal process or by grievance. (Docket
Entry No.1-1, page 14).

After plaintiff transferred to the Ellis Unit, hveas no longer incarcerated in a unit
subject to Dr. DeShields’s jurisdiction. (Dockeitey No.70-9, page 2). Nevertheless, plaintiff
wrote to DeShields on May 17, 2010, after the refeo the optometry department was denied.
He complained the Allred Unit optometrist’'s preption was incorrect and that Ellis Unit
medical providers refused to acknowledge the mestaid would not allow him to obtain a new
prescription until the end of the year per normacpdures. (Docket Entry No.1-1, page 19).
Dr. DeShields’s office again responded on May 28, that plaintiff should attempt to resolve
his issues through sick call requests or by griegar{Docket Entry No. 1-1, page 18).

Neither letter reflects that Dr. DeShields hady grersonal involvement in
plaintiffs medical care or that she failed to resd appropriately to his letters. Civil rights

claims must allege the personal involvement ofdaendants. Thompson v. Steel@09 F.2d

13



381, 382 (5th Cir. 1983). Without evidence showsngh involvement, plaintiff fails to defeat
Dr. DeShields’ entitlement to qualified immunity.

To the extent that plaintiff sues Dr. DeShieldsher capacity as a supervisor of
the Allred Unit optometrist, who allegedly providethintiff with an incorrect prescription, or
because of understaffing of medical personnel enAlired Unit, he is not entitled to relief.
Under Section 1983, supervisory officials are nable for subordinates’ actions on any
vicarious liability theory. Oliver v. Scott276 F.3d 736, 742 (5th Cir. 2002). A supervis@ay
be held liable only for implementing a policy thhepudiates constitutional rights and the policy
is the moving force of the constitutional violatiold. Plaintiff does not allege any facts to show
that DeShields was personally responsible for atlegrror or that she implemented deficient
policies that resulted in a wrong diagnosis or usi@dfing.

Defendants Williams, Crawford, and DeShieldsetled to summary judgment
on plaintiff's deliberate indifference claims.

2. Sovereign Immunity

Defendants are correct that they are entitle&lewenth Amendment immunity
for claims against them in their official capaciiyder § 1983. Congress has not waived
sovereign immunity for § 1983 suitQuern v. Jordan440 U.S. 332, 340-45 (1979ill v.
Michigan Dept. of State Policel91 U.S. 58, 71 (1989) (noting that “neither atestnor its
official acting in their official capacities areépsons’ under 8 1983"Qliver, 276 F.3d at 742
(holding that “the Eleventh Amendment bars recowgsi 1983 damages from TDCJ officers in
their official capacities”). Defendants are em@dyas health care providers employed by

UTMB, and UTMB is a state agency, immune from at $ar money damages under the

14



Eleventh AmendmentLewis v. University of Texas Medical Branch at @aten 665 F.3d 625,
630 (5th Cir. 2011).

Nor does thé&x Parte Young209 U.S. 123 (1908) exception for a claim against
defendants for prospective injunctive relief toyanet a continuing violation of federal law apply
here since plaintiff is no longer confined on thiéred or Ellis Units. Therefore, defendants
DeShields, Williams, and Crawford no longer havg eontrol, authority, or responsibility over
plaintiff. See Herman v. Holiday38 F.3d 660, 665 (5th Cir. 2001). Plaintifffarisfer back to
either facility is too speculative to warrant rélieAccordingly, his claims for equitable and
declaratory relief from these defendants are m@uoper v. Sheriff, Lubbock County, Te&29
F.2d 1078, 1084 (5th Cir. 1991).

Defendants are entitled to summary judgment ampff's claims against them in
their official capacities.

B. All Defendants

Because plaintiff is a prisoner, he is subjecthe provisions of the Prison Litigation Reform
Act, which requires that the district court reviaveomplaint in a civil action in which a prisoner
seeks redress from a governmental entity or offtseemployee of a governmental entity. 28
U.S.C. 8§ 1915A(a). On review, the Court must idgncognizable claims or dismiss the
complaint or any portion thereof, if the court deimes that the complaint is frivolous,
malicious, fails to state a claim upon which retiedy be granted or seeks monetary relief from a
defendant who is immune from such relief. 28 U.8I915A(b); 1915(e)(2)(B).

A complaint may be dismissed as frivolous ifaitks any arguable basis in law or
fact. Neitzke v. Williams490 U.S. 319, 325 (1989). “A complaint lacksaaguable basis in law

if it is based on an indisputably meritless leddry, such as if the complaint alleges violation

15



of a legal interest which clearly does not exiddarris v. Hegmann198 F.3d 153, 156 (5th Cir.
1999). A complaint may be dismissed for failurestate a claim if the plaintiff does not allege
enough facts to state a claim to relief that isatgsible” on its face.Bell Atlantic Corp. v.
Twombly 550 U.S. 544, 570 (2007). A claim is faciallyapsible when a “plaintiff pleads
factual content that allows the court to draw tbasonable inference that the defendant is liable
for the misconduct alleged.’Ashcroft v. Igbgl 556 U.S. 662, 678 (2009). “The plausibility
standard is not akin to a ‘probability requiremehtt it asks for more than a sheer possibility
that a defendant has acted unlawfullyld.).

1. Deliberate Indifference

Plaintiff claims that Warden Eileen Kennedy andeéutive Director Brad
Livingston were deliberately indifferent to his ieets medical need for corrective lenses.
(Docket Entry No.1, pages 3, 6). Plaintiff claithat Warden Kennedy refused to allow him to
have free-world glasses sent in after Dr. Williaapproved the request, in retaliation for plaintiff
seeking a redress of grievancedd.,(page 6). He claims that “Brad Livingston is dthg
responsible for the medical contract that is sodecmate as to amount to deliberate
indifference.” (d.). He also claims that Livingston responsible tfog patient liaison program
that refused to assist him in this mattdd.)(

Plaintiff's claims against Kennedy and Livingstare conclusory and without any
factual support in his pleadingsSee Moody v. BakeB57 F.2d 256, 258 (5th Cir. 1988)
(conclusory allegations are insufficient to statelaam). Therefore, these claims are subject to
dismissal.

A liberal construction of plaintiff's pleadingsftects that he seeks relief from the

Allred Unit optometrist, who allegedly prescribeldetwrong lenses. (Docket Entry No.7).
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Plaintiff, however, failed to plead any facts thabuld give rise to a claim of deliberate
indifference by this unnamed defendant. At mosthés alleged a claim of negligence, which is
not actionable under section 1983. Negligence rardical malpractice do not give rise to a8§
1983 cause of action, and an inmate’s disagreem#mhis medical treatment does not establish
a constitutional violationVarnado v. Lynaugh920 F.2d 320, 321 (5th Cir. 199Dpmino,239
F.3d at 756 (an incorrect diagnosis does not statd&ighth Amendment claim because the
deliberate indifference standard has not been mAgcordingly, plaintiff's claim against the
unnamed Allred Unit provider is subject to dismissa

Likewise, plaintiff's claims against Dr. Hightowand Dr. Callendar of deliberate
indifference with respect to the adequacy of mddamtracts, staff training, policies and
procedures, and to understaffing (Docket Entries7RloN0.78) are conclusory and without
factual support in his pleadings. Therefore, fiffis claims against Dr. Hightower and Dr.
Callendar are subject to dismissal.

2. Retaliation

Plaintiff claims that defendants Williams, Crawdp and Kennedy retaliated
against him because of the grievances that he filedbecause of his recurring medical
complaints. (Docket Entry No.1, pages 3, 6). @hiof retaliation from prison inmates are
regarded with scepticism, lest federal courts erhbitemselves in every adverse act that occurs
in penal institutionsWoods v. Smitt60 F.3d 1161, 1166 (5th Cir. 1995)). To prewaaila claim
of retaliation a prisoner must establish the follgyvelements: (1) the violation of a specific
constitutional right, (2) the defendant’s intentrébaliate against the prisoner for his exercise of
that right, (3) a retaliatory adverse act, andc@l)sation.Jones v. Greninged88 F.3d 322, 324-

25 (5th Cir. 1999). Further, the inmate must alegore than his personal belief that he is the
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victim of retaliation. Jones 188 F.3d at 325. To demonstrate the requistediatory intent on
the defendant's part, the inmate must produce diestdence of motivation or allege a
chronology of events from which retaliation mayydely be inferred.Woods 60 F.3d at 1166.

Plaintiff's recitation of the chronology of evenn this case does not give rise to
an inference that Dr. Williams, Practice Manageawdord, or Warden Kennedy retaliated
against him because of the grievances that he filedbecause of his recurring medical
complaints. Plaintiff states no facts showing thetendants acted with a retaliatory animus or
that they engaged in any retaliatory adverse dd.the extent that plaintiff contends that the
responses to any grievance by defendants givetaise retaliation claim, such contention is
without merit. See Geiger v. Jowerd04 F.3d 371, 374 (5th Cir. 2005) (an inmate dugshave
a federally protected liberty interest in havingegances resolved to his satisfaction).

Plaintiff's retaliation claims against defendawWdliams, Crawford, and Kennedy
are legally frivolous and therefore, subject tavissal.

3. Equal Protection and Due Process

Plaintiff states no facts in any of his pleadingsshow that any defendant
engaged in purposeful or intentional discriminatibat would give rise to an equal protection
claim. SeeStefanoff v. Hays Count$54 F.3d 523, 526 (5th Cir. 1998) (noting toesta equal
protection claim, the movant must show that defahdigeated two or more classifications of
similarly situated prisoners differently and thaat such treatment had no rational relation to any
legitimate governmental objectiva)joods v. Edward$1 F.3d 577, 580 (5th Cir. 1995) (noting
that movant must also demonstrate that defendated asith a “discriminatory purpose”);
Johnson v. RodrigueA10 F.3d 299, 306 (5th Cir. 1997) (stating thdisparate impact alone

cannot suffice to state an Equal Protection viotgtotherwise, any law could be challenged on
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Equal Protection grounds by whomever it has negtivnpacted”). “A constitutional violation
may not be established by a reliance upon unsuggh@ssumptions.”"Hovater v. Robinsqnl
F.3d 1063, 1068 (10th Cir. 1993). Mere conclusaliggations are insufficient to state a claim.
Moody, 857 F.2d at 258. Accordingly, plaintiff's equabtection claims are subject to dismissal
as legally frivolous.

To the extent that plaintiff sets forth a substendue process claim, such claim
is nothing more than a restatement of his EightreAdment deliberate indifference claims. The
Court notes that many of the rights guaranteedheyHighth and Fourteenth Amendments are
congruous. See Whitley v. Albergt75 U.S. 312, 327 (1986) ( finding “Due Procedau€e
affords [] no greater protection than does the Cand Unusual Punishments Clausé3grry v.
City of Muskogee900 F.2d 1489, 1494, n. 6 (10th Cir. 1990) (rptiwith regard to the rights
of convicted prisoners, the legal standards undler Eighth and Fourteenth Amendments
generally are congruous”). However, when a cordcprisoner alleges a violation of a
constitutional right secured by both the Eighth dhd Fourteenth Amendments, the Eighth
Amendment’s explicit guarantee of prisoner rightséiteols over the Fourteenth Amendment’s
more general substantive due process protectidustin v. Johnsqn328 F.3d 204, 210 n. 10
(5th Cir. 2003);Calhoun v. Hargrove312 F.3d 730, 735 (5th Cir. 2002) (stating thaafms
that are covered by such specific constitutionavigions must be analyzed under the standard
appropriate to that specific provision and not unthee rubric of substantive due process”).
Because plaintiff has asserted claims that arisieuthe Eighth Amendment, and the Court has
addressed such claims under the Eighth Amendmesngubstantive due process claim is subject

to dismissal.
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4. Supervisory Liability

Plaintiff's pleadings fail to show the personalvelvement of defendants Dr.
Denise DeShields, Warden Eileen Kennedy, DirectaadBLivingston, Dr. Callendar, or Dr.
Hightower with respect to the medical treatmentt tplaintiff sought or received. Instead,
plaintiff seeks relief from these individuals ineth supervisory capacities as administrators of
various state agencies, who are in some respepbnsihble for creating and implementing
policies and procedures, and hiring and managuif st

Theories of vicarious liability, such asspondeat superiprcannot support a
cause of action under section 198Fhompson v. Steel@09 F.2d 381 (5th Cir. 1983). A
supervisory official “may be held liable if theraigts either (1) personal involvement in the
constitutional deprivation, or (2) a sufficient sali connection between the supervisor’s
wrongful conduct and the constitutional violationThompkins v. Belt828 F.2d 298, 304 (5th
Cir. 1987). To state an actionable claim, a cnghts plaintiff must establish a causal
connection between the acts or omissions of thendeint and the resultant constitutional
deprivation. Reimer v. Smith663 F.2d 1316, 1323 (5th Cir. 1981).

Although plaintiff makes sweeping allegations iagh these defendants on
various grounds related to their administrativeesodnd to the creation and implementation of
various policies and procedures, he states no tactapport these allegations and no facts that
would give rise to a causal connection betweeratt®e or omissions of these defendants and any
constitutional violation. (Docket Entries No.7, 8, No.44, No.52, No.63, No.77, No.78). His
unsupported, conclusory allegations are insufficienestablish the denial of a constitutional

right. See Koch v. Pucket®07 F.2d 524, 530 (5th Cir. 1990). Accordingiaintiff's claims
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against defendants Dr. Denise DeShields, WardezekiKennedy, Director Brad Livingston,
Dr. Callendar, and Dr. Hightower are subject tordssal as legally frivolous.

5. Sovereign Immunity

Plaintiff's § 1983 claims for damages or injunetirelief against UTMB, TDCJ,
CMC, and TTU are barred by the state’s sovereigmumity. Governmental entities are not
“persons” within the meaning of§ 1983Vill v. Michigan Dep't of State Policd91 U.S. 58, 71
(1989). UTMB, TDCJ, CMC, and TTU are state agesicimmune from a suit for money
damages under the Eleventh Amendmem@wis 655 F.3d at 630.

To the extent that plaintiff seeks monetary feliem the unnamed Allred Unit
optometrist, Dr. Callendar, or Dr. Hightower, whe @mployees of state agencies or any other
defendant in his or her official capacity in thise, such claims are also barred by the state’s
sovereign immunity.ld.

6. Loss of Enjoyment of Life

To the extent that plaintiff seeks to bring aestaw claim regarding the loss of
enjoyment of life, the Court declines to exercisesgdiction over this claim. 28 U.S.C. §
1367(c)(3).

[ll. CONCLUSION

Based on the foregoing, the Court ENTERS thetalhg ORDERS.:

1. Defendants’ Motion for Summary Judgment (Docketr§nt
No0.70) is GRANTED. All claims against defendants D
Betty Williams, Shanta Crawford, and Dr. Denise
DeShields are DISMISSED.

2. Plaintiff's claims against all other defendantstlms case

are DISMISSED as legally frivolous pursuant to 28\C.8
1915(e)(2)(B).
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3. Plaintiffs state law claim is DISMISSED without
prejudice.

4, Plaintiff's Motion for Leave to File Motion for Sumary
Judgment and his Motion for Summary Judgment (Dbcke
Entry No.88) are DENIED.
5. All other pending motions are DENIED, AS MOOT.
6. This complaint is DISMISSED WITH PREJUDICE.
The Clerk shall provide the parties with a copytaé Order.

SIGNED at Houston, Texas, this 20th day of Septan012.

-

Wc/—/ﬁ*b.__—.

MELINDA HARMON
UNITED STATES DISTRICT JUDGE
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