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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION

THE GIL RAMIREZ GROUP, L.L.C.
and GIL RAMIREZ, JR.,

Plaintiffs,
VS. CIVIL ACTION 4:10 -CV-04872

HOUSTON INDEPENDENT SCHOOL
DISTRICT, LAWRENCE MARSHALL,
EVA JACKSON and RHJ-JOC, INC.,

JURY REQUESTED

w W W W W W W W W W W W

Defendants.

MEMORANDUM & ORDER ON PLAINTIFF'S MOTION TO ENTER JUDGMENT

Before the Courtis Plaintiff Gil Ramirez Group, LLC’s Motion to Enter Judgment
(“Plaintiff's Motion”). (Doc. No. 484.) After considering the motion, responsepliesthereto,
andtheapplicabldaw, the Court findghatit mustdeferruling on Plaintiff's Motion.

l. BACKGROUND

This case involves allegations of bribery and corruption in the award of construction
contracts by the Houston Independent School DistfidtSD”). The facts of the case are
familiar to the parties and need not be recited in full. Thert will discuss only the background
relevant to the entry of final judgment.

On October 24, 2016, the Courtalled this caseto trial and empaneleda jury. On
November 16, 2016, the jurgnderedaverdictagainstDefendants Lawrence Marshall, Marshall
and Associates, David “Pete” Medford, Fort Bend Mechanical, Ltd., FBM Managems&t, L
Eva Jackson, RHJOC, Inc., Joyce Moss Clay, and JM Clay and Associgekectively,
“Defendants”) The jury found all Defendants liable for (i9rtious nterference with a

prospectivebusinessrelationship and2) claims under the Racketeer Influence and Corrupt
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Organkatiors Act (RICO), 18 U.S.C. 88 1962(C) and 1962(Djhe jury also awarded
exemplary damageslyry Charge and Verdict, Doc. No. 480.)

The Court held a status conference with the parties on December 1, 2016. The Court
instructed the parties to conferdasubmit a proposed final judgment. According to Plaintiff,
Plaintiff attempted to discuss the election of remedies and form gidgenentwith Defendants
and did not receive a response. Plairth#n filedits Motion and a proposed final judgment on
December 8, 2016Defendant Lawrence Marshall (“Mr. Marshall”) filed a timely response to
Plaintiff's Motion (in addition to voicing a general objection to any entry of judgragatnst
Mr. Marshall), and the parties have subsequenilymitted other writing Plaintiff complains of
Mr. Marshall's failure to raise questions about and objections to the judgment wdietiffPI
initially reached out to Defendants. (Doc. No. 490 at 2.) Although the Court stronfgdyspiteat
parties attempt to resolve disputestvireen themselves before resorting to resolution from the
Court, the Court will consider the merits of the parties’ arguments.

. ANALYSIS

A. Election of remedies

The jury awardedcompensatorgndexemplarydamagedor Plaintiff's claim of tortious
interferencewith a prospective businegglationship,and compensatorydamagesunder the
RICO claims. (Doc. No. 80.) “When a plaintiff prevails on bothfederaland Texasstatelaw
causef actionfor the sameinjury, federalcourtsapply Texass one satisfactionrule, which
requiresthe prevailingparty to electbetweenthe alternativeclaims for purposes ofecovery.”
Malvino v. Delluniversitg 840 F.3d 223, 23@&th Cir. 2016);seealso SeeAero Prod. Int'l, Inc.

v. IntexRecreationCorp, 466 F.3d 1000, 101(Fed.Cir. 2006).



Plaintiff has elected compensatorydamagesunder the tortiousinterference claim.
Plaintiff also seekspunitive damagesfor tortious interference the trebled portion of RICO
damagegsubtractingthe actual damage amountgnd attorney’sfees and costsunderRICO.
Plaintiff arguedts proposed judgment does not resnltlouble recoverypecauseat seeksactual
damagesunder only onelaim: tortiousinterference Accordingto Plaintiff, neitherthe punitive
damagesior RICO treble damages—awardedas additionalremedialmeasures-are duplicative.
(Doc.No. 490at 2.) Plaintiff's interpretationis impermissibleunderTexaslaw.

When analyzing election of remedies questions, the Fifth Circuit is concernealyot
with duplicative damages but also with “mixing and matching” of damage elemerntsy aris
under different claims. itigants “cannot cut and paste elements of relief arising from different
theories of recovery.Quest Md., Inc. v. Apprill 90 F.3d 1080, 10984 (5th Cir. 1996). In
Quest the court held that the prevailing party could not tack an exemplary damages aseard ba
on commoraw fraud to an actual damages award under the Texas Securitielsl.Adtore
telling, the Fifth Circuithas stricken the attorney’s fees of a prevailing party because the claim
that the partyhadelected for the actual damages award did not provide for $&sfAm. Rice,
Inc. v. Producers Rice Mill, Inc518 F.3d 321, 3386 (5th Cir. 208). Even though the party
had prevailed on two theories, one of which allowed recovery of attorney’s fees, theofCourt
Appeals permittedn awardunder only one theoryd.

In this case, Plaintiff seeks a combination of elements of relief from diffetaims
similar to theamalgamation of awargweviously rejected by the Fifth CircuRlaintiff may not
obtainan awardthat incorporates elements from bathortious interference theory and RICO
even if those elements appear +tuplicative.Plaintiff mustelect oneclaim for reliefon which

to recover, and that claim governs the full scope oathard



B. Statutory limit on damages againdDefendantMarshall

Mr. Marshall contends his personal liability is capped by statue statute at $108¢000.
cites the Texas Education Code §22:515

The liability of a professionaémployeeof a schooldistrict or of an individual

thatis entitledto any immunity and other protectionsffordedunder thePaulD.

Coverdell TeacherProtectionAct of 2001 (20 U.S.C.Section6731 et seq.),as

amendedfor an act incidentto or within the scope of duties dhe employeés

position ofemploymenimay notexceed$100,000.
Members of the board of trustees of HISD are considered professional emmployks the
Texas Education Code. Tex. Edu. Code §22.051(5). But §22.515 does not apply to Mr. Marshall
because his conduct was not incident to or within the scope of duties dsition as a trustee.
The Fifth Circuithasalready found that Mr. Marshalis‘not alleged to have been actimgthin
the scopkeof his duties. To the contrary, bribery and peddling influence are not within the scope
of a trustets duty. He was allegedly defiling his position and wholly outside the legfiérecope
of a trustets duties if he accepted bribes in exchange for advancing teeests of certain
contractors."Gil Ramirez Grp., L.L.C. v. Houston Indep. Sch. Di&86 F.3d 400, 417 (5th Cir.
2015). More succinctly, the Court of Appeals held tHdafshall is not entitled to immunity
under the TTCATexas Tort Claims Actpr the Education Codeld.

The jury’s finding thatMr. Marshall committed an official act is compatible with a
finding thathis conduct exceeded the scope of his duties as a tristeecharge to thgiry did
not require a finding that Mr. Marshall acted within the scope of his duties. To finditha
Marshall engaged in an official act, the jury negtb determine that he engaged inde¢ision
or action on a question, matter, cause, suit, proceeding or controversy” involvingria for

exercise of governmental power that is similar in nature to a lawsuit beforera aou

determination before an agency, or a hearing before a committee.” (Doc8MNat 43.) Mr.



Marshall could have exercised his governmental power and also exdbedsdope of his
duties. As the Fifth Circuit held, accepting bribes in exchange for advancinfjcspeerests
extends beyond Mr. Marshall's position as a trustee. The jury foahdnlythat Mr. Marshall
engaged in an official act, but also that his conduct was tortious or unlawful. (Doc. No. 480 at
12, 2728.) Suchtortious or unlawfukconduct extends beyond Mr. Marshall's duties as a trustee.
The Texas Education Code §22.515 themeedoes not limit damages against Mr. Marshall.
1. CONCLUSION

Plaintiff is entitled to damages, as the jury found all Defendants liable for fauligms
for relief. Plaintiff must elect under which theory of recovéryvishes to collect damages
eitherthe tortious interferencer RICO. The CourtORDERS Plaintiff to elect remedies under
only oneclaim for relief consistent with the analysis above, within ten d#&ys of this Order.
Plaintiff's Motion for Entry of Judgment is hereDJEFERRED.

IT IS SO ORDERED.

SIGNED at Houston, Texas on the 18th of January, 2017.

VS P S
HON. KEITH P. ELLISON
UNITED STATES DISTRICT JUDGE
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