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INTHE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION

CARL AND SALENA ACCARDO, 8
Individually and A/N/F of D.A., AMINOR  §

Plaintiff,

V. CIVIL ACTION NO. H-11-0008

w W W W W

AMERICA FIRST LLOYDS INSURANCE  §
COMPANY, et al,

w W

Defendants. 8§
MEMORANDUM AND OPINION

Background

The remaining issue in this uninsured motarese is the extracontractual bad-faith claim.
That claim was abated until the conclusion of the trial that resolved the third-party uninsured
motorist’s tort liability and the extent of the pi#iffs’ resulting damages. The issue now presented
is whether the insurer, America First LIoyds Insurance Company (“America First”), is entitled to
summary dismissal of the bad-faith claim.

The plaintiffs are the insureds, Carl ande®a Accardo, suing on their own behalf and as
next friend to their minor son. The Accardos #rer son were injured in May 2008 when their car
collided with a vehicle that an unknown, uninsudetver had abandoned on the highway late at
night. The Accardos’ Texas Personal Automobile Insurance Policy, which America First Lloyds
issued, included uninsured/underinsured mot@tist1/UIM”) coverage. The UM/UIM coverage
limited benefits for bodily injury to $250,000 a person or $500,000 per accident. In November

2010, the Accardos sued America First in Texas state court alleging a wrongful refusal to pay
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UM/UIM benefits. America First removed to tldeurt on the basis of diversity jurisdiction. In a
Memorandum and Opinion issued at Docket Entwy4%, this court agreed that the extracontractual
claim for breach of the duty of good faith and t&ealing in investigating and settling the UM/UIM
claim would not be litigated until after the uninsuradtorist’s negligencand the extent of the
Accardos’ resulting damages were determined. The court denied America First's motion for
summary dismissal of the extracontractual claBae Accardo v. Am. First Lloyds Ins. 0%0. H-
11-0008 (LHR), 2012 WL 1576022 (May 3, 2012). After a two-day jury trial on third-party fault
and the Accardos’ damages, the jury returned actettht the third-party motorist was wholly at
fault and that the Accardos were entitled to centi@mage elements and amounts. America First
promptly agreed to pay the amounts awarded. The court has entered partial final judgment.
America First has again moved for summaidgment on the bad-faith claim. The Accardos
have responded, and America First has replipdcket Entries Nos. 64, 73, 74, and 75). Based on
the pleadings; the motion, response, and replies; the parties’ submissions; the record; and the
applicable law, and for the reasons that follthe,court grants America First’s motion for summary
judgment on the extracontractual claims. The countliott the parties to cogfand to file, no later
than September 20, 2013, a written statement igemgifany further issueand proposing a form
of final judgment.
. The Applicable Legal Standards
Under Texas law, an insurer providing UM/UIM coverage must

provide for payment to the insureflall amounts that the insured is

legally entitled to recoveas damages from owners or operators of

underinsured motor vehicles because of bodily injury or property

damage, not to exceed the limit specified in the insurance policy, and

reduced by the amount recoveredemoverable from the insurer of
the underinsured motor vehicle.



TEX. INS. CODE ANN. § 1952.106 (emphasis added). Provimglesntittement to recover from a
UM/UIM motorist is a condition precedent to the insurer’s contract obligation. An insured must
establish the legal entitlement “before there igyht to immediate performance and before there

is a breach of contractual duty.See Henson v. Tex. Farm Bureau Mut. Ins, S.w.2d 837
(Tex. App. —Amarillo 1999) (quotingdlohenberg Bros. Co. v. George E. Gibbons &,G37
S.W.2d 1, 3 (Tex 1976)xff'd, 17 S.W.3d 652 (Tex. 2000).

Because legantitlement hingg on proving third-party tort liability, “the UIM insurer is
under no contractual duty to pay benefits until the insured obtains a judgment establishing the
liability and underinsured status of the other motori®rainard v. Trinity Univ. Ins. C.216
S.W.3d 809, 818 (Tex. 20Q6)Neither requesting UIM benefitsor filing suit against the insurer
triggers a contractual duty to payltl. While “the insured is not required to obtain a judgment
against” the third-party tortfeasor, not even “an admission of liability from a tortfeasor establishes
UIM coverage, because a jury could find that threepmotorist was not at fault or award damages
that do not exceed the tortfea's liability insurance.” Id. (citing Henson 17 S.W.3d at 654).

“Thus, a UIM contract is unlike many first-partysirance contracts because, according to its terms,
benefits are conditioned upon the insured’s legal entitlement to receive damages from a third party.”
In re Am. Nat'| Cnty. Mut. Ins. C0384 S.W.3d 429, 437 (Tex. App. —Austin 2012, orig. proc.).
Thatis, “the insurer’s contractual obligation to pay benefits does not arise until liability and damages
are determined.’Brainard, 216 S.W.3d at 818.

A case raising similar issues recently provittegicourt an opportunity to outline the current
state of Texas law on bad-faitfaghs in the UM/UIM contextSee Terry v. Safeco Ins. Co. of Am.

— F. Supp. 2d —, 2013 WL 873654, at *7—*9 (S.D. Tdar. 7, 2013). Insurers have “a common



law duty to deal fairly and in good faith with itssured in the processing and payment of claims.”
Aleman Zenith Ins. Ca343 S.W.3d 817, 822 (Tex. App. -HEaso 2011, no pet.) (citirRepublic
Ins. Co. v. StokeB03 S.W.2d 338, 340 (Tex. 1995)). “The duty arises from the special relationship
that is created by the contract beem the insurer and the insure#itidspeth v. Enter. Life Ins. Co.
358 S.W.3d 373, 389 (Tex. App. —Hooisf1st Dist.] 2011) (citind\rnold v. Nat'l Cnty. Mut. Fire
Ins. Co, 725 S.W.2d 165, 167 (Tex. 1987)). “A claim for breach of the duty of good faith and fair
dealing is separate from any claim for breach efuhderlying insurance contta . . . To prevail,
the insured must prove that the insurer hadeagonable basir the denial or delay in payment
of a claim and that the insurer knewstiould have known of that factld. (citations omitted). “An
insurer may demonstrate its entitlement sommary judgment on this type of claim by
demonstrating that there is a good faith dispute as to coverkbédquotation omitted).

“An insurer will be liable if [it] denies a alm when the insurer knew or should have known
that it was reasonably clear that the claim was covel@rhan 343 S.W.3d at 822“An insurer
may also breach its duty of good faéthd fair dealing by failing teeasonably investigate a claim.”
Id. “The issue of the breach thfe duty of good faith and fair dealing focuses not on whether the
claim was valid, but on the reasonableness of the insurer’s conduct in handling the étaim.”
(quotation omitted). “An objective standard tdized to determine whether a reasonable insurer
under similar circumstances would have delayed or denied payment of the dim.”

Summary judgment is appropriate if no genugseie of material fact exists and the moving
party is entitled to judgment as a matter of laveD.RR. Civ. P. 56(a). “The movant bears the
burden of identifying those portions of the recibioelieves demonstrate the absence of a genuine

issue of material fact.Triple Tee GolfInc. v. Nikelnc., 485 F.3d 253, 261 (5th Cir. 2007) (citing



Celotex Corp. v. Catretd 77 U.S. 317, 322-25 (1986)). If the burdé proof at trial lies with the

nonmoving party, the movant may satisfy its inibatden by “showing’ — that is, pointing out to
the district court — that there is an absesfaevidence to support the nonmoving party’s caSzé
Celotex 477 U.S. at 325. While the party moving for summary judgment must demonstrate the
absence of a genuine issue of material factiogs not need to negate the elements of the
nonmovant’'s caseBoudreaux v. Swift Transp. C@02 F.3d 536, 540 (5th Cir. 2005) (citation
omitted). “A fact is ‘material’ if its resolution ifavor of one party mighdffect the outcome of the
lawsuit under governing law.Sossamon v. Lone Star State of Te%&6 F.3d 316, 326 (5th Cir.
2009) (quotation omitted). When the moving péuds met its Rule 56 burden, the nonmoving party
must identify specific evidence in the record antitulate how that evidence supports that party’s
claim. Baranowski v. Hart486 F.3d 112, 119 (5th Cir. 2007). In deciding a summary judgment
motion, the court draws all reasonable inferencdsatight most favorable to the nonmoving party.
Connors v. Grave$38 F.3d 373, 376 (5th Cir. 2008).

A. Whether Brainard Insulates Insurers from Preudgment Bad-Faith Claims

America First argues that it is entitled to summary judgment on the Accardos’ bad-faith
claim because under Texas law, a court could not conclude that liability was reasonably clear until
the Accardos received a favorable judgment oruttderlying third-party tort claim and America
First became contractually obligated to pay UM/UIM benefits. AStarnard v. Trinity Universal
Insurance Company16 S.W.3d 809, 818 (Tex. 2006), AmericesFargues, bad-faith claims in
the UM/UIM context should fail as a matter of lawess the plaintiff can point to its insurer’s bad-

faith act unconnected to postponing payment until the underlying tort claim is resolved. An example

of such an act might be misrepresenting the insured’s policy benefits.



This court rejected a similar argument in America First’s first motion for summary judgment.
The court declines America First's renewed invitatio read Texas law $woadly as to preclude
a bad-faith claim in virtually every uninsured-motorist case. (Docket Entry No. 73‘at 10).

The Fifth Circuit has held that “Texas cowtsstrue the phrase ‘legally entitled to recover’
in UIM provisions to mean that the insured must establish the uninsured motorist’s fault and the
extent of the resulting damages befoegedming entitled to recover UIM benefitdfamburger v.
State Farm Mut. Auto. Ins. G861 F.3d 875, 880 (5th Cir. 2004)ptation and alteration omitted).
That statement was not groundbreaking. Four years hddéondurger the Texas Supreme Court
recognized that established third-party toility was a condition precedent to the obligation to
pay UIM claims.See Hensqrl7 S.W.3d at 653. At the same tirtles Fifth Circuit noted that “no
Texas cases. . . have squarely held that liability can never be reasonably clear before there is a court
determination of proximately caused damages”dexdined to adopt that interpretation “[a]bsent
a more clear indication from Texas courts tirgtility cannot be reasonably clear . . . until the
insured is found in a legal proceeding to be entitled to recotarhburger 361 F.3d at 880. As
this court noted in the earlier summary-judgmenhigmi in this case, under Texas law, “[w]hen a
reasonable investigation reveals overwhelming evidence of the UM/UIM’s fault, the judicial
determination that triggers the insurer’s oliga to pay is no more than a mere formality.”
Accardqg 2012 WL 1576022, at *5.

In its first round of summary-judgmelmtiefing, America First argued thRBtainardwas the

1

The Fifth Circuit has “acknowledge[d] that a neéecision clarifying the applicable substantive law
may justify reexamining a denial of summary judgmehgVespere v. Niagara Mach. & Tool Works, |nc.
910 F.2d 167, 185 (5th Cir. 199@progated on other grounds Jkhittle v. Liquid Air Corp, 37 F.3d 1069
(5th Cir. 1994).



clear indication the Fifth Circuit had been waiting for. Biinard, the court rearticulated what
Hensorhad held, stating that UM/UIM benefits dadt arise until the uninsured motorist’s liability,
and the insured’s damages, are legally determined.” 216 S.W.3d at 818. This restatement of
Hensors holding did not change how Texas courts and the Fifth Circuit require trial courts to
consider bad-faith claims in the uninsured-motorist conodinard's restatement of the law teed
up the holding on the issue in that case, which was unrelated to whether and when a bad-faith claim
is viable. InsteadBrainard appliedHensonto the statutory provisions on recovering attorney’s
fees. Id. (citing TEX. Civ.PRAC. & REM. CODE § 38.002). In the earlier summary-judgment ruling,
this court concluded thdBrainard does not address or call into dott#mburgets holding.”
Accardqg 2012 WL 1576022, at *5.

America First points to a recent UM/UIM @&aBom the Austin Court of Appeals, re Am.
Nat’l Cnty. Mut. Ins. Cq9.384 S.W.3d at 437, to support its current summary-judgment motion. In
American National the appellate court reversed the trial court's decision not to abate
extracontractual bad-faith claims in a UM/UIM case. The court noted that a decision in favor of
American National on the breach of contractrokiicould moot the extracontractual claims and
make pretrial litigation costs relating to thosairis unnecessary. The holding is consistent with
this court’s approach in abating the bad-faithiral in this case. America First emphasizes the
statements in th&merican Nationabpinion that “[a]n insurer obviously has no obligation to settle
a claim that it is not contractually obligated to pay,” “a UIM insurer generally cannot be liable for
insurance code violations related to delays ynment, such as delays in making a timely offer, on
claims that it has no duty to pay,” and an “asuirer generally cannot be liable on bad faith claims

arising from its denial or failure tovestigate claims it has no duty to payd’ at 439. But these



statements are not inconsistent with the Fiftic@t’s decision to recognize extracontractual claims
in the UM/UIM context.

Placed in context, these statements inAimerican Nationabpinion justify the threshold
decision to abate the bad-faith claim until the regilestablishes contractual liability and damages.
Once a legal proceeding establishes that theadss entitled to UM/UIM coverage and resolves
the damages amounts, the bad-faith claim is ripe for consideration. Reserving decision on a bad-
faith claim does not immunize the insurer from liability for that claim. To read the statements as
broadly as America First argues would effectivaiyninate the cause of action, with no indication
that such a result was intendeslee Arnold725 S.W.2d at 167 (“[W]ithoJt bad faith] cause of
action insurers can arbitrarily deny coverage and delay payment of a claim with no more penalty
than interest on the amount owed.”). NeitherRl#h Circuit nor Texas courts have established a
safe harbor from extracontractual claims in tustext. The cases that America First cites do not
abrograte the Fifth Circuit's holding Hamburger®

Because there is no categorical preclusiomxdfacontractual claims, it is necessary to
examine the record to decide whether America First is entitled to judgment dismissing the claim now

that its obligation to pay the contract claim hastestablished. As explained below, based on the

2

A panel decision can only be overruled in thieg's: a subsequent decision of the Supreme Court,
by the Fifth Circuit sitting en banc, or, in decisi@osistruing Texas law, subsequent Texas court decisions
“clearly contrary" to the Fifth Circuit's prior rulings. Sé&eors Unlimited, Inc. v. Fieldcrest Cannon, Inc.

55 F.3d 181, 185 (5th Cir. 1995). "Once the [Fifth Gijduas settled on the state law to be applied in a
diversity case, the precedent should be followed byrgiheels without regartb any alleged existing
confusion in state law, absent a subsequent state court decision or statutory amendment which makes [the
Fifth Circuit's] decision clearly wrong.Lee v. Frozen Food Exp., In&92 F.2d 271, 271 (5th Cir. 1979).

The Hamburger panel required the insurer to poiiat ¢case that "squarely held that liability can never be
reasonably clear [und&iniverse Life Insurance Company v. Gjl@s0 S.W.2d 48 (Tex. 1997)] before there

is a court determination of proximately caused dgasd America First has not pointed to a case that
"squarely held" as Hamburger required.



record evidence, America First has demonstratedibes are no material factual disputes and that,
as a matter of law, it is entitled to dismissal of the bad-faith claim. Onceld@mdurgermprovides
the direction.

B. The Bad-Faith Claim

“An insurer does not breach its duty of good faith and fair dealing merely by erroneously
denying a claim.”"Hamburger 361 F.3d at 881 (citing.S. Fire Ins. Co. v. William®55 S.W.2d
267, 268 (Tex. 1997)). “Evidence that only shovimaa fide dispute about the insurer’s liability
on the contract does not rise to the level of bad faitd.”(quotation omitted). “As long as the
insurer has a reasonable basis to deny or delay pagin@rclaim, even if that basis is eventually
determined by the fact finder to be erroneousijribarer is not liable for the tort of bad faith.”
Gordon v. Allstate Tex. Lloydslo. H-04-1061 (LHR), 2006 WB09838, at *8 (S.D. Tex. Mar. 2,
2006).

In this case, America First argues that it acted in good faith and fairly dealt with the
Accardos because it had a reasonable basis toauesiether Carl Accardo’s own negligence may
have contributed to the cause of the collisionetkr back surgery for Carl Accardo was needed,
and the amounts of the Accardos’ damages, partlgditaipain and suffering. America First points
to the repeated and good-faith efforts it madeettle and argues that submitting the disputes to a
jury for resolution was reasonable after thoseredftailed. In response, the Accardos claim that
America First was unreasonable in assertingdagree of negligence on Carl Accardo’s part and
in disputing the necessity of ack surgery. The record evidemeads the court to conclude that

these were bona fide disputes, particularly elvemeed for the surgery and the damage amounts.



The record evidence shows that the disputedAca First raised as to Carl Accardo’s own
negligence was not unreasonable. The Accaralosnto a car abandoned in a moving lane of
traffic. There was an issue as to whether tinedicould have or should have seen the car and
realized it was stopped in enough time to avoid hiitinghe Accardos point to the jury’s no-fault
determination and to deposition testimony in which an America First representative claimed not to
have reduced or offset any settlement offeased on the pgibility of the Accardos’ own
negligence. The Accardos argue that this glesievidence of bad faith. But America First’s
willingness to set aside any question of compagatrgligence in its settlement negotiations does
not provide a basis to infer bad faith in the dexi to submit this issue to a jury when settlement
efforts failed. The Accardos have not identifedsubmitted evidence or relevant law supporting
an inference that America First’s pursuit of a comparative-fault determination after settlement could
not be achieved was unreasonable or in bad faith.

The evidence that the damages disputes wereflaotnis stronger. America First points to
Salena Accardo’s pretrial settlemeatgmand of $50,000.00, which included $10,000 that was
previously paid under the personal injury protection provisions of the policy (“PIP”), as well as
$22,000.00 in past medicatgenses and $4,000.00 in lost wages. The jury found that she had
incurred past medical care expenses of $18,397.32 and that America First owed her $3,200.00 for
her past pain and anguish, for a tota$21,597.32. (Docket Entry No. 61). When the $10,000 in
PIP payments are added to America Firsts $&ttlement offer of $13,655.52, the jury’s damages
verdict was less than what America First had offered and much less than the demand. The evidence
supports finding a bona fide dispute.

The PIP payment for the minor was $2,258.00. The jury awarded $2,014.22 for past medical

10



care expenses, which was lower than thegRfnent, and $30,000.00 for past pain and suffering,
which exceeded the $10,000 pretrial settlement ddm#&Docket Entry No. 61). America First
points to these discrepancies as evidence efdifficulty in assessing the subjective damages
elements of mental and physical pain. Thesefactogether with the PIP payments covering the
child’s past medical bills, leads the court to dode that America First's disagreement about the
subjective tort damages the Accardesnanded was not in bad faithamburger 361 F.3d at 882.

The jury found that Carl Accardo was entitled to receive $28,005.78 in past medical
expenses; $79,000.00 in future medical expensear(@unt that includes future back surgery);
$8,840.00 in past phy=l pain and mentalnguish; no amount for future pain and anguish; and
$5,000.00 in future physical impairment. (Docket hto. 61). America First had offered to settle
Carl Accardo’s UM/UIM claim for $37,267.21. With the $10,000 in PIP payments, the settlement
offer exceeded the jury’s award for past nsatlexpenses of $28,005.78arl Accardo’s pretrial
settlement demand for past medical expeaséspast pain and suffering was $125,000.00, which
far exceeded the jury’s award. The jury adsearded Carl Accardo future medical expenses of
$79,000 to cover the spinal surgery and $5,000 for future physical impairment, which America First
disputed. America First emphasizes that its disagreement about the need for any future surgery was
reasonable.

America First's medical expert testifidtiat the back surgery was unnecessary and
inappropriate. It was unnecessary becauseAcadrdo had very little pain, and only when he bent
over. It was inappropriate because the propssegery was for nerve compression, and there was
no evidence that he had any symptoms indicative of nerve-root compression. Finally, the record

showed that he had not scheduled the surgerg dittie of trial and had not included it in his final

11



pretrial settlement demand.

In response, the Accardos challenge the relialfikmerica First’'s expert because he did
not examine Carl Accardo and had not treated a patient since 1996. While an expert’s opinion that
a claimed element of damages is without bass®imse evidence of a bona fide claim dispute, an
insurer’s reliance on an expert report does not faatacally foreclose” recovery for bad faith and
will not preclude recovery “if there is evidencatlhe report was not objectively prepared or the
insurer’s reliance on the report was unreasonaldtate Farm Lloyds v. Nicola@51 S.W.2d 444,
448 (Tex. 1997). The Accardos hawat pointed to any evidence indicating improper preparation
of the report or unreasonable reliance on it. Medigpérts often provide pessview of a case file
without an in-person examination. Medical exp&dggquently provide such services as insurance-
claim review long after they have stopped segatents. The Accardos’ contention that America
First retained the expert to “manufacture” a pibetial basis for its decision, (Docket Entry No. 73
at5), is both conclusory and speculative. Theakdos have not pointed to evidence suggesting that
the dispute about the necessity of the surgery was not bona fide.

The Accardos argue thidhiverse Life Insurance Company v. Gigs0 S.W.2d 48, 56 (Tex.
1997), supports their arguments that the summatgfent motion should be denied and that their
bad-faith claim should be tried prptly. The Accardos assert trgich a trial is proper as soon as
“the insurer knew or should have known that isweasonably clear that the claim was covered.”
But just as America First overreBdainard, so do the Accardos overre@des. InGiles, a divided
Texas Supreme Court attempted to harmonize the Texas law on no-evidence review of a jury
finding, which precludes weighing conflicting evidenagth meaningful appellate review of jury

findings on claims for breach ofdlduty of good faith and fair dé@g. The Court held that when

12



there are genuine disputes about facts materigdciding whether an insurer breached its duty of
good faith and fair dealing, a jury, not the coumyidd decide. Atthe santiene, however, if there
is a bona fide dispute as to the underling tort liability or the resulting damages, and the insured
cannot point to facts in the recbsupporting an inference that the insurer has no reasonable basis
to delay payment until those disputes are resobigdmary judgment is appropriate for the insurer.
The Texas Supreme Court, the Fifth Circuit, angl¢cburt have “recognized that evidence showing
only a bona fide coverage dispute does stainding alone, demonstrate bad faitNitolau 951
S.W.2d at 448Hamburger 361 F.3d at 881Gordon 2006 WL 509838, at *8. And d&Siles
recognized, the appropriate standard for finding bild fathat the insurer denies or delays paying
a claim after it was or should hakeen reasonably clear to theumer that the claim was covered
and in what amount. 950 S.W.2d at 49.

Once the insurer has met its burden of showing undisputed evidence that supports finding
a reasonable basis to delay payment because Wes a bona fide dispute as to the uninsured
motorist’s fault or the extent of the insured’sradaes, the insured must point to factual evidence
that calls into doubt the bona fides of the disputd the reasonableness of the insurer’s actions.
America First has identified competent recor@lemce showing its reasonable basis for delaying
payment of the Accardos’ payment demands because of bona fide and reasonable disagreements
about the extent of the injuries and resulting dg@sa The Accardos hafadled to identify record
evidence supporting an inference that the disputes over coverage and damages — patrticularly over
the amounts for pain and suffering and whethet 8zcardo’s claim properly included future back
surgery — were unreasonable or not bona fide.eVigence shows that as a matter of law, America

First did not breach its duty of good faith and fi#aling to the Accardos when it delayed paying

13



until the third-party motost’s tort liability and the extent of the insureds’ damages had been
established. Summary judgment is granted dismissing the bad-faith claim.
I11.  Conclusion

For the foregoing reasons, the court grants America First’'s motion for partial summary
judgment on the extracontractual claims. Pafimal judgment has already been granted. The
parties are instructed to confer and to file a written statement identifying any further issues and
proposing a form of final judgment no later than September 20, 2013.

SIGNED on September 10, 2013, at Houston, Texas.

Lee‘ H. Rosenthal

United States District Judge
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