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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION

STEVEN MICHAEL SHERRILL, 8
TDCJ-CID NO. 1442172, 8§
Petitioner, 8§
V. 8 CIVIL ACTION NO. H-11-0338
8
RICK THALER, 8§
Respondent. 8

OPINION ON DISMISSAL

Petitioner Steven Michael Sherrill, an inmate amerated in the Texas
Department of Criminal Justice — Correctional lgibns Division (“TDCJ-CID”), has filed a
petition for a writ of habeas corpus pursuant tdJ28.C. § 2254, challenging his capital murder
conviction, for which he received a life senten¢Pocket Entry No.1). Respondent has filed a
motion for summary judgment (Docket Entry No.1%)etitioner has filed several responses to
the motion. (Docket Entries No.18, No.19, No.2Bfter considering all of the pleadings and
the entire record, the Court will grant respondemiotion for summary judgment, and dismiss
this habeas petition.

|. BACKGROUND AND PROCEDURAL HISTORY

Petitioner was indicted on a charge of capitafdauin cause number 1068120.
The indictment alleged that he murdered complai@mtstine Van Osdall by shooting her with
a firearm in the course of committing aggravatexuaéassault or kidnapping. (Docket Entry
No.11-9, page 17). He entered a plea of not gtoltyre offense. (Docket Entry No.11-17, page
46). A jury in the 263rd Criminal District Court blarris County, Texas, heard evidence of the

following, as summarized in pertinent part by thestCourt of Appeals for the State of Texas:
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In the fall of 1999, Christine Van Osdall met SHethrough a dating
service. They began dating in November 1999. h&ténd of January
2000, Van Osdall expressed concerns to two of hends that their
relationship was progressing too quickly. Van Qisdecided to break up
with Sherrill but was worried because he had toét he would Kkill

himself if she broke up with him.

On February 3, Van Osdall consulted a social workéegg Scott, about
ways to safely end the relationship. Scott testithat Van Osdall was not
ambivalent about wanting to end the relationshipcott recommended
that Van Osdall write Sherrill a letter expressigg concerns. Van Osdall
took notes about what to tell Sherrill. When sbeimed home that day,
she showed the notes to her roommate, Mary Jo #lba&fan Osdall then
telephoned Sherrill in Alberto’'s presence and re¢lael letter to him.
Sherrill convinced Van Osdall to go to his houséatk in person after she
had finished a dinner in celebration of her mothdyirthday. Because
Alberto had a bad feeling about Van Osdall goin&herrill's apartment,
she requested Sherrill's phone number and addi®ks.also made a plan
with Van Osdall that when Van Osdall returned hotnat night, she
would turn off the kitchen light so that Alberto uld know she had been
home. Van Osdall did not ask Alberto to take a#rber dog, which she
had always done in the past if she planned to sgemaight away from
home.

Van Osdall had dinner with her family and dropped &unt off at 9:15
P.M. She left a voicemail for Sherrill stating thene was on her way
over. Sherrill called his supervisor at work amidthim that he was
working things out with his girlfriend and would tnbe able to work his
scheduled 11:00 P.M. to 7:00 A.M. shift. Aroun@@:A.M., Alberto

awoke and realized that Van Osdall had not turriethe kitchen light as

they had planned. Alberto telephoned both Shent Van Osdall, but
did not receive an answer. She left a messagagdlyat Van Osdall’s
dog was sick, in hopes that if Van Osdall checkedhe would call her
back. Later that morning, Alberto drove to Shésrihpartment complex
and saw Sherrill's car in the parking lot but narvOsdall’'s car. That
day, she filed a missing person’s report with tlartd County Constable.

That same afternoon, Moises Murillo was fishing hwgome family
members near Addicks Reservoir when he found VatalDs body under
a blue tarp in the woods. They went to the paoditagion to report it and
then returned to the reservoir to help locate loglyb They were unable to
find her body that night but returned the next datyyhich time he lead
police to her body. Van Osdall’'s body had beeneced with dirt and
debris, apparently in an attempt to hide it. Sloeena denim dress, and
her panties were missing. She had suffered a gungbund to the head.
The officers saw what appeared to be dried sememeorhigh, although
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this was not preserved for later testing. Ligatnarks appeared on her
right hand and wrist, and fishing line was tiednter left wrist. Using a
metal detector, Sergeant Davila located a fired 9oatiet near her body.

Van Osdall's roommate, Alberto, identified Van Oé@ad informed the
detectives about Van Osdall's plans on the nighe slisappeared.
Sergeants Binford and Allen went to Sherrill's apant on Sunday
evening to interview him. The sergeants testifleat when they arrived,
Sherrill acted agitated and irritated, failed t@eye contact, and crossed
his arms. He did not ask any questions about \Wwhdthappened when
they told him that Van Osdall was dead. Sherdhsented to a search of
his apartment. Allen found small amounts of leaaad twigs in Sherrill’'s
apartment and collected them. Sherrill accompathedofficers to the
police station where he gave written consent far &ad saliva samples
and fingernail clippings. The detectives noted tBherrill's fingernails
were dirty, which they felt was significant sin¢ete had been an attempt
to cover Van Osdall's body with dirt and debris.ef@e the detectives
could collect fingernail scrapings from Sherrile ktated that he was tired
and ready to return home. When they returned &riils apartment, he
allowed the detectives to listen to his voicemaihich contained a
message from Van Osdall stating she was on hertavhis apartment, as
well as a message from Alberto stating the Van Osddog was sick.
Sherrill agreed to meet the detectives the foll@gnday before they left.

The next morning, when the detectives arrived ar@hs apartment, he

was not there. Sherrill had briefly visited hiothrer early that morning
and had withdrawn $1400 from his bank account. gdlee did not learn

of Sherrill's whereabouts again until 2005, wheaytldiscovered that he
was back in Houston. During his more than fiveryalasence, Sherrill

wrote letters to his daughter, in which he told het to let anyone know
she was talking to him, to use a different emadrads, and to be careful
when talking on the telephone. Sherrill also aghisdorother to find out

whether any warrants had been issued for his arr&stectives later

learned that Sherrill had moved to Las Vegas aed thet a woman on
the internet who lived in Montana. He moved inhwiter in Helena,

Montana, giving her a false name and background.

The detectives continued investigating Van Osdattsirder during
Sherrill's absence. On March 20, 2000, police tedda/an Osdall’s car in
an apartment complex parking lot near the Greenspoea. The car had
been driven with a key since the steering colums il intact. One
witness stated that he had seen a young, black an&lag the car but the
police were unable to locate who that person mingivie been. Sherrill's
thumbprint matched a fingerprint investigators fouwm the passenger seat
belt.



In April 2000, after Sherrill's apartment compleadleft several notices
to vacate on Sherrill's door, Sergeant Allen retgrnto Sherrill's
apartment and searched it. Sherrill had abandtredpartment, leaving
clothes and furniture. Allen found a pair of whpganties in Sherrill's
drawers. The DNA on these panties later matched ®adall’'s DNA.
Allen also found some blood in Sherrill's sink whiwas later determined
to be Sherrill’s blood.

During their investigation, the detectives intew&sl Richard Holley, who
previously worked with Sherrill. Holley testifigtdat he had sold Sherrill
a Lorcin 9mm handgun in 1998. Ballistics testedatned that the bullet
that killed Van Osdall had been fired from one obirf types of guns,
including a Lorcin semi-automatic.

Without any further leads, the investigation haltedtii 2005 when
Sergeant Mehl, who was part of the cold case sqadpened the case.
Mehl located the physical evidence from the caskraalized that much
of it had not been tested. Mehl sent a pubic that had been found on
Van Osdall's sock for DNA testing. DNA analysiste@ined that
Sherrill's mitochondrial DNA matched that of theitdut the hair could
not be positively identified as Sherrill's, becaws®/one in his maternal
line would have matched it. Mehl testified thatis opinion, the hair was
deposited on her sock at the crime scene becaudie net think it would
have remained on her sock for the walk through thgetation to the
crime scene. Mehl also had Van Osdall's dresedefstr the presence of
semen. He believed that the dress may have ruibleesemen off her leg
that investigators had seen at the scene. Two PigAles were found on
the dress: the epithelial sample matched Van OsdalNA and the sperm
fraction matched Sherrill's DNA.

Mehl also contacted Dr. Larry Brown of the SpringaBch Science Center
Herbarium to examine the leaf Sergeant Allen hadlected from
Sherrill's bedroom floor. Brown testified that theaf was from a cedar
elm tree, which is a tree found in areas proneldoding. Mehl took
Brown to the crime scene in Addicks Reservoir, whiee found a cedar
elm tree about twenty feet from where Van Osd&ltsly had been. Mehl
also took Brown to Sherrill's apartment complexsée if any similar trees
were located there. Brown testified that no cediars were planted in or
around Sherrill's apartment. He reasoned thatvtiais because cedar elms
are not generally used for domestic landscapinghlMrrested Sherrill in
2005. Sherrill did not present any evidence at.tri



Sherrill v. StateN0.01-07-00503-CR; 2008 WL 4670606, *1-3 (Tex.pApHouston [1st Dist.]
2008, pet. ref'd) (not designated for publicatighill opinion at Docket Entry No.11-2, pages
23-42).

On June 4, 2007, the jury found petitioner gudfythe capital offense and the
state district court sentenced him to life imprismmt (Docket Entry No.11-17, pages 46-47).
Petitioner filed a notice of appeal; he was fouadé indigent and counsel was appointed to
represent him on appeald( pages 49-51).

On direct appeal, petitioner complained of thdofing: (1) the state district
court violated his constitutional rights by submigt a disjunctive jury charge and (1) the
evidence was legally and factually insufficient 2apport the verdict. Sherrill, 2008 WL
4670606 at *1. The state intermediate appellatetcaddressed each claim on the merits and
affirmed the lower court’'s judgment of convictiorid. at *9. Petitioner filed a petition for
discretionary review seeking review of the appellaburt’'s opinion on the disjunctive jury
charge ground. (Docket Entry No.11-2). The Te&€asirt of Criminal Appeals refused his
petition for discretionary reviewSherrill v. StateP.D.R. No. 1670-08; (Docket Entry No.1,
page 3).

Thereafter, petitioner sought state habeas relitie state district court, sitting as

a habeas court, recommended that petitioner's &t@beas application be denied and entered

! Petitioner sought state habeas relief from his wtion on the following grounds:

1. The prosecutor failed to turn over material andudpatory evidence to the
defense and destroyed one piece of material evigenc

2. The state district court limited voir dire of vemipersons;

3. The state district judge informed a venire persat he would not be chosen for
jury duty, which tainted the jury panel and denkeéch his right to peremptory
challenges;



written findings. (Docket Entry No.11-52, pages6®). The Texas Court of Criminal Appeals
denied the application without a written order be tindings of the trial court without a hearing.
(Docket Entry No.11-51, page 2).

Liberally construing petitioner's rambling pleads, the Court finds that
petitioner seeks federal habeas relief on theviolg grounds:

1. He is actually innocent of capital murder;

2. He has been denied a free copy of his trial trapis;r

3. He was denied his right to a jury trial by the wdeperemptory
challenges;

4, The statute of limitations applicable to federabéws petitions
filed under 28 U.S.C. § 2254 is unfair;

4. The state district judge did not question a vep&eson who knew complainant;

5. The state district judge excused several venireqmer by challenges for cause
and peremptory challenges because of the venisopgrrace;

6. He was denied the right to confront the witness whioducted the DNA testing
of certain evidence;

7. He was denied a lesser-included offense instrudtiadhe jury charge;

8. The prosecutor made an inappropriate statemerisifirtal argument regarding

the disjunctive jury charge;
9. The State revealed details of petitioner’s pridsaa a prison psychologist;

10. He was denied a free copy of the trial transcnrethough he was found to be
indigent and mentally challenged;

11. The State destroyed material evidence of his fagted interview after the
murder, failed to disclose cell phone records, gfehted evidence at his
apartment to tie him to the case;

12. He was denied the effective assistance of counseghh and,

13. He has been handicapped by the State’s refusabtade him with a free copy
of his trial transcript within the one-year limitats period to file a federal
habeas petition under 28 U.S.C. § 2254.

(Docket Entry No. 11-51, pages 7-40).



10.

He was denied a fair trial by the State’s destamctdf material
evidencej.e., a tape of his first police interview;

He was denied a fair trial by the prosecution’s psapsion of
evidence related to complainant’s cell phone regord

Petitioner was denied the right to a jury trial &ycharge that
allowed a lack of unanimity on the aggravating dacand he
suffered egregious harm by the same;

The evidence is legally and factually insufficigot support the
verdict;

He was denied the right to confront the analyst whioducted the
DNA testing; and,

He was denied the effective assistance of counsehh

(Docket Entries No.1, No.2).

Respondent moves for summary judgment on grothatetitioner has failed to
meet his burden of proof under the Anti-Terrorisnd &ffective Death Penalty Act of 1996

(“AEDPA"), his claims fail on the merits, and sonté his claims are unexhausted and

procedurally barred. (Docket Entry No.15).

To be entitled to summary judgment, the pleadiagg summary judgment
evidence must show that there is no genuine isste any material fact and the moving party is
entitled to judgment as a matter of lawebFR. Civ. P. 56(c). The moving party bears the
burden of initially pointing out to the court thadis of the motion and identifying the portions of
the record demonstrating the absence of a genssoe ifor trial. Duckett v. City of Cedar Park,
Tex, 950 F.2d 272, 276 (5th Cir. 1992). Thereaftdre‘burden shifts to the nonmoving party to
show with ‘significant probative evidence’ that theexists a genuine issue of material fact.”

Hamilton v. Seque Software, In232 F.3d 473, 477 (5th Cir. 2000) (quoti@gnkling v. Turner

II. STANDARD OF REVIEW
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18 F.3d 1285, 1295 (5th Cir. 1994)). The Court rgegnt summary judgment on any ground
supported by the record, even if the ground is natged by the movant.United States v.
Houston Pipeline Cp37 F.3d 224, 227 (5th Cir. 1994).

The writ of habeas corpus provides an importaat,limited, examination of an
inmate’s conviction and sentenceSee Harrington v. Richte~ U.S. — 131 S.Ct. 770, 787
(2011) (noting that “state courts are the principalim for asserting constitutional challenges to
state convictions”). The Antiterrorism and EffeetiDeath Penalty Act (“AEDPA”), codified as
amended at 28 U.S.C. § 2254(d), “imposes a higkheréntial standard for evaluating state-
court rulings and demands that state-court de@smmngiven the benefit of the doubt”; it also
codifies the traditional principles of finality, eoty, and federalism that underlie the limited
scope of federal habeas reviewRenico v. Left— U.S. —, 130 S.Ct. 1855, 1862 (2010)
(quotations omitted).

The AEDPA “bars relitigation of any claim ‘adjwdited on the merits’ in state
court, subject only to the exceptions in [28 U.$83.2254(d)(1) and (d)(2).Richter, 131 S.Ct.
at 784. As previously mentioned, the Court of Gnimh Appeals adjudicated petitioner’s claims
on direct appeal and on habeas review. This Cthetefore, can only grant relief if “the state
court’s adjudication of the merits was ‘contrary ¢o involved an unreasonable application of,
clearly established Federal law.Berghuis v. Thompkins- U.S. —, 130 S.Ct. 2250, 2258 (2010)
(quoting 28 U.S.C. § 2254(d)(1)). The focus ofthiell-developed standard “is not whether a
federal court believes the state court's determonatwas incorrect but whether that
determination was unreasonable—a substantiallyehigireshold.” Schriro v. Landrigan 550
U.S. 465, 473 (2007). Thus, the AEDPA serves ‘@aard against extreme malfunctions in the
state criminal justice systems,” not as a vehioledrror correction.Richter, 131 S.Ct. at 786
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(citation omitted)see also Wilson v. Caig41 F.3d 96, 100 (5th Cir. 2011). “If this stardiis
difficult to meet, that is because it was meartiéd Richter, 131 S.Ct. at 786.

“Review under 8§ 2254(d)(1) focuses on what aestaurt knew and did.Cullen
v. Pinholster — U.S. —, 131 S.Ct. 1388, 1399 (2011). Reasothiag“[i]t would be strange to
ask federal courts to analyze whether a state 'soadjudication resulted in a decision that
unreasonably applied federal law to facts not leetbe state court,Pinholsterexplicitly held
that “[i]f a claim has been adjudicated on the tseby a state court, a federal habeas petitioner
must overcome the limitation of § 2254(d)(1) on tbeord that was before that state coutd”,
131 S.Ct. at 1399, 1400. Thus, “evidence introduire federal court has no bearing on §
2254(d)(1) review.”Id., 131 S.Ct. at 1400.

While Rule 56 of the Federal Rules regarding samymjudgment applies
generally “with equal force in the context of habearpus casesClark v. Johnson202 F.3d
760, 764 (5th Cir. 2000), it applies only to theesn that it does not conflict with the habeas
rules. Smith v. Cockrell311 F.3d 661, 668 (5th Cir. 2002brogated on other grounds by
Tennard v. Dretke542 U.S. 274 (2004). Therefore, section 225f1jewhich mandates that
findings of fact made by a state court are presucoeckct, overrides the ordinary rule that, in a
summary judgment proceeding, all disputed factstrhasconstrued in the light most favorable
to the non-moving partyld. Unless the petitioner can “rebut[] the presumpiod correctness
by clear and convincing evidence” as to the statetts findings of fact, those findings must be
accepted as correcld.

Courts construe pleadings filed pgo selitigants under a less stringent standard
than those drafted by attorneydaines v. Kerner404 U.S. 519 (1972Bledsue v. Johnspi88
F.3d 250, 255 (5th Cir. 1999). Thymp sepleadings are entitled to a liberal constructioat t
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includes all reasonable inferences that can be mdrfsam them. Haines 404 U.S. at 521.
Nevertheless, “the notice afforded by the RulesCaofil Procedure and the local rules” is
considered “sufficient” to advise@o separty of his burden in opposing a summary judgment
motion. Martin v. Harrison County Jajl975 F.2d 192, 193 (5th Cir. 1992).

[ll. DISCUSSION

A. Claims Not Cognizable on Federal Habeas Review

Respondent moves for summary judgment on theviatig claims that he asserts
are not cognizable for federal habeas review:

1. Actual Innocence

Petitioner contends that he is actually innocentapital murder and seeks an
evidentiary hearing to prove there are controveated unresolved factual issues. (Docket Entry
No.2-1, page 10). According to petitioner sucluéssinclude the following: (1) whether
complainant’s cell phone records, which were natdpced by the State, show that the phone
was used after her death, presumably by the akilieat (2) whether the police tape of the initial
interview at the police station shows that pet#iorwas cooperative or uncooperative; (3)
whether petitioner was prejudiced and harmed byShtae’s enactment of the prosecutor’s
theory of the case and by his trial counsel’s failio rebut such theory; and, (4) whether his trial
counsel rendered constitutionally ineffective dassise by his failure to rebut expert witness

testimony about the leaf found inside petitionécsne? (Id., pages 10-24).

2 petitioner indicates that he supplemented hig stabeas application with evidence that rebuttedektimony of
the leaf expert with respect to the use and lonatib cedar elms. (Docket Entry No.2-2, page 18)e also
requested an evidentiary hearing on the rebutideece but was denied by the state courtid., page 17).
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The state habeas courts found that with respepetiioner’s actual innocence
claim that he offered only conclusory allegatiomsl ano new evidence, and thus denied such
claim. (Docket Entry No.11-52, page 68).

In federal habeas proceedings, two avenues exisisEerting an actual innocence
claim: a “gateway” claim undeBchlup v. Delp 513 U.S. 298, 319-322 (1995), and a
“freestanding” claim, as discussedHierrera v. Colling 506 U.S. 390, 417 (1993). As a general
rule, claims forfeited under state law may supgdederal habeas relief only if a petitioner
demonstrates cause for the default and prejudase the asserted erroGee House v. Belb47
U.S. 518, 536 (2006). However, 8chlup the Supreme Court recognized a “miscarriage of
justice” exception to the default principle andch#élat prisoners asserting actual innocence as a
gateway to defaulted claims must establish thaight of new evidence, “it is more likely than
not that no reasonable juror would have found ipe&tr guilty beyond a reasonable doubt.” 513
U.S. at 327. A successful gateway claim un8ehlup does nothing more than allow an
otherwise procedurally-barred claim to be reviewgdhe federal court; it does not act to grant
habeas relief. By asserting an actual innocermiendhat has been considered and rejected by
the state habeas court, petitioner does not ratsdpgateway claim.

Rather, petitioner raises a “freestanding” clafractual innocence. IHerrera,
the Supreme Court assumed without deciding that, di capital case a truly persuasive
demonstration of ‘actual innocence’ made afted tnauld render the execution of a defendant
unconstitutional, and warrant federal habeas rdli#tfere were no state avenue open to process
such a claim.” 506 U.S. at 417. In later rewmgtithe issue of actual innocence, the Supreme
Court declined to resolve the question of whetheedtanding actual innocence claims are to be
recognized in federal habeas proceedingsuse 547 U.S. at 555. The Fifth Circuit, however,
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has reaffirmed its refusal to recognize a freestanpdctual innocence claim in federal habeas
proceedings.Cantu v. Thaler632 F.3d 157, 167-68 (5th Cir. 201ftition for cert. filed(U.S.
June 9, 2011) (N0.10-11031).

Accordingly, petitioner’'s actual innocence clamust be rejected because a
freestanding claim of actual innocence is not anczable claim for federal habeas relief.

2. Trial Record

Petitioner maintains that he was denied his sigiat due process and equal
protection because he was not provided with a d¢og®y of his trial records even though he is
indigent and mentally challenged. (Docket Entis2-1, pages 25-30; No.2-2, pages 1-4).
Petitioner claims he should have been providedréloerd so that he could have assisted his
appellate counsel with the appeal. (Docket Entoy2NL, page 27). Respondent claims that
petitioner’s claim is not cognizable on federal éab review because it fails to state a
constitutional claim. (Docket Entry No.15, pagg.16

The Due Process and Equal Protection Clausebeofburteenth Amendment
require that states provide indigent defendant$ witrial transcript free of charge when it is
necessary for meaningful appellate revie@riffin v. lllinois, 351 U.S. 12, 19-20 (1956). The
State is not required to furnish a complete recmrdhat the defendant may conduct a ‘fishing
expedition’ to seek out possible errors at trigunkle v. Dretke352 F.3d 980, 985-86 (5th Cir.
1986).

Petitioner fails to state any facts that wouldegiise to a claim that he was denied
a meaningful appellate review because he was denfegk copy of his trial record. Petitioner
was represented by appointed appellate counsel,haticaccess to the record and who filed an

appellate brief and a petition for discretionaryieg in state court. (Docket Entries No.2-1,
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page 27; No.18, page 8; No.11-2, No.11-8). Pettialoes not claim that his appellate counsel
rendered ineffective assistance of counsel bynigito raise any claim on appeal. To the extent
that petitioner claims that he could have helpedapipellate counsel with the appeal, it is well-
established that a criminal defendant has no dotistial right to hybrid representation, “partly
by counsel and partly by himself.Neal v. Texas870 F.2d 312, 315-16 (5th Cir. 1989);
McKaskle v. Wiggins465 U.S. 168, 183 (1984)Rarettadoes not require a trial judge to permit
‘hybrid’ representation”).

To the extent that petitioner complains that $te&te court violated state rules
regarding a free copy of trial records to indigant mentally challenged criminal defendants,
such claim also fails to state a constitutionalation or a challenge to his conviction or sentence
and is not cognizable on federal habeas reviewderfa¢ habeas corpus relief will not issue to
correct errors of state constitutional, statutanyprocedural law, unless a federal issue is also
presented. 28 U.S.C. § 225Estelle v. McGuire502 U.S. 62, 67—68 (1991).

Accordingly, petitioner’s claims regarding thélrrecord are not cognizable on
federal habeas review.

3. Statute of Limitations

Petitioner contends that the one-year limitatipesod for filing a federal habeas
petition under 28 U.S.C. 8§ 2254 is unfair to inmsatéke petitioner, who have a mental
disability, are not trained in the law, and who &eot afforded a copy of their trial transcript.
(Docket Entry No.2-2, pages 16-17).

Petitioner’s federal habeas petition is not tinaered. He filed a thirteen page

petition and a 137 page memorandum in supportepttition within the one-year limitations
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period. Therefore, he fails to show that the aggion of the AEDPA deadline is unfair to him
or other similarly-situated inmates.

4. Factual Sufficiency of the Evidence

Petitioner argues that he is entitled to reliefier § 2254 because the jury’s guilty
verdict was not based on factually or legally suéint evidence. (Docket Entry No.2-3, pages 4-
8, 13-15).

A federal habeas corpus court reviewing a petitimder 8§ 2254 asks only
whether a constitutional violation infected theif@ter’s state trial.See Estelle502 U.S. at 67—
68. The Texas factual-sufficiency standard ofeewis based on state laviee Clewis v. State
922 S.W.2d 126, 131-34 (Tex. Crim. App. 1998)rruled by Brooks v. Stat823 S.W.3d 893
(Tex. Crim. App. 2010) (holding “that th&ackson v. Virginidegal-sufficiency standard is the
only standard that a reviewing court should applydetermining whether the evidence is
sufficient to support each element of a crimindén$e”). A federal habeas court does not sit as
a super state supreme court for review of issueglee by state courts on state law grounds.
Smith v. McCotter786 F.2d 697, 700 (5th Cir. 1986). Because dlaige to the factual
sufficiency of the evidence does not implicate astibutional issue, federal habeas review is
unavailable for this claim.

B. Procedural Bar

Next, respondent contends that this Court is guocally barred from reviewing
claims that petitioner raised in his state habg@adi@tion that should have been raised on direct
appeal,.e., his complaints regarding peremptory challenges,distruction and suppression of

exculpatory evidence, and his inability to confréme analyst who performed the DNA testing.
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(Docket Entry No.15, page 13). Respondent notatsthie state habeas courts declined to review
such claims because they were record claims tlatidlhave been raised on direct appehl.).(

Procedural default occurs where (1) a state odegrly and expressly bases its
dismissal of a claim on a state procedural rule, that procedural rule provides an independent
and adequate ground for the dismissal, or (2) #teigner fails to exhaust all available state
remedies, and the state court to which he wouldeggired to petition would now find the
claims procedurally barredColeman v. Thompsp®01 U.S. 722, 735 n. 1 (1991). In either
instance, the petitioner is deemed to have fodehes federal habeas claimO’Sullivan v.
Boercke] 526 U.S. 838, 848 (1999). Such procedural defaudly bar federal habeas review
when the state procedural rule that forms the Hasigrocedural default was “firmly established
and regularly followed” at the time it was appliedpreclude state judicial review of the merits
of a federal constitutional claimFord v. Georgia 498 U.S. 411, 423-24 (1991). Petitioner
bears the burden “to demonstrate that the procktfaras not regularly applied . . . or that the
rule was exorbitantly applied under the circums¢snaf the case.’"Wright v. Quarterman470
F.3d 581, 586 (5th Cir. 2006) (citations omitted).

Federal review of a claim is procedurally barifetthe last state court to consider
the claim clearly based its denial of relief ongadural default.YIst v. Nunnemake601 U.S.
797, 802-04, (1991). Citing to state case law, dtate district court in this case, sitting as a
habeas court, found that “[tlhe applicant cann@ habeas proceedings to litigate issues that
should have been raised on direct appeal, suchsaallegation of trial court error.” (Docket
Entry No.11-52 page 68). The Texas Court of Crahfyppeals relied on this finding in denying

petitioner state habeas relief.
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Texas law requires that a petitioner raise oealinppeal any claim based upon
the trial court record or forfeit review of suclaich. See Ex parte Townsent37 S.W.3d 79, 81
(Tex Crim. App. 2004). The federal courts recogniexas’s procedural default rule concerning
the requirements that record claims must be rasedirect appeal Aguilar v. Dretke 428 F.3d
526, 535 (5th Cir. 2005). The Fifth Circuit hasatecognized that claims regarding peremptory
challenges and the suppression of evidence aredretaims that should be raised on direct
appeal. See Dorsey v. Quarterma#94 F.3d 527, 532 (5th Cir. 2007) (citieg parte Gardner
959 S.W.2d 189, 191 (Texas Crim. App. 196yrified on reh’'gFeb. 4, 1998) (peremptory
challenges));Finley v. Johnson 243 F.3d 215, 219 (5th Cir. 2001) (failure to ctbise
exculpatory evidence). Likewise, this Court haogmnized that a Confrontation Clause claim is
a record claim under Texas jurispruden@&ee Andrade v. Thale€ivil Action N0.4:10-0685,
2011 WL 1044122 at *6 (S.D. Tex. Mar. 16, 201Lf, Wright 470 F.3d at 587-88
(distinguishing opinion inKittleson v. Dretke 426 F.3d 306 (5th Cir. 2005) regarding
preservation of Confrontation Clause claims). tiReter, therefore, has not met his burden to
demonstrate that this procedural default rule tsregularly applied.

Petitioner’s challenge to the legal sufficiencly tbe evidence to support his
conviction is also procedurally barred. Althoughdomplained of the same on direct appeal, he
did not challenge the sufficiency of the evidengehis petition for discretionary review. The
state habeas court, relying B parte Christian760 S.W.2d 659, 660 (Tex. Crim. App. 1988),
recommended that state habeas relief be deniedisgetapplicant’s challenge to the sufficiency
of the evidence is not cognizable in post-convitti@beas proceedings.” (Docket Entry No.11-
52, page 67). “Under Texas law, a prisoner caseek habeas review of a sufficiency of the
evidence claim that was available but not raisedlioact appeal. Kittelson 426 F.3d at 317
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n.26. The state habeas court’s finding is the taasoned opinion to rest judgment on the
procedural default.

Accordingly, petitioner's legal sufficiency-ofdékevidence claim, his claim
regarding the use of peremptory challenges, hisgmatorial misconduct claims regarding the
suppression and destruction of evidence, and hidrQatation Clause claim are barred under the
doctrine of procedural default unless the petitiozen show that he fits within an exception to
that rule.

To overcome the procedural bar, a petitioner rdestonstrate “(1) cause for the
procedural default and actual prejudice as a redutlte alleged violation of federal law or (2)
that failure to consider his claims will resultanfundamental miscarriage of justiceSmith v.
Johnson 216 F.3d 521, 524 (5th Cir. 2000) (quotiRgts v. Andersonl22 F.3d 275, 279 (5th
Cir. 1997)). Petitioner cites as cause the refo$ahe state courts, and his trial and appellate
counsel, to provide him with a free copy of thaltriecord prior to his appellate attorney filing
his appellate brief; petitioner claims such refugalated his right to access the courts. (Docket
Entry No.18, page 8). As previously discusseditipeer has not shown that he was denied a
meaningful appeal because the state courts dipmtide him with a free copy of the trial
record. Therefore, he fails to show cause forfailsire to raise and exhaust these issues on
direct appeal.

Moreover, as the state habeas courts found,gredit has not shown that he is
actually innocent of the offense by clear and coavig evidence or by new evidence; therefore,
he has not shown that the fundamental-miscarri&gastce exception applies in this casee
Dretke v. Haley541 U.S. 386, 393 (2004). Accordingly, petitisedegal sufficiency of the
evidence and the record claims are barred by tb&ide of procedural default.
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Alternatively, respondent correctly argues thatitmner’'s legal insufficiency
claim and his record claims do not merit relieRo¢ket Entry No.15).

Petitioner contends that the evidence was insafft to support his conviction
because the inferences the State drew from themsstantial evidence in this case were not
reasonablé. A federal habeas corpus court reviews the evidensufficiency of a state court
conviction under the legal standard foundJackson v. Virginia443 U.S. 307 (1979). This
standard requires only that a reviewing court daeiee “whether, after viewing the evidence in
the light most favorable to the prosecution, anyoreal trier of fact could have found the
essential elements of the crime beyond a reasorthlbt.” Id. at 319. In conducting that
review, a federal habeas corpus court may not sgutastts view of the evidence for that of the
fact finder, but must consider all of the evidemntéhe light most favorable to the verdickee

Weeks v. Scottt5 F.3d 1059, 1062 (5th Cir. 1995). “Where atestappellate court has

* Petitioner specifically challenges the followindeirences that he alleges the State drew from tlogirostantial
evidence in this case:
1. Petitioner had a motive to kill complainant becaske was going to break off
their relationship;

2. Petitioner acted bizarrely when first confrontedpojice officers;

3. The physical evidence at the scene of the murdewsth that petitioner may
have had sexual relations with complainant and haaxe been at the scene;

4, At one time petitioner owned a pistol that mightédeen the murder weapon;

5. A leaf found in petitioner’s apartment came fromlant that grew in the crime
scene area;

6. The complainant was at petitioner’s apartment igatrbefore the day her body

was found; and,

7. Other circumstances relied on by the State thdcated that petitioner fled the
area.

(Docket Entry No.2-3, page 9). Petitioner proffalternative explanations of the evidence preseatedcomplains
that much of the evidence is ambiguoull., (pages 8-13).
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conducted a thoughtful review of the evidence, oeee, its determination is entitled to great
deference.”Callins v. Colling 998 F.2d 269, 276 (5th Cir. 1993) (citation oedit

The First Court of Appeals correctly cited to thtatutory elements of capital
murder in Texas.Sherrill, 2008 WL 4670606 at *4 (citations omitted.). @Ggistate law, the
intermediate appellate court further noted thatewmiewing the sufficiency of the evidence, the
court examines “events occurring before, during after the commission of the offense. . . .
Each fact need not point directly and independetatlthe guilt of the appellant, as long as the
cumulative effect of all the incriminating factsedsic] sufficient to support the conviction.1d.
at *5. Relying on thelacksonstandard, the intermediate appellate court sunze@rtihe
evidence that it found sufficient to support theyjs verdict, as follows:

The last place Van Osdall appeared alive was 3Slferapartment.
Sherrill admitted to detectives that he had seerthe night. The State
presented testimony from numerous sources that®sdall intended to
end her relationship with Sherrill on the night shed, thus establishing
his motive for murdering her. . . . (“Motive is gsificant circumstance
indicating quilt.”).  Sherrill contends that Van @dl ending their
relationship is not motive because “it is no magredsfic to appellant than
to any person ending a relationship.” The Stabevdver, also presented
testimony that Sherrill was possessive of Van Qsdal had threatened to
kill himself if she ended the relationship.

The State also presented evidence that Sherrillpoachased one of the
four types of guns that fires the type of bullettkilled Van Osdall. The
detectives found a leaf in Sherrill's bedroom frtme type of tree located
near Van Osdall's body-a tree that is not locatean around Sherrill’'s
apartment complex. Van Osdall was not wearing ipanivhen police
discovered her body, and the detectives found a gfaVan Osdall’s
panties in Sherrill's apartment. Furthermore, 8iWerDNA matched the
sperm that detectives found on the dress Van Osaat when her body
was found in the forest, and his DNA is consisteith the pubic hair
found on Van Osdall's sock. Detectives also fo@merrill’'s fingerprint
in Van Osdall's car. Sherrill contends that thisdence could have been
left before the murder, and he emphasizes thairtbdel of his gun is
common. He asserts that he and Van Osdall hacensnal sex when she
visited him at his apartment, which explains his ANn her body.
Contrary to that assertion, the State presentedni@sy that Van Osdall’s
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arms had been tied with fishing line and that slas wery determined to
end her relationship when she went to Sherrillsrapent that night.

Furthermore, Detective Mehl testified that he dmt believe the pubic
hair that the investigators found would have remdion Van Osdall’'s

sock through a walk in the woods, if she had indesdi sexual intercourse
before walking out there.

The State presented additional evidence that 3HeftiTexas soon after

speaking with detectives. He told his daughtebéocareful not to tell

anyone that he was emailing her. He used an alien living with a

woman in Montana. In addition, he called his beotto check whether

police had issued any warrants for his arrest. jlinereasonably could

have inferred that Sherrill fled the State becdesevas guilty.
Id. at *5-6 (citations omitted.). The intermediatepeltate court noted petitioner’s alternative
explanations for the evidence that the State ptederbut held that “the jury is ultimately
responsible for weighing the evidence and drawessonable inferences from that evidence.”
Id. at *6. The intermediate appellate court conaty@es follows, in pertinent part:

Considering the totality of the evidence-motiveg tDNA evidence, the

leaf in Sherrill's apartment, Van Osdall's pantieshis apartment, and

Sherrill's flight from Texas - we hold that, whemewed neutrally, the

jury’s verdict is not against the great weight gméponderance of the

evidence. We therefore conclude that the evidentsgally and factually
sufficient to support the verdict.

Under Jackson the State need not disprove every hypothesislosg as it
produces evidence that allows a reasonable jurinfer the elements of a crime beyond a
reasonable doubtGibson v. Collins947 F.2d 780, 783 (5th Cir. 1991Jacksoninstructs that
“a federal habeas court faced with a record obhistl facts that supports conflicting inferences
must presume - even if it does not affirmativelypegr in the record - that the trier of fact
resolved any such conflicts in favor of the prosecy and must defer to that resolution”. 443
U.S. at 326. After a thorough review of the entgeord, the Court concludes the trial evidence

was sufficient to show each of the essential elemehcapital murder. Viewed in a light most
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favorable to the prosecution, the Court finds tinam this evidence a rational jury could have

found beyond a reasonable doubt that petitionergudsy of capital murder. Petitioner presents

no clear and convincing evidence to rebut the pnggion that the state appellate court’s opinion
was an unreasonable application of clearly estaddigederal law or an unreasonable application
of the facts in light of the evidence presentettiak

2. Confrontation Clause

Petitioner complains that the state district talenied him the right to
confront the analyst who actually performed the DMAting by allowing another analyst to
testify to the operative analyst’s report. (Docketry No.2-3, page 16). Petitioner’s objection
on hearsay and constitutional grounds was overrulBdcket Entry No.11-27, pages 51-52).

The Sixth Amendment’'s Confrontation Clause contgysn the accused “[i]n all
criminal prosecutions, . . . the right . . . todmnfronted with the witnesses against him.” U.S.
ConsT. amend. VI. “[F]or testimonial evidence to be askible, the Sixth Amendment
‘demands what the common law required: unavaitgjibf the witness] and a prior opportunity
for cross-examination.” See Michigan v. Bryant _ U.S. |, 131 S.Ct. 1143, 1153 (2011)
(quoting Crawford v. Washingtqrb41 U.S. 36, 68 (2004)). The Supreme Court bassed to
create a “forensic evidence” exception to this.ridillcoming v. New Mexico _ U.S. _, 131
S.Ct. 2705, 2714 (2011) (citingelendez-Diaz v. Massachusetts U.S. _, 129 S.Ct. 2527,
2538 (2009).

The record shows that the analyst who preparedtiA report was unavailable
because she was on maternity leave. (Docket BNdr1-27, page 50). Forensic Supervisor
Cassie Johnson testified that she was the techemdér of the mitochondria and USTR sections

of the laboratory that analyzed petitioner’s mitoietiria DNA. (d., page 40). She also testified
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that she conducted a technical review of the operainalyst’s case work, which was one of her
regular job duties. Id., pages 41, 50). Johnson further testified trepaat of this process, she
reviewed the laboratory report generated by théyahaxamined the case file and all the data
that was generated, and that she agreed with thdusions and the data that were generated.
(Id., pages 52-53). Johnson testified that, basecherstandards in the laboratory where she
worked, petitioner and his maternal relatives “doulbt be excluded as contributors of the
mitochondrial DNA from the unknown pubic hair” thatis found on complainant.ld(, page
57).

Arguably, Johnson’s technical review and her ustjaeed credentials, however,
do not qualify her to testify to the operative a8k report. SeeBullcoming 131 S.Ct. 2705.
When the State elected to introduce the operatnadyst's DNA report, the operative analyst
became a witness that petitioner had a right téroah 1d. at 2716.

The admission of testimony in violation of the @ontation Clause is subject to
harmless error reviewSee Lillyv. Virginia, 527 U.S. 116, 139-40 (1999). The test for hassile
error in a federal habeas corpus action broughé lsgate prisoner is “whether the error had
substantial and injurious effect or influence intedmining the jury's verdict.” Brecht v.
Abrahamson507 U.S. 619, 637 (1993). “The reviewing coutstnconsider ‘not what effect the
constitutional error might generally be expectedhdave upon a reasonable jury, but rather what
effect it had upon the guilty verdict in the casdnand.” United States v. Lagd 83 F.3d 374,
388 (5th Cir. 1999) (quotin§ullivan v. Louisiang508 U.S. 275, 279 (1993)). Thus, the inquiry
is whether the prosecution can “show ‘beyond aamralsle doubt that the error complained of
did not contribute to the verdict obtained.Sullivan 508 U.S. at 279 (quotinGhapman v.
California, 386 U.S. 18, 24 (1967)).
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Testimony regarding the pubic hair in this cases wdroduced to support the
State’s theory that complainant had been sexualhawted in the woods where her body was
found? The mitochondrial DNA of the pubic hair could nbe positively identified as
petitioner’'s because “because anyone in his mdténeawould have matched it."Sherrill v.
State N0.01-07-00503-CR; 2008 WL 4670606, at *3 (TeyppA-Houston [1st Dist.] 2008, pet.
ref'd). The prosecutor briefly discussed the pufir during closing arguments to refute the
defense’s theory that complainant and petition&r élagaged in consensual sex and to support
the State’s theory that complainant had been shxaakaulted in the woods. (Docket Entry
No.11-27, pages 127-28). He also discussed othéergce that led investigators to believe that
complainant was sexually assaulted in the woodd@nefute the defense’s theory of consensual
sex. (d., pages 128-130).

In light of this other evidence supporting that8ts theory regarding the location
of the sexual assault and in light of the overwhegrcircumstantial evidence of his guilt, the
Court finds that the DNA testimony admitted in abbn of the Confrontation Clause was
harmless,.e., it did not contribute to the guilty verdict in shicase. Accordingly, the state
court’s determination of this claim is not an urs@aable application of federal law.

3. Peremptory Challenges

Plaintiff seeks the abolishment of the peremptdrgllenge in state trials because

the process of challenging a juror for cause ifigaht to ensure a fair and impartial jury and the

4 Cold case investigator Sgt. Eric Mehl testifiedttha submitted to the crime lab numerous itemsectdd in the
case, one of which was a pubic hair taken off campht’s sock when she was discovered in the wogdDscket
Entry No.11-25, pages 133-34). Mehl testified thatfound the evidence to be consistent with a aeassault
having occurred in the woods (as opposed to conséms&x at another location), which included theatwmn of
semen found inside complainant’s dress and her dhigh. (d., pages 162-64, 179-181). Mehl also opined that
the sexual assault occurred where complainant wasdf in the woods because the pubic hair found on
complainant’s sock would not have survived the mdrom the road to the crime scene, given the datirieaves
and underbrush. Id. at 165). Mehl testified that he believed that fplubic hair was deposited on complainant’s
sock during the course of or shortly after the séxassault. I¢l., page 166).
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practice of striking a juror by a peremptory chiagle is racist. (Docket Entry No.2-2, pages 8-
15). With respect to the scope of such challentiesSupreme Court has stated, the following,
in pertinent part:

We have long recognized that peremptory challenges not of

constitutional dimensions. They are a means taiobthe end of an

impartial jury. So long as the jury that sits mgpartial, the fact that the

defendant had to use a peremptory challenge tewehhat result does

not mean the Sixth Amendment was violated.
Ross v. Oklahoma487 U.S. 81, 88 (1988) (citations omitted). fRater states no facts that
would give rise to a claim that any venire persothis case was excluded by questioning during
voir dire, reprimanded by the state district judge,excluded by a peremptory challenge on
account of his or her race or any other impropetivapnor does he state any facts to show that
that the jury that sat in this case was impartitcordingly, petitioner’s claim is conclusory and
subject to dismissal on federal habeas revi®ae Ross v. Estell@94 F.2d 1008, 1012 (5th Cir.
1983) (emphasizing that mere conclusory allegatdmsot raise constitutional issues in habeas

proceedings).

4. Suppressed and Destroyed Evidence

Petitioner complains that the State destroyedpa ©f his police interview that
would have refuted testimony that he was uncooperand shown that he did not injure his

hand®> (Docket Entry No.2-2, page 18). Petitioner atemplains that the State refused to turn

5 Petitioner claims that a police officer taped a vemation with him inside an interview room in peli
headquarters in downtown Houston two days afterptaimant’'s death in 2000. (Docket Entry No.2-2g@d8).
Petitioner claims the tape would show that he vedsicpolite, and responded truthfully and with ity to every
guestion thus contradicting the officers’ portrayet he was uncooperative, curt, and anghy., pages 18-19).

Petitioner also claims that during the interview, Was asked to show his hands and fingers to tieers, who
checked them for any injuriesld(, page 19). Petitioner claims that he had nariegy which would contradict the
State’s theory of how complainant was murderdd.).(
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over to his trial counsel the complainant’s celbpé records, which might have shown that her
cell phone was used after her death by the aciiled. k(Docket Entry No.2-2, pages 26).

“[T]he suppression by the prosecution of evidefas@rable to an accused upon
request violates due process where the evidenceatserial either to guilt or to punishment,
irrespective of the good faith or bad faith of f@secution.” Banks v. Dretke540 U.S. 668,
691 (2004) (quotinBrady v. Marylangd 373 U.S. 83, 87 (1963)). The Supreme Court has
consistently held the prosecution’s duty to diselosvidence material to either guilt or
punishment applies even when there has been neseqy the accusedStrickler v. Greenge
527 U.S. 263, 280 (1999). Such duty applies tukpatory and impeachment evidendd.

To establish @rady violation, a petitioner must prove the followin@t) the
prosecutor suppressed or withheld evidence, (2xhvinias favorable, and (3) material to the
defense. 373 U.S. at 87.

Petitioner has not shown, and the record doesimotv, that the police officers
testified at trial to petitioner's demeanor or tot< on his hands during the taped interview.
Officer Jim Binford testified that during the integw at the police station, petitioner was asked
to consent to obtain buccal swabs, hair, and fimgerscrapings; petitioner responded to the
request in a manner akin to a temper tantrum wieesidned the consent and pushed the paper
away. (Docket Entry No.11-22, pages 59-60). Bubfattested that during this interview, he
observed petitioner’s fingernails were dirty, whialas significant because he knew “at the
murder scene that there had been an attempt to tewvevoman’s body up.”Id., page 61). He
did not collect that evidence because petitioneranced that he was tired and wanted to go
home. [d., page 62). Binford stated nothing else abouttipeér's demeanor during the
interview at the station.
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Officer Waymon Allen, Jr. testified when askedsign the consent during the
police interview at the station, petitioner “hung head and said, no one believes me.” (Docket
Entry No.11-23, page 54). Allen attested thattjpeter signed the consent form twice upon his
request around 12:25 a.mid.|. Allen also observed that petitioner’s fingelmavere dirty and
wanted to have an officer collect scrapings andydinail clippings. Ifl., pages 54-55).
Petitioner did not give such samplesd.,(page 55). On cross-examination, Allen indicatext
petitioner “was cooperative up to a point of whendeclined to give us the samples that | asked
for.” (Docket Entry No0.11-23, page 115).

Moreover, petitioner has not shown that the tapeerview with police years
before he was arrested and tried for the offense material to the issue of guilt. “The
materiality ofBrady material depends almost entirely on the valudefdvidence relative to the
other evidence mustered by the stat&rhith v. Black904 F.2d 950, 967 (5th Cir. 1998). The
aforementioned testimony does not support a findihghateriality given other circumstantial
evidence of petitioner’s guilt in the record andhased inSherrill v. StateN0.01-07-00504-CR,
2008 WL 4670606 at *4-6 (Tex. App.—Houston [1st }i2008, pet. ref'd). The Court
observes that the state intermediate appellaté dmaoussed such evidence in great detail but did
not mention petitioner's demeanor or the conditadnhis hands during the interview in its
analysis of the legal sufficiency of the evidenzesupport the jury’s verdictld.

Finally, petitioner has not shown that the Staiesessed a copy of complainant’s
cell phone records or that the records would hésva that all calls were made on the phone
after her death. A habeas petitioner is not eatitb relief based on conclusory and speculative

allegations of &8radyviolation. Murphy v. Johnsgr205 F.3d 809, 814 (5th Cir. 2000).
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Accordingly, petitioner'sBrady claims are without merit and the state court’s
disposition of these claims are not an unreasoragipécation of federal law.

C. Jury Charge

Petitioner next contends his rights to due precesder the Fourteenth
Amendment and his right to a trial by jury undez Bixth Amendment were violated because the
state district court did not instruct the jury toamimously agree whether the offense elevating
murder to capital murder was kidnapping or sexwusdaalt; he also contends that he was
egregiously harmed by this error. (Docket Entis2-2, pages 27-30; No.2-3, pages 1-4).
Petitioner raised this issue on direct appeal antis petition for discretionary review to the
Texas Court of Criminal Appeals. (Docket Entry Nb2, pages 1-22).

The First Court of Appeals for the State of Texhe last court to issue a written
opinion on this issue, noted that “the right objuananimity ‘is more accurately characterized as
a due process right than as one under the Sixtmédment.”” Sherrill, 2008 WL 4670606 at * 6
n.1 (quotingManns v. Quartermgr236 Fed. App’x 908, 913 (5th Cir. 2007)). In Bmang this
claim, the intermediate appellate court also naked state law requires unanimous verdicts in
all felony cases.Id. at *6. The state appellate court found that dggravating factors,e.,
kidnapping and sexual assault, were “alternativamaef committing the capital murder that the
State alleged in the indictment, and thus, the poyld convict appellant under either theory.”
Id. at *8 citingGuevara v. Statel52 S.W.3d 45, 52 (Tex. Crim. App. 2004). Thaesappellate
court also affirmatively relied on the holdingsKitchens v. State823 S.W.2d 256 (Tex. Crim.
App. 1991) andschad v. Arizonab01 U.S. 624, 642-44 (1991), and distinguishedhbldings

of Ngo v. Statel75 S.W.3d 738 (Tex. Crim. App. 2005) aRathardson v. United State526
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U.S. 813, 119 (1999), which “potentially involve[djore than one offense,” from the present
case, which “concern[ed] only oaetus reasn the murder of Van Osdall.id.

The state intermediate appellate court furthenébthe holdings oRApprendi v.
New Jersey530 U.S. 466 (2000) ariRing v. Arizona536 U.S. 584 (2002) inapplicable to the
present case “because in those cases, the triat, dostead of the jury, found specific
aggravating factors which the Supreme Court detexthshould have been decided by the jury.”
Id. at *9. The state intermediate appellate couteeahat petitioner's case was tried by a jury
and not the trial court, which determined that benmitted murder while committing kidnapping
or aggravated sexual assauld. The state appellate court concluded that the siatgct court
did not err in submitting a disjunctive jury changeh a general verdict for the single offense of
capital murder and thus, petitioner’s conviction dnot violate his right to due process, due
course of law, or to a jury trial.1d.

In a 2009 unpublished opinion, the Fifth CirdDaurt of Appeals found that “Jif]
a State’s courts have determined that certaintstgtalternatives are mere means of committing
a single offense, rather than independent elenwdntise crime, we simply are not at liberty to
ignore that determination and conclude that therditives are, in fact, independent elements
under state law.””Maxwell v. Thaler 350 Fed. App’x 854, 859 (5th Cir. 2009) (quotfaghad
501 U.S. at 636)). Here, as Maxwell petitioner has not shown that the Texas Court of
Criminal Appeals no longer relies dfitchens“for the proposition that the predicate offenses
under § 19.03 are alternative methods or meansrtonst capital murder.”ld. citing Luna v.
State 268 S.W.3d 594, 601 & n. 16 (Tex. Crim. App. 2D08Vith respect to the analysis of the
federal due process claim, the Fifth Circuit obsdrthat “neitherSchadnor our subsequent
precedent interpreting it has been overruled intplior explicitly. Accordingly, we are bound
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by Schadand Reed[v. Quarterman 504 F.3d 465, 479 (5th Cir. 2007lwvhich compel our
holding that reasonable jurists would not debad¢ tite state court reasonably applahadand
rejected this claim.”ld. at 860.

In light of the Fifth Circuit's holdings with reect to juror unanimity in Texas,
this Court finds that the state appellate courtédimgs in this case are not an unreasonable
application of federal law.

D. Ineffective Assistance of Counsel

Petitioner alleges that he received ineffectiwsisiance of counsel at trial.
(Docket Entries No.2-3, page 20-30; No.2-4, pageel)l The state habeas courts found that
petitioner failed to allege sufficient facts “whicéven if true, would entitle him to relief on his
instant claims of ineffective assistance of coufis¢Docket Entry No.11-52, page 67). The
state habeas courts also found that petitionexdatd show that his counsel’s representation was
deficient or that he was prejudiced by such repredion. (d.). The state habeas courts further
found that petitioner failed to show that his tgaunsel’s representation was ineffective because
he failed to show what a more in depth investigatiy trial counsel would have revealed and
that his trial counsel’s failure to object to adsilide evidence did not constitute ineffective
assistance of counselld( page 68). The Texas Court of Criminal Appealsiel® state habeas
relief on such findings.

The Sixth Amendment to the United States Congdituguarantees a criminal
defendant the right to effective assistance of selnU.S. ©NST. amend. VI. A federal habeas

corpus petitioner’s claim that he was denied eiffecassistance of trial counsel is measured by

% In Reed v. Quartermanhe Fifth Circuit denied petitioner’s request éocertificate of appealability on his claim
that allowing the jury to convict him of capital nder “under two alternative theories without reqgrunanimity
as to one” violated due process. 504 F.3d 465,:82/@&th Cir. 2007).
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the standard set out iStrickland v. Washingtord66 U.S. 668 (1984). To prevail on an
ineffective assistance of counsel claim, petitiomerst establish that his counsel’s performance
was deficient and that the deficiency prejudicesl defense.Ogan v. Cockre]l297 F.3d 349,
360 (5th Cir. 2002). The failure to prove eithefidient performance or actual prejudice is fatal
to an ineffective assistance clai@reen v. Johnsqri60 F.3d 1029, 1035 (5th Cir. 1998).

Counsel’'s performance is deficient when the repm@ation falls below an
objective standard of reasonablene€3gan 297 F.3d at 360. Judicial scrutiny of counsel's
performance must be “highly deferential,” indulginga “strong presumption” that “trial counsel
rendered adequate assistance and that the challengduct was the product of a reasoned trial
strategy.” West v. Johnso®2 F.3d 1385, 1400 (5th Cir. 1996). To overcohig presumption,

a petitioner “must identify the acts or omissiofi€aunsel that are alleged not to have been the
result of reasonable professional judgmenilkerson v. Collins950 F.2d 1054, 1065 (5th Cir.
1993). Mere “error by counsel, even if professignanreasonable, does not warrant setting
aside the judgment of a criminal proceeding if #veor had no effect on the judgment.”
Strickland 466 U.S. at 687-90. A deficiency in counsel sfpenance, standing alone, does not
equal ineffective assistance of counsel if no dgitgudice is demonstrated.

Counsel’'s deficient performance results in acfu@judice when a reasonable
probability exists “that, but for counsel’'s unpredenal errors, the result of the proceeding
would have been different.1d. at 694. “A reasonable probability is a probabpiBufficient to
undermine confidence in the outcome.ld. Confidence in the outcome of the trial is
undermined when counsel’'s deficient performanceleen “the result of the trial unreliable or
the proceeding fundamentally unfairPratt v. Cain 142 F.3d 226, 232 (5th Cir. 1998) (quoting
Lockhart v. Fretwe|l506 U.S. 364, 372 (1993)). “Unreliability or amness does not result if
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the ineffectiveness of counsel does not deprivedéfendant of any substantive or procedural
right to which the law entitles him.Pratt, 142 F.3d at 232 (quotirigockhart 506 U.S. at 372).

A claim of ineffective assistance of counsel pregs a mixed question of law and
fact. Valdez v. Cockrell274 F.3d 941, 946 (5th Cir. 2001). Because ipagt’s ineffective-
assistance claims were previously considered ajedteel on state habeas corpus review, the
state court’s decisions on those claims will bertawaed only if it is “contrary to, or involved an
unreasonable application of, clearly establishedeFd law, as determined by the Supreme
Court of the United States.” 28 U.S.C. § 2254(d)(1

Petitioner’s trial counsel laid out his theorytbé case and his trial strategy in his
closing argument. (Docket Entry No.11-27, pages-06). Counsel did not dispute the facts of
the case or the credibility of the witnesses. Head that the evidence showed that complainant
had been murdered by the reservoir and that congsiiand petitioner had a short, but intense
personal relationship, which complainant decideénd. (d, pages 106-07). Counsel argued
that other facts were less than certain becausaitnesses who testified at trial were looking
backward through the prism of hindsight with knoage that petitioner had been charged with
her murder. I¢l., pages 107-09). Counsel reminded the jurorsttiexe was no evidence that
petitioner had threatened to harm complainant ar ie acted violently toward her; instead, the
evidence showed that she was concerned about Kich). He agreed that the State had
presented a viable theory that complainant wasetbioy her assailant from the road to the
reservoir because her hands were bound, but hedrthe possibility that her hands might have
been bound once there; he argued that the Staserpeel no evidence that complainant was
sexually assaulted at the reservoir. Counsel #ueinessed the circumstantial evidence admitted
in the case, offered an alternative inference thight be drawn from the evidence to rebut the
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State’s case, and questioned whether jurors candddffom such circumstantial evidence proof
beyond a reasonable doubt that petitioner had meddsomplainant. I¢., pages 109-122).
Petitioner claims that should have done morebutthe State’s case, as follows:

1. Investigation

Counsel has a duty to conduct a reasonable gretviestigation into the facts and
pertinent law of a criminal case or to make a reabte decision that makes particular
investigations unnecessarsee Strickland466 U.S. at 691. A defendant who alleges arilu
to investigate on the part of his counsel musgalleith specificity what the investigation would
have revealed and how it would have altered theooné of the trial. United States v. Green
882 F.2d 999, 1003 (5th Cir. 1989).

Petitioner complains that his trial counsel faite investigate petitioner’s work
records, email and text-messaging records, andparsecords that showed that he used his real
name when he resided outside the State of Texasptd the prosecution’s theory that he fled
the State because he was guilty of the offenseocK& Entries No.2-1, page 9; No.2-3, pages
22-23, 25). Petitioner claims that although courtssd knowledge of petitioner’s former
employer a year before trial, counsel waited uriderday of trial to telephone the employer in
Las Vegas. (Docket Entry No.2-3, page 26). Theagar verified petitioner’'s employment and
indicated that petitioner’s work records could berfd in the home office in South Carolina.
(1d.).

The record reflects that petitioner’s trial coeingras aware that petitioner used
his real name while living in Las Vegas and thatahgued for the exclusion of testimony that

petitioner used a false name and lied to a girlffithat he met over the internet weeks after
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complainant’s death. (Docket Entry No.11-23, pages 6-9). Trial colrisdicated to the state
district court that petitioner would testify thaé hvorked in Las Vegas under his own name.
(Docket Entry No.11-24, page 83). Based on sug@eetation, counsel could have reasoned that
further investigation was unnecessary or that haldvbe able to acquire the information from
the home office before petitioner testified. Retier, however, chose not to testify and
therefore, no evidence was introduced to rebuttiaée’s theory that petitioner fled the state and
avoided detection by using an alias. (Docket EMoyl1-27, page 93). Moreover, petitioner
states no facts to show how he was prejudiced $ydinsel’s failure to investigate his personal
records given other evidence that was admittedatregarding his use of the internet to avoid
detection by law enforcemeht(Docket Entries No.11-25, pages 29-31; 33-3542).-

Petitioner also complains that his trial courfagéd to investigate whether cedar
elm trees grew at the gun range, which is locategr the murder scene and where he and
complainant shot guns the week before the murdsiitigner contends such evidence would
rebut the prosecution’s theory that the leaves douarhis apartment came from the murder site.
(Docket Entries No-2-1, page 17; No.2-3, pages 23-ZPetitioner also claims that the leaves
were planted in his home by detectives who questidmm. (Docket Entry No.2-1, page 17).

He further complains that trial counsel failed twiaon the gun range records, which would have

" The prosecutor indicated that the State had narnmdtion about whether petitioner was using an alibée he
was in Las Vegas after complainant’s murder in 20@@ause the State was unable to acquire the memetds
where he stayed at that time. (Docket Entry N®41page 81). She indicated that the State hadfaomation on
petitioner’s location until 2003, when he was adeditto a psychiatric hospital using his real narfid., page 82).
Petitioner’s trial counsel argued that that theeswo evidence that petitioner used a fake namehatgetitioner
worked in Las Vegas under his own namil., (page 83).

% Petitioner’s ex-wife and daughter testified abdé emails petitioner sent to his daughter for fgesrs after he
left the State, in which petitioner urged his daegho be discreet and secretive in their corredpooe and
communication for fear the police might track hifocket Entry No.11-24, pages 23-49).

33



corroborated his statement to detectives that ke gamplainant his gun after their visit to the
gun range. (Docket Entries No.2-1, page 9, No2a8e 23-24).

Petitioner does not point to any evidence inrdword that cedar elm trees grew at
the gun range or that the gun range records wdwd ghat he gave his gun to complainant the
week before her death. Petitioner fails to no# ths trial counsel elicited testimony from Sgt.
Mehl, who accompanied the tree expert that disealé¢he cedar elm tree close to the murder
site, that the tree from which they recovered & \Wess smallj.e., around fifteen inches in size.
(Docket Entry No.11-25, page 187). Upon furtheestioning, Mehl conceded that he was not
trying to imply that the leaf discovered in petitey’s apartment was from that treeld.).
Although petitioner claims the plant evidence wigsiicant, his trial counsel argued in closing
that the plant evidence was not significant bec#lusé&tate could not prove where the leaf came
from but only that “the leaf exists on trees néar Addicks Reservoir and in many other places.”
(Docket Entry No.11-27, page 120).

Trial counsel also argued that the State didpmesent any evidence of guns or
gun equipment in the apartmentld.( page 114). Had trial counsel sought to rebutlence
regarding the cedar elm tree leaves with evidelnaededar elm trees grow at the gun range or to
show that petitioner had been at the gun range eathplainant the week before the murder, he
would have, in effect, tied petitioner to a gun.

Without more, petitioner fails to overcome theesumption of correctness to
which the State court’s findings are entitled wallear and convincing evidence. He has also
failed to demonstrate that the state courts’ ddatetion of his claims was contrary to or an
unreasonable application of clearly establishedr&up Court precedent, or resulted in actual
prejudice.
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2. Suppressed or Destroyed Evidence

Petitioner complains that his trial counsel faite object that the prosecution had
destroyed the initial police interview tape andedito vigorously cross-examine the detectives
about the destruction of this tape. (Docket Entri¢o.2-1, page 15; No.2-4, pages 1-3).
Petitioner claims that the tape would show his cdémeanor and cooperative attitude. He also
claims the tape would show that he suffered narynja either hand, which petitioner contends
would rebut the State’s theory of the case. (Dbékdries No.2-1, pages 15-16; No.2-4, pages
1-3). Petitioner further complains that his tgaluinsel failed to obtain complainant’s cell phone
records. (Docket Entries No.2-1, page 9; No.2aggs 3-4).

As previously discussed, petitioner’s claims regay such evidence do not give
rise to a due process claim; therefore, he carlmmt ghat the state courts’ findings with respect
to counsel’s failure to investigate such claimsewenreasonable under the AEDPA standard.

3. Uncalled Witnesses

Petitioner contends that his trial counsel faledcemploy a ballistic’'s expert to
challenge the type of gun from which the bulletttkilled complainant had been fired and to
employ a forensic botanist to challenge evidencthefcedar elm leaf. (Docket Entries No.2-1,
pages 17, No.2-4, pages 4-5, 5-6). Petitioner atsoplains that his trial counsel did not
guestion or call as witnesses his family membedslae-in girl friend to testify that he has not
fished since 1984. (Docket Entries No.2-3, page8@ No.2-4, page 1).

“[Clomplaints of uncalled witnesses are not f@in federal habeas corpus
review because the presentation of testimonialesdd is a matter of trial strategy and because
allegations of what a witness would have statediangely speculative.”Day v. Quarterman

566 F.3d 527, 238 (5th Cir. 2009). To prevail taima based on counsel’s failure to call a lay or
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expert witness, the petitioner must name the winéemonstrate that the witness was available
to testify and would have done so, set forth thetexat of the witness’s proposed testimony, and
show that the testimony would have been favorabkeparticular defensdd.

Petitioner states no facts to show the necesdigmploying a ballistic expert.
The State’s expert testified that the bullet ugethe murder could have come from one of four
guns, including a common and popular model thatipeer owned (Docket Entry No.11-24,
pages 63, 72, 75). Moreover, petitioner statesther facts showing that he was prejudiced by
his counsel’s failure to call such expert.

Although petitioner attached supplements frone tegperts to his state habeas
application, he states no facts to show that thaseesses, or any other forensic botanist, were
available to testify at trial or that they wouldvieadone so. Likewise, petitioner did not support
his “no-fishing” claim with affidavits from his faiy and friends about his fishing habits or lack
thereof'® Accordingly, he fails to show that his trial caethrendered ineffective assistance by
failing to employ a tree expert or to question fignaind friends regarding his fishing habits or

that the state habeas court’s findings were unredde under the AEDPA standard.

? Trial counsel argued in closing statements thabne found any evidence of guns or gun gear inipeét's
apartment. (Docket Entry No.11-27, page 114).

1 The record shows that petitioner had checked omtingl service application that he engaged in fighamd
football on a regular basis. (Docket Entry No.11-Bage 95). Although complainant had been bodittd fighing

line, the investigating officer who searched petiér's apartment shortly after her murder found fishing

equipment in the apartment. (Docket Entry No.11{28ye 115). Furthermore, petitioner’s brotherwéie, and

daughter testified for the State but were not qoest by the prosecutor or defense counsel regaiititioner’s
fishing habits. (Docket Entries N0.11-25, page$58No0.11-24, pages 23-50). Petitioner’s trial srl argued in
closing arguments that although the dating serfdom showed that he had checked fishing as onésdddtivities,
there was no evidence that there was fishing eqemprim his apartment or that he ever fished onchisnlife.

(Docket Entry No.11-27, pages 113-14).
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4. Cross-Examination of Adverse Withesses

Petitioner maintains that his trial counsel faile®o effectively cross-examine
adverse witness Debbie Strandberg, who testified retitioner used a false name while
corresponding with her over the internet and endagea relationship with her with the false
name shortly after the murder. (Docket Entry Ne2¥] pages 65-77). Petitioner’s trial counsel
voiced numerous objections to her testimony, bafole and during her testimony. (Docket
Entries No0.11-23, pages 6-13; No0.11-24, pages; N&4l, pages 80-94; No.11-27, pages 64, 68,
69, 73, 74, 76-80, 83, 84, 85). Trial counsel, &oer, did not question her on cross-
examination. (Docket Entry No.11-27, page 86).

Petitioner presents no evidence that a cross-asdion of Strandberg would
have rendered valuable information regarding hisivvedor giving her a false name or that trial
counsel’s strategic decision to forgo cross-exationafell below an objective standard of
reasonable assistance. Accordingly, he fails tmafestrate that his trial counsel rendered
ineffective assistance by failing to cross-examBiendberg or that the state courts’ findings
were unreasonable under the AEDPA.

Petitioner claims that his trial counsel poortpss-examined the State’s expert
tree witness because counsel had not adequatedgtigated the cedar elm tree evidence or
employed a forensic botantist for the defense. ckebEntries No.2-1, pages 9, 20-21; No.2-4,
page 6). Petitioner also complains that his t@lnsel did not adequately cross-examine the
detectives who testified about discovering the leadetitioner’s apartment as to whether the leaf
was properly handled and stored by the State. K&tdentries No. 2-1, page 21; No.2-4, pages

7-11). As previously noted, petitioner’s trial c@el found the plant evidence to be insignificant
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because the State could not prove where the I¢afliccame from. (Docket Entry No.11-27,
page 120).

Petitioner is challenging his trial counsel’s lk strategy with respect to the
plant evidence, to which this Court must give defee, and has not presented any reason why
the state court’s decision on this claim was uroeable. See Coble v. Quartermad96 F.3d
430, 437 (5th Cir. 2007) (challenge to strategy sdoet establish ineffective assistance).
Petitioner’s ineffective assistance claim on thessrexamination of these witnesses is without
merit. Furthermore, he has not shown that thee st@beas court’s findings regarding his
counsel’s representation were unreasonable undeXEDPA standard.

5. Venire Persons

Petitioner contends that his trial counsel failed object to the trial judge
intimidating a venire person in voir dire and exaogshim for cause; he complains that counsel
also failed to request a hearing to ascertain véredhvenire member, who knew complainant,
had tainted the jury panel. (Docket Entries No.pdge 9; No.2-4, pages 13-16). Petitioner,
however, does not cite the trial record to suppodaim of intimidation or misconduct. The
Court has thoroughly reviewed the entire record fmohd no evidence of juror intimidation.
With respect to the venire person who was acquainieh complainant’s family and familiar
with her, the record shows that such venire pemsformed the state district judge early in the
voir dire, before questioning by either attorngipocket Entry No.11-19, page 35). The record
reflects no evidence that such venire person emp@ganisconduct or that a hearing was
necessary to determine if the venire panel had teeted.

“Counsel cannot be deficient for failing to presdrivolous point. Sones v.

Hargett 61 F.3d 410, 415, n. 5 (5th Cir. 1995).
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6. Jury Instruction

Petitioner complains that his trial counsel faite request a lesser-included jury
instruction of first or second degree murder owobpect to the state district court’s failure to
include the same in the jury charge.(Docket Entries No.2-1, page 9; No.2-4, paged.3p-
Petitioner, however, states no facts to show thavas entitled to such instruction or whether the
state district court would have granted such matfo failure by counsel to file a motion does
not per seconstitute ineffective assistance of counsgee Kimmelman v. Morrispd77 U.S.
365, 383-84 (1986). A determination of ineffectiess “depends on whether either a
suppression motion or an objection would have bgamted or sustained had it been made.”
United States v. Oakleg27 F.2d 1023, 1025 (5th Cir. 1987). Petitiotleerefore, fails to show
that the state habeas court’s findings were anasoreable application of the standards provided
by clearly established federal law for succeedinguo ineffective assistance claim.

7. Challenging Demonstrative Evidence

Petitioner claims counsel failed to use the Stadesn demonstrative evidence to
prove that he was innocent by replaying the tiaglet thoroughly cross-examining the officer
who participated in the demonstration, and infoigrtime jury that petitioner suffered no injury to

his hands. (Docket Entries No.1, page 12; Nogafjes 16-17; No.2-4, pages 16-18).

! petitioner’s trial counsel indicated that he hacbbiection to the charge. (Docket Entry No.11{23ge 98). The
charge did not include a lesser-included offenstuction. (Docket Entry No.11-17, pages 36-43).

2 «p defendant is entitled to [a lesser included o$tgrinstruction if the jury could rationally acqtiite defendant
on the capital crime and convict on the non-camitahe.” Aguilar v. Dretke 428 F.3d 526, 531 (5th Cir. 2006)).
Under Texas law, for a lesser included offenseriicsibn to be given, ‘there must be some evidencené record
that if the defendant is guilty, he is guilty ordf the lesser offense.Richards v. Quartermarb66 F.3d 553, 568
(5th Cir 2009). “Anything more than a scintilld evidence is sufficient to entitle a defendanattesser charge.”
Threadgill v. Thaler425 Fed. App’x 298, 304-05 (5th Cir. 2011) (qogtirerrel v. State55 S.W.3d 586, 589 (Tex.
Crim. App. 2001)).
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The record shows that Sgt. Mehl and the prosed#monstrated for the jury the
prosecution’s theory of how complainant was shaedaon the evidence gathered at the scene
and photographs taken at the time of discoveryocket Entry No.11-25, pages 176-182). On
cross-examination, trial counsel elicited testiménoyn Sgt. Mehl that he never saw the body at
the scene and that it was possible that the bodybkan moved. Id., pages 183-84). He also
elicited testimony that a substance on complaisathigh, which was thought to be semen, did
not exist after the autopsy was performeldl., page 183). He also pointed out the inconsistency
of Mehl's account of the murder with Sgt. Binfordiscount. Id., page 186).

The State presented no evidence that would shawthe murderer would have
suffered any injury to his hands under any thedrthe case; therefore, petitioner fails to show
the necessity of presenting evidence that he didguffer an injury to his hands.

Moreover, prejudice cannot be established witliemspeculation or conjecture.
See Bradford v. Whitley53 F.2d 1008, 1012 (5th Cir. 1992). Accordingigtitioner fails to
show that the state court’s findings regardind t@nsel's reasonably effective assistance were
unreasonable under the AEDPA standard.

8. Objection to Prosecutor’'s Closing Argument

Petitioner claims that his trial attorney’s penfimnce was deficient because he
failed to object to the prosecutor’s statementasiog argument that the jury was not required to
return a unanimous vote in deciding the aggravagiegnent of the offense. (Docket Entries
No.l, page 12, No.2-1, page 9; No.2-4, pages 18-2Pktitioner fails to show that the
prosecutor’'s arguments were error or that any dbjedo her statements would have been
sustained in light of the Fifth Circuit’'s holdingitiv respect to juror unanimity in Texas. The

failure of petitioner’s trial counsel to make a itless objection does not constitute deficient
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performance.See Koch v. Pucke®07 F.2d 524, 527 (5th Cir. 1990) (noting thaiuosel is not
required to make futile motions or objections”)ccardingly, he fails to meet his burden under
the AEDPA with respect to these claims.

lll. CERTIFICATE OF APPEALABILITY

A certificate of appealability from a habeas ampproceeding will not issue
unless the petitioner makes “a substantial showihthe denial of a constitutional right.” 28
U.S.C. 8 2253(c)(2). This standard “includes simgwihat reasonable jurists could debate
whether (or, for that matter, agree that) the jetishould have been resolved in a different
manner or that the issues presented were adequdéseérve encouragement to proceed further.”
Slack v. McDanigl529 U.S. 473, 484 (2000) (internal quotations eitetions omitted). Stated
differently, the petitioner “must demonstrate thedsonable jurists would find the district court’s
assessment of the constitutional claims debatablerang.” Id.; Beazley v. Johnso242 F.3d
248, 263 (5th Cir. 2001). On the other hand, wHenial of relief is based on procedural
grounds, the petitioner must not only show thatisjis of reason would find it debatable whether
the petition states a valid claim of the deniabhafonstitutional right,” but also that they “would
find it debatable whether the district court wasrect in its procedural ruling.”Beazley 242
F.3d at 263 (quotin@lack 529 U.S. at 484kee alsdHernandez v. JohnspR13 F.3d 243, 248
(5th Cir. 2000). A district court may deny a cictite of appealability, sua sponte, without
requiring further briefing or argumenflexander v. Johnsg211 F.3d 895, 898 (5th Cir. 2000).

The Court has determined that petitioner has naten@asubstantial showing of the denial of a

constitutional right. Therefore, a certificateapipealability from this decision will not issue.
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V. CONCLUSION

Finding no unreasonable application of clearlyaleisshed federal law in the
record of the state proceedings, the Court ORDHRSdlowing:

1. Respondent’s Motion to Substitute Counsel (Dock&ryEN0.24)
is GRANTED. Assistant Attorney General Ellen Stewdein is
withdrawn and Assistant Attorney General Josepldétcoran is
substituted as Attorney-in-Charge for respondent.

2. Petitioner's motions to supplement the record (@bckntries
No0.19, No.21, No.22) and to compel the state distctburt to
produce the trial video (Docket Entry No.23) areNDED. See
Cullen v. Pinholster--U.S.--, 131 S.Ct. 1388, 1398 (2011).

3. Respondent’s motion for summary judgment (DockedtyEN0.15)
is GRANTED.

4. Petitioner’s petition for federal habeas relieDENIED.
5. A certificate of appealability is DENIED.

6. All other pending motions are DENIED.

7. This habeas action is DISMISSED with prejudice.

The Clerk will provide a copy to the patrties.

SIGNED at Houston, Texas, this 5th day of Mardi 2

-

Wc/—/ﬁ*b._‘

MELINDA HARMON
UNITED STATES DISTRICT JUDGE
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