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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION

AMY R GORMAN,

Plaintiff,

VS. CIVIL ACTION NO. 4:11-CV-729

VERIZON WIRELESS TEXAS, LLCet al,

w W W W W W W W

Defendants.

OPINION AND ORDER

Pending before the Court is the Motion for Summawgdgment (Doc. 20) filed by
Verizon Wireless Texas, LLC (“Verizon”); Verizon Wéiless Services, LLC (“VZW”); and GTE
Mobilnet of South Texas Limited Partnership (“GTHEtpllectively, “Defendants”) against all
claims made by Plaintiff Amy Gorman (“Gorman”). Hag considered the parties’ arguments,
the facts in the record, and the applicable law, @ourt concludes that the motion should be
granted.

l. Background

This is an action for gender discrimination andaliation under the Texas Commission
on Human Rights Act (TCHRA), Tex. Lab. Code § 21.0&t seq. Plaintiff Amy Gorman’s
Complaint (Doc. 1-1 Ex. C) arises out of her empient with Verizon, which began around
July 2002. (Gorman Decl. § 2, Doc. 25-1). In Aug2@D7, Gorman received a promotion to the
position of Government Sales Manager (“GSM”) anddmesupervising a team of six Business
Account Executives (“BAE”). (Gorman Decl. T 3). AsGSM, Gorman'’s first-line supervisor
was Darryl Williams (“Williams”), whose title was $5ociate Director (“AD”) of Government

Sales. (Gorman Dep. 122:10-125:18, 128:3-129:10e AB, 2012, Doc. 20-2; Smith Decl. { 8,
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Doc. 20-12). The alleged events underlying her damp can be traced back to September
2008, when Jason Smith (“Smith”) became the neveddar of Business Sales and Gorman’s
second-line supervisor. (Gorman Decl. | 4).

According to Gorman, Smith consistently treated werse than her male colleagues.
(Gorman Decl. 1 4). For example, she alleges thaxXtiuded her from meetings, social events,
networking functions, and dinners; excluded hemfronportant business emails and other
communications; and, in general, treated her ‘imare] derogatory fashion,” including cursing
and name-calling. (Gorman Decl. 1 4-5, 8). Gorfuather alleges that, on or about September
22, 2009, Smith told her she “needed to ‘stronglgsider’ taking a demotion to Major Account
Manager” (“MAM”), and that she, fearing terminatidtfielt [she] had no choice and did as Mr.
Smith asked.” (Gorman Decl. 1 12-13). But befdre job change took effect, Gorman was
approached by Kitti Gaur (“Gaur”) from the HumansBerces (“HR”) department, who asked
Gorman about the change. (Gorman Decl. § 17; Gagt.[§ 9, Doc. 20-11). Gorman explained
that she had accepted the demotion only becauSengh’s “discriminatory conduct.” (Gorman
Decl. 11 17-19). Gaur replied that no one couldddrer to accept the demotion and that Verizon
would conduct an investigation into her claims ehder discrimination. (Gorman Decl. § 20).
As a result, the change never materialized and @oroontinued without interruption in her
position as GSM. (Gorman Dep. 129:11-132:21; GaeaclDf 9; Smith Decl. § 15). Deeone
McKeithan (“McKeithan”), Associate Director of Humaesources, conducted an investigation
of Smith’s performance as a supervisor, but dighsa manner that did not disclose Gorman as
the source of any complaints, (McKeithan Decl.  6c. 20-9), and, according to Smith, he
was unaware that Gorman had made any accusatianmsagim, (Smith Decl. § 17). According

to Gorman, however, Smith “increased his hostiltyvard [her] right after Verizon conducted
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its investigation,” including increasing her “isbtan and exclusion from business events and
communications.” (Gorman Decl. 1 21-22).

Soon thereafter, in December 2009, Gorman appbedhe newly created position of
Business Support Supervisor (“BSS”). (Gorman Dé&h:9-166:15, 169:6-19; Cocetti Dep. 9:2-
19, Sep. 4, 2012, Doc. 20-7; Smith Decl. 11 19{2@Keithan Decl. § 13). According to
Gorman, she did so in order to get out of “Smittiect line of fire,” believing that she would
receive equal compensation as a BSS and couldnr&tuher GSM position after Smith was
replaced as Director of Business Sales. (Gorman. [Je87). After assuming her role as BSS,
however, Gorman learned that her annual compemsatmuld be almost $14,000 less than
before. (Gorman Decl. § 38). Sandra Cocetti (“C@geManager of Business Support (‘“MBS”),
became Gorman’s new first-line supervisor, whileitBmremained as her second-line supervisor.
(Cocetti Dep. 9:2-19; Smith Decl.  18).

Meanwhile, in October 2009, one other significargrdg had occurred: a transaction with
the Texas Department of Criminal Justice (“*TDCJ@Gorman Decl. { 23). The specific
individuals involved with the transaction includ®RE Robert Whittleman (“Whittleman”),
BAE Chris Medlenka (“Medlenka”), AD Darryl Williamsand Gorman (collectively, the “TDCJ
Team”). (Gorman Decl. § 23; Smith Decl. | 24). Ganmnclaims that although she was aware of
the deal, she “was not an active participant i’ [[Gorman Decl. § 23). Regardless, the result of
the transaction was the payment of commissions tuotti®man, Medlenka, Williams, and
Gorman, (Doc. 25 at 11); a loss to Verizon of d¥&5,000, (Doc. 20 at 12); and an investigation
by Verizon into the propriety of the deal, (Gorniaecl. § 40).

At the request of Smith and Victor Fettes (“Fetjesissociate Director of Finance,

Cocetti investigated the transaction and reported donclusion: that the TDCJ Team had

3/11



structured the deal to provide 200 unbilled linéservice, 200 free cell phones, and a $20,000
credit for use on preexisting lines of service fallthe purpose of awarding themselves unearned
commissions. (Cocetti Decl. § 21). Smith and Fetégorted Cocetti’s findings to McKeithan,
and they all, in turn, reported the findings to Kblenze (“Henze”), Regional President.
(McKeithan Decl. {1 20-22). Henze concluded that TiDCJ transaction violated the honesty
and integrity provisions of Verizon’s Code of Cowtliand, therefore, that the employees
involved should all be terminated immediately. (BerDecl. 11 15-16, Doc. 20-15). Beverly
Mullins (“Mullins”), Executive Director of Human Reurces and Verizon’s highest HR
professional for the South Area, (Mullins Decl. § Boc. 20-16), concurred with Henze’s
conclusion, and, as a result, the employment ofyesgeember of the TDCJ Team, including
Gorman, was terminated on July 7, 2010. (Gorman Bgi5-34:1; Mullins Decl. {1 7-8).

On August 6, 2010, Gorman filed a Charge of Disgration with the Equal
Employment Opportunity Commission (“EEOC”) allegiggnder discrimination and retaliation,
and, on August 23, she received the EEOC’s Notideight to Sue. (Gorman Decl. 1 54). On
November 19, 2010, Gorman filed suit in the 129tdidial District Court of Harris County,
Texas, alleging gender discrimination and retaliatin violation of the TCHRA. (Doc. 1-1 Ex.
C). Later, on December 7, 2010, Gorman receivedRight to Sue letter from the Texas
Workforce Commission (“TWC”). (Gorman Decl. § 54pn March 2, 2011, Defendants
removed the action to this Court. (Notice of Rempbac. 1).

. Legal Standard

Summary judgment is proper if the evidence, viewethe light most favorable to the

nonmoving party, shows that there is no genuinputées of material fact and the movant is

entitled to judgment as a matter of law. Fed. R.. ®&. 56(a);Matsushita Elec. Indus. Co. v.
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Zenith Radio Corp.475 U.S. 574, 587 (1986). The substantive lawegung the claims
determines the elements essential to the outcortteeafase and thus determines which facts are
material.Anderson v. Liberty Lobby, Inet77 U.S. 242, 248 (1986). Where the nonmovantsbea
the burden of proof at trial, the movant need @uint to the absence of evidence supporting an
essential element of the nonmovant’s case; the mal@es not have to support its motion with
evidence negating that casdttle v. Liquid Air Corp, 37 F.3d 1069, 1075 (5th Cir. 1994). If the
movant succeeds, the nonmovant can defeat the mdtio summary judgment only by
identifying specific evidence of a genuine issuenafterial factAnderson477 U.S. at 248-49.
IIl.  Discussion

In this case, the relevant substantive law is tG&IRA, and the framework for analysis
of claims under that law is the same as that faintd under Title VII of the Civil Rights Act of
1964 (Title VII), 42 U.S.C. 8 2000e et s&peShackelford v. Deloitte & Touche, LLP90 F.3d
398, 404 n.2 (5th Cir. 1999) (“[T]he law governingims under the TCHRA and Title VIl is
identical.”); see alsaMlission Consol. Indep. Sch. Dist. v. Garcsgg2 S.W.3d 629, 633-34 (Tex.
2012) (interpreting the TCHRA in accordance withlerV1l). Where, as here, a plaintiff relies
on circumstantial evidence to prove claims for dmsmation or retaliation under the TCHRA,
the analysis follows the three-stbftDonnell Douglasurden-shifting frameworkGarcia, 372
S.W.3d at 637 (citingMcDonnell Douglas Corp. v. Gregedll U.S. 792 (1973)). First, the
plaintiff must establish a prima facie case, thecdr requirements of which vary according to
the particulars of her clainatrick v. Ridge394 F.3d 311, 315 (5th Cir. 2004). If successful,
the plaintiff creates a rebuttable presumption ollawful activity. Id. In the second step, the
defendant has a burden of production, which it ceet only by “articulat[ing] a legitimate,

nondiscriminatory [or nonretaliatory] reason” fds iactivity. Id. If the defendant meets its
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burden, then, in the third step, the plaintiff “hghow that the employer’s putative legitimate,
nondiscriminatory reason was not its real reasahwas merely a pretext for discrimination” or
retaliation.Id.

A. Gender Discrimination

Before filing a TCHRA claim in federal court, an ployee must first satisfy state
administrative requirementdpnes v. Grinnell Corp.235 F.3d 972, 975 & n.3 (5th Cir. 2001),
including filing a charge of discrimination “withirl80 days after the alleged unlawful
employment action,Pegram v. Honeywell, Inc361 F.3d 272, 281 (5th Cir. 2004). Then, in
order to establish a prima facie case of genderidighation, a plaintiff must show that (i) she is
a member of a protected class; (ii) she was qedlifior her position; (iii) she suffered an adverse
employment action; and (iv) others outside the qutatd class were treated more favorably.
Bouvier v. Northrup Grumman Ship Sys., In850 F. App’x 917, 921 (5th Cir. 2009).
Defendants offer proof that, first, Gorman did rsatisfy her administrative requirements
because the two alleged employment actions occunceeé than 180 days before her Charge of
Discrimination; and second, the actions were not “adverse”: tmeotien to MAM, because it
never actually occurred, and the demotion to B&8abse Gorman voluntarily applied for and
accepted the position. (Doc. 20 at 27, 33-34). Gormioes not respond with proof of her own;
instead, she states that she “voluntarily withdrdes claims for gender discrimination and
harassment, and is proceeding only on her claimefatiation, and seeks to proceed only against

Verizon Wireless Texas, LLC.” (Doc. 25 at 1 n.1xcArdingly, the undisputed facts show that

! Defendants argue that Gorman also failed to saltisf administrative requirements by filing suifdre obtaining
a TWC right-to-sue letter and, therefore, thatchdims, including her retaliation claim, are barrédoc. 20 at 26).
Though Defendants are correct regarding this aditnative requirement, they are not correct withpees to the
remedy in this case. Gorman obtained a TWC rigigd® letter (Doc. 25-4 at 4) on December 7, 201d, ay

obtaining the letter after filing suit, she theratyred her initial failureSeePinkard v. Pullman-Standard®78 F.2d
1211, 1215 (5th Cir. 1982) (holding that “receipt{a@ right-to-sue letter] prior to dismissal of ..itl€ VII claims

cure[s a] failure to initially satisfy the conditigorecedent”).
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Gorman failed to satisfy the conditions precederiiling a discrimination claim and, even if she
had, that she cannot establish a prima facie dagsaimination; therefore, summary judgment
must be granted on this clafm.

B. Retaliation

In order to state a prima facie case of retaliati@rplaintiff must show that (i) she
engaged in a protected activity; (i) an adverselegment action occurred; and (iii) a causal
link exists between the protected activity andddeerse employment actiodiner v. McHugh
No. 12-51123, 2013 WL 4034421, at *6 (5th Cir. AQg.2013) (citingLong v. Eastfield Coll.
88 F.3d 300, 304 (5th Cir. 1996)). Verizon doesdispute the first two prongs, but argues that
Gorman cannot establish the third, causation.

Determining the existence of a causal link “ishtygfact specific,”"Nowlin v. Resolution
Trust Corp, 33 F.3d 498, 508 (5th Cir. 1994), and requireslaulation of all relevant factors,
Shirley v. Chrysler First, Inc970 F.2d 39, 44 (5th Cir. 1992). Examples of sfactors include
“(1) the employee’s past disciplinary record, (2)ether the employer followed its typical policy
and procedures in terminating the employee, andtl{8) temporal proximity between the
employee’s conduct and terminatiorsinith v. Xerox Corp371 F. App’x 514, 520 (5th Cir.
2010) (citingNowlin, 33 F.3d at 508)see alsdMayberry v. Vought Aircraft Cp55 F.3d 1086,
1092 (5th Cir. 1995) (“The timing of the adversepémyment action can be a significant,
although not necessarily determinative, factorAlthough an employer’'s unawareness of the
protected activity is sufficient to break the cdulgak, awareness, standing alone, is hardly
sufficient to establish such a linkeeChaney v. New Orleans Pub. Facility Mgmt., Jnt79

F.3d 164, 168 (5th Cir. 1999) (“If an employer isaware of an employee’s protected conduct at

2 Although Gorman attempts to “voluntarily withdralivjher claims, under the current circumstances, rahg only
request their dismissal by court ord8eeFed R. Civ. P. 41(a). Given the pending motionssfaimmary judgment,
it is more appropriate to treat her response apiesentation of no opposition.
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the time of the adverse employment action, the ewapl plainly could not have retaliated
against the employee based on that conduct.”). r@tbe, simply engaging once in a protected
activity would be enough to satisfy the causal lreuirement for perpetuity. The existence of
factors such as temporal proximity renders thigrgrossibility.

The two factors at issue are, first, Verizon’s kilenige of Gorman’s protected activity
and, second, the temporal proximity between heviacand her termination. Regarding the first
factor, there is a dispute whether Smith had kndgde or at least suspicions, of Gorman’s
allegations of discrimination. Gorman relies orstta argue that, under the “cat’'s paw” theory of
liability, “even if Jason Smith did not make thedl decision, he influenced the decision such
that Defendants are liable for the unlawful termioa” (Doc. 25 at 28). Under this theory,

[a] causal link can be established by evidence tiatultimate decision maker,

with final authority to hire and fire subordinatengloyees, merely “rubber

stamped” a recommendation to terminate made byngrogee with knowledge

of the complaint. The causal link, however, cansbeered if there is evidence

that the ultimate decision maker did not merely btver stamp” the

recommendation of the employee with knowledge ef photected activity, but

conducted an independent investigation into theuanstances surrounding the

employee’s termination.
Sherrod v. Am. Airlines, Inc132 F.3d 1112, 1122 (5th Cir. 1998) (citationsitted). An
examination of the facts reveals nothing supporti@grman’s contention that the final
decisionmakers were merely “rubber stamps.” On dbetrary, the record shows that the
investigation of the TDCJ transaction was conduttgocetti, her findings were forwarded to
Henze, and both Henze and Mullins reached indeperatmclusions that the TDCJ Team had
violated the company’s Code of Conduct.

Moreover, even if Gorman could establish that Smats the de facto decisionmaker,
that fact alone would not be enough to show caystdr the purpose of establishing a prima

facie case. That case depends on the second féatgppral proximity, and here, there is no
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dispute: the length of time between her protectetivity and her termination was a full ten
months. This, without more, is insufficient to ddtsh a causal linkSee, e.g.Swanson v. Gen.
Servs. Admin.110 F.3d 1180, 1188 (5th Cir. 1997) (“Close tighibetween an employee’s
protected activity and an adverse action against imay provide the ‘causal connection’
required to make out prima faciecase of retaliation.” (emphasis addedpe alsdviedina v.
Ramsey Steel Co., In@238 F.3d 674, 684 (5th Cir. 2001) (finding tengdquroximity of two
months to be sufficient)Sherrod 132 F.3d at 1116 (same)pnes v. Flagship Int'1793 F.2d
714, 717 (5th Cir. 1986) (same).

Among previous discrimination cases in [the FiftincGit] alleging retaliation ...,

the longest interval between filing and terminatioais been fourteen months.

Shirley, 970 F.2d at 41. IrEhirley, however, the employee’s supervisor made

disparaging references to her concerning her EERxCge at least twice a week,

and alleged performance problems appeared only ditefiled the chargéd. at

43. These incriminating facts were critical evidentying the discharge to

protected activity, evidence totally lacking inihcase.
Patton v. Schlumberger Tech. Cqrp5 F.3d 1148, at *3 (5th Cir. 1996). Although @&an
alleges vaguely that Smith’'s treatment of her bexaworse after her accusation of
discrimination, there is nothing in the record tggort this conclusion. None of the relevant
facts in Shirley are present in this case, nor does Gorman citeaatiyority supporting the
proposition that a temporal proximity of ten monthsby itself, sufficient. As th&wansorcourt
elaborated, “the mere fact that some adverse aiditakenafter an employee engages in some
protected activity will notalways be enough for grima facie case.... [P]rotection against
retaliation does not permit EEO complainants teedjard work rules or job requirements.” 110
F.3d at 1188 n.3. The U.S. Supreme Court has furtkeified that “(1) to be persuasive

evidence, temporal proximityustbe very close, and importantly (2) temporal praignalone,

when very closecan in some instances establistpama facie caseof retaliation.” Strong v.
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Univ. Healthcare Sys., L.L.(482 F.3d 802, 808 (5th Cir. 2007) (emphases gd@éthg Clark
Cnty. Sch. Dist. v. Breedef32 U.S. 268, 273 (2001)). Gorman, however, cetep} ignores
the issue of temporal proximity; indeed, she eveesgso far as to misstate the law as merely
requiring “evidence oéither a sufficiently close proximity in timer evidence showing that the
decision maker had knowledge of the protected itifDoc. 25 at 26) (emphases added).

Finally, even if Gorman could state a prima fazase, she is unable to create any doubts
about Verizon’s legitimate, nonretaliatory reason lier termination. As Henze stated in her
declaration:

| told Fettes, Smith and McKeithan that ... anyon®&olwed in the TDCJ
transaction should be terminated since the strungfwf the transaction violated
the fundamental principles of honesty and integaitgd conducting business with
the upmost ethics mandated by the Code. | beliehdtdman’s account of the
reasons for the transaction (to obtain unapproveed sstock and unearned
commissions) was credible. | further believe angklaof knowledge or
contradictory explanations from Gorman, Medlenk&\bltiams was not credible.

| recall stating in the meeting, “if it walks likeduck, talks like a duck, then itis a
duck!” Given the magnitude of the order (200 linetp manager did not know
the details of the deal, he or she should have kndnvthis case, Whittleman ...
reach over 400% of his quota along with a largero@sion, and Gorman herself
received a substantial commission, and so her ipetence for not knowing
alone would warrant termination.

(Henze Decl. 1 15). And, as Mullins stated in heldration:

| determined that in October 2010, Gorman, WhitderrMedlenka, and Williams
structured a transaction with the TDCJ where VZWil@rovide the TDCJ with
two hundred free devices, a $20,000 billing creditd two hundred lines of
service; however, the service would be suspendesiXanonths, which coincides
with the chargeback period on sales commissionst.thA conclusion of six
months, TDCJ could cancel the lines without chal@gCJ did not want the lines
of services and did not intend to activate thediaé any time. Gorman and the
others included the six month period to avoid cossin chargebacks.
Structuring the transaction in this way was misiegdnd violated the Code of
Conduct’s requirement that employees conduct basineith honesty and
integrity. Gorman was aware, or certainly shouldehdbeen aware given the
involvement of her subordinate, of the circumstanagrounding this transaction
and failed to report the matter as required byGbde of Conduct.
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(Mullins Decl. 1 7).

Although the federal courts offer a proper forum &uljudicating legitimate claims of
discrimination and retaliation, they do not offaneofor second-guessing legitimate business
decisions based on a company’s code of conductleWkorman is unhappy with Verizon’s
decision, she is unable to adduce evidence showiag her termination was the result of
anything other than Verizon’s judgment that shdethiin her duties as a supervisor and
employee. Accordingly, there is no dispute of matdact, and Gorman’s claims cannot survive
summary judgment.

IV. Conclusion

For the foregoing reasons, it is hereby

ORDERED that Defendants’ Motion for Summary Judgment (D2@) is GRANTED
and Plaintiff's case i®I SMISSED.

SIGNED at Houston, Texas, this 24th day of Auget,3.

-

W-f—/ﬁd.’._‘

MELINDA HARMON
UNITED STATES DISTRICT JUDGE
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