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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION

MIKKEL S. AAES, et al,

Plaintiffs,

VS. CIVIL ACTION NO. 4:11-CV-975

4G COMPANIES et al,

w W W W W W W W

Defendants.

OPINION AND ORDER

Pending before the court is Plaintiffs’ MotionAtier or Amend Final Order of Dismissal
and/or for Relief from the Judgment (Doc. 87). Havconsidered the motion, the record, and
the applicable law, the court concludes that théenshould be denied.

l. Procedural Background

In 2011, Defendants filed separate motions to disnfor failure to state a claim (Docs.
10, 25, 32, 37, 51). In response to each motioainiffs stated that “[i]f the Court should
believe further specificity is needed, Plaintifesjuest leave to amend the Complaint.” (Doc. 22
at 29; Doc. 31 at 28; Doc. 39 at 22; Doc. 44 atl23;. 61 at 22).

On March 20, 2012, this court issued an Opinion @rder dismissing “Plaintiffs’
complaint (Doc. 1) . . without prejudice to Plaintiffs’ right to file anneended complaint.”
(2012 Order,” Doc. 84 at 18-19). Meanwhile, as ttwmurt was considering and ruling on
Defendants’ motions to dismiss the original complaPlaintiffs filed an amended complaint
(Doc. 76), and Defendants submitted motions to @isrthat amended version (Docs. 80, 81,
82). The court’s 2012 Order did not reach the aradnzbmplaint or the motions to dismiss it,

and those filings remained pending. Plaintiffs, boer, never responded to Defendants’
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motions, nor did they file a second amended complar a Rule 41(a) motion for voluntary
dismissal.

On March 20, 2013, this court issued a second Opiand Order (“2013 Order,” Doc.
85) dismissing Plaintiffs’ amended complaint, amtieeed a Final Order of Dismissal (Doc. 86)
closing the case. Meanwhile, unbeknownst to thetc®laintiffs had amended and refiled their
complaint in Texas state courgdeDoc. 87-1). Now Plaintiffs seek to alter or ameine court’s
Final Order of Dismissal.
. Legal Standard

Because the motion was filed within 28 days of ¢h&y of final judgment, it must be
analyzed under Federal Rule of Civil Procedure p%eeFed. R. Civ. P. 59(e) (requiring
motions to “be filed no later than 28 days aftee #ntry of the judgment”’)Texas A&M
Research Found. v. Magna Transp., Ji838 F.3d 394, 400 (5th Cir. 2003) (stating thhether
a motion for reconsideration falls under Rule 5@(Rule 60(b) depends on the time at which it
is filed). Rule 59(e) motions “must clearly estahlieither a manifest error of law or fact or must
present newly discovered evidence and cannot be tesseaise arguments which could, and
should, have been made before the judgment isslmsénblatt v. United Way of Greater
Hous, 607 F.3d 413, 419 (5th Cir. 2010) (quotiRgsenzweig v. Azurix Cor@B32 F.3d 854,
863 (5th Cir. 2003) (internal quotation marks oeub).
1. Discussion

In this case, Plaintiffs argue that there was aifest error of law: that this court had no
authority to alter the 2012 Order. (Doc. 87 atBYt the essential premise of this argument—that
the 2012 Order was a final order, (Doc. 87 at 3)#gself an error of law. In fact, Plaintiffs’

entire motion is riddled with legal, factual, amdjical errors. Their basic argument is as follows:
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(1) pursuant toNhitaker v. City of Houster963 F.2d 831 (5th Cir. 1992), Plaintiffs couldt no
file an amended complaint after entry of the 20X8aD without first requesting leave to amend,;
(2) instead of requesting leave to amend, Plamtélected” to treat that Order as a final order;
(3) pursuant to Federal Rule of Appellate Procedi(a)(7)(A)(ii), entry of that final order
necessitated entry of final judgment 150 days jated (4) once final judgment was entered, this
court lacked the authority to alter that judgmé¢bbc. 87 at 3-4).

Plaintiffs’ initial point is belied by the plaimhguage of their responses to the motions to
dismiss and of the Order granting those motions.their responses, Plaintiffs explicitly
“request[ed] leave to amend the Compldinie.g, Doc. 22 at 29) (emphasis added); in the
Order, the dismissal was explicitly grantedithout prejudice to Plaintiffs’ right to file an
amended complairit (Doc. 84 at 18-19) (emphasis added). Given swanding, Plaintiffs’
assertion that they could not file an amended campWithout first requesting leave to do so is
nonsensical.

Plaintiffs’ second error is their misreading Wfhitakerto mean that they can decide

whether any dismissal of a complaint is a finalesrd(SeeDoc. 87 at 3). On the contrary, such

! Plaintiffs cite but misunderstand the rule thaptaintiff whose ‘complaint’ has been dismissed netact either to
(1) treat the dismissal as a final appealable oaddrappeal under Fed. R. Civ. P. 4(a), or (2)fasleave to amend
the original pleading under Rule 15(a).” (Doc. 8 Bgr(quotingWhitaker 963 F.2d at 832 (internal quotation marks
omitted) (adopting the rule articulated by the [Eleth Circuit in Czeremcha v. International Association of
Machinists & Aerospace Workerg24 F.2d 1552 (11th Cir. 1984))). This rule does give plaintiffs authority to
choose whether an order is final; rather, whereeti®a final appealable order and the case renogies, it merely
gives them the choice between filing a notice gbesgd and seeking leave to amend the original camiplin
adopting this rule, the Fifth Circuit explained:

Under the rule inCzeremchathe initial question is whether dismissal of themplaint was
intended to terminate the action. A district caairtrder dismissing a complaint constitutes
dismissal of the actiowhen it states or clearly indicates that no amenaing possible—e.g.,
when the complaint is dismissed with prejudice ihwxpress denial of leave to amend. . In
any such case, dismissal of the complaint termindte action . . . and thus constitutes a final
order. . . . If, on the other hand, the districtits order does not expressly or by clear impiaat
dismiss theaction,then undeCzeremchasuch order merely dismisses the complaint. Indhae,
the plaintiff may amend under Rule 15(a), but omith permission of the court.

Whitaker 963 F.2d at 835 (first emphasis added).
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discretion remains, as always, with the distriatirtdSeeWhitaker 963 F.2d at 835 (stating that
whether an “order dismissing a complaint constgudesmissal of the action” depends on the
district court’s intent). Th&Vhitakerholding stands only for the proposition that “wteedistrict
court dismisses the complaint, but does not tertaitlae action altogether, the plaintiff may
amend under Rule 15(a) with permission of the idistourt.” Rosenzweig332 F.3d at 864
(citing Whitaker 963 F.2d at 835). Because this court had alregislgn Plaintiffs such
permission, the circumstances of and issues pesantthat case do not exist here and are
wholly irrelevant.

Next, Plaintiffs cite the Federal Rules of Apptdl&rocedure to show that “the March 20,
2012 order became final and appealable by rule wguét 17, 2012, 150 days after the original
order was entered.” (Doc. 87 at 3). Of course, ighisot an appeal, so the issue is not whether the
Order is appealable but whether it closed the caseélistinction at the heart of th&hitaker
decision. The relevant rule, Federal Rule of CRtibcedure 58(a), applies only if an order of
dismissal is “the final decision in the case,” #i®r “end[ing] ‘the litigation on the merits’ and
[leaving] ‘nothing for the court to do but executee judgment.’”Whitaker 963 F.2d at 833
(quoting Bankers Trust Co. v. Mallis435 U.S. 381, 387 (1978) (internal quotation mark
omitted); Coopers & Lybrand v. Livesay37 U.S. 463, 467 (1978)). This simply is not tlase
here, as the 2012 Order granted leave to amenainanded complaint remained on the docket,
and Defendants’ motions to dismiss the amended zontpvere still pending.

All of these errors culminate in Plaintiffs’ er@ous conclusion that the court had no
authority to alter the 2012 Order. To be clear,2B&2 Order was not a final ordeeeBlack’s
Law Dictionary 1130 (8th Ed. 2004) (defining a ‘dinorder” as “[a]n order that is dispositive of

the entire case”), and the 2013 Order did not adteything. While the former dismissed
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Plaintiffs’ original complaint, the latter dismigké¢heir amended complaint. Once this fact is
grasped, it becomes obvious that Plaintiffs’ motemeritless.

Finally, the great irony of Plaintiffs’ motion that it relies orwWhitakerfor support, yet
neglects to cite the most relevant portion of thginion: its conclusion. Ultimately, the Fifth
Circuit affirmed dismissal of the plaintiffs conght because plaintiff's “undue delay” in
seeking to amend “showed that [he] had not diliyemtosecuted his caseWhitaker 963 F.2d
at 833. Here, Plaintiffs showed undue delay byheeifiling a second amended complaint when
afforded a full year to do so, nor bothering torevespond to Defendants’ motions to dismiss
their first amended complaint. Moreover, by deldielty waiting 150 days, then refiling their
complaint in state court while this case was efitn® Plaintiffs’ actions demonstrate more than
just undue delay: they show a blatant attempt toipudate procedural rules and to game the
federal and state court systems. What they haledféo do, however, is show any legal basis for
this motion.

V. Conclusion
For the foregoing reasons, it is hereby
ORDERED that Plaintiffs’ motion (Doc. 87) iDENIED.

SIGNED at Houston, Texas, this 23rd day of Af@d13.

-

W-f—/ﬁd.’._a

MELINDA HARMON
UNITED STATES DISTRICT JUDGE

2 Remarkably, Plaintiffs explain that “[rlelying dhe leave granted to file an amended complaingyjtielected to
re-file their claims . . in Texas state couft(Doc. 87 at 2) (emphasis added). It should gtheut saying that the
leave granted was to file an amended complairthis court, not in state court. Perhaps even more fieabdy,
Plaintiffs immediately follow the explanation abowéth one that contradicts it, stating that theyete not entitled
to re-plead.” (Doc. 87 at 3).
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