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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION

DAN LOVE and JOHN STEWART, 8

Plaintiffs, 8
8
V. 8 CIVIL ACTION NO. 4:11-1192
8
HAJOCA CORPORATIONEet al, 8
Defendants. 8

MEMORANDUM AND ORDER

This age discrimination case isfbee the Court on Defendants Hajoca
Corporation, LCR-M General LLC, CR-M LP, and Moore Supply Company’s
(collectively, “Defendants”) Motion for Snmary Judgment as to Plaintiffs Dan Love
[Doc. # 46] (“Love Motion”) and John StewarbtewartDoc. # 48] (“Stewart
Motion”).* The Motions are fully brieféand ripe for consideratignAfter carefully

considering the record, the argumentdoth parties, and the applicable law, the

! Unless otherwise stated, all citations in this Memorandum and Order are to documents
and docket numbers iove v. Hajoca CorporatignCivil Action No. 4:11-1192.
Citations to documents itewart v. Hajoca CorporatiQrCivil Action No. 4:11-

1193, appears astewartDoc. #__."

2 Defendants filed a Memorandum in support of the Love Motion [Doc. # 46-1] (“Love
Memorandum”) and a Memorandum in support of the Stewart Md&tawartDoc.
# 48-1] (“Stewart Memorandum”). Plaintiff Dan Love filed a Response to
Defendants’ Motion for Summary Judgment [Doc. # 59] (“Love’s Response”), and
Plaintiff John Stewart filed a Respons®fendants’ Motion for Summary Judgment
[Doc. # 58] (“Stewart’s Response”). Defendants filed a Reply Brief in Support of
Motion for Summary Judgment [Doc. # 77] (“Defendant’s Reply”).
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Court concludes that Defendants’ tms for Summary Judgment shouldjoanted.

l. BACKGROUND

Defendants LCR-M General LLC,AQR-M LP and Hajoca Corporation
(“Defendants”) are affiliated companigs.Defendants each distribute plumbing
supplies and fixtures from locations inxXBes, Mississippi, Arkansas, and Louisidna.
Defendants operate stores under the name Moore Supply ComfThe Moore
Supply Compan' store: are assigne to regions® Each region has a manager as does
each storé.

Plaintiff Dan Love (“Love”) beganvorking for Moore Supply Company in

1985 as an inside salesperson at a store in Huntsville, Téxa® transferred to the

3 Sworn Declaration of Lee Cormier [Exh. B to Doc. # 46-2], at 19, { 2.
4 Id.
> Hajoca Corporation Assumed Name Certificate [Exh. 79 to Doc. # 68-« , at 2

6 SeeSworr Declaratiol of Colin Boyd [Exh. A to Doc. # 46-Z (“Boyd Decl.”), at 2,
13.

! See id.

8 Deposition of Dan Love (“Love Depo.”) §h. 7 to Docs. # 61-2, # 62, # 62-1, and
# 62-2], at 28, 40, 41.



Conroe, Texas, store in 199Rlaintiff John Stewart (“Stewart”) began working for

Moore Supply Company in December 1967While working for Moore Supply

Company, Stewart held various positions in multiple locations including Baytown,

Conroe, Humble, and Tombal. Eventually, he transfeed to the Conroe store in

March 1998 and was assignedtmnter sales, helping walk customers rather than

entering bids from pre-existing accoutits.

During the events surrounding this caseyé and Stewart worked in the South

Texas region at the Conroe stéteMark Hanley managed the South Texas region,

which encompassed approximately twenty-two st8re€olin Boyd managed the

Conroe store, at which between nine and thirteen workers were employed.

In the fourth quarter of 2008, the rene in Defendants’ South Texas region
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Id. at 41.

February 10, 2012 Deposition of John Stewart [Exh.&eavartDocs. # 57, # 57-1,
# 58, # 58-1, # 59, # 59-1, and # 60] (“Stewart Depo.”), at 13.

Id. at 13-17; February 9, 2011 Deposition of John Stewart [Doc. # 61-1] (“Febraury
9 Stewart Depo.”), at 37.

February 9 Stewart Depo., at 66.
Love Depo., at 41.
Deposition of Mark Hanley [Exh. E to Doc. # 46-7] (“Hanley Depo.”), at 10.

Boyd Decl., at 2, { 3.



dropped as a result of the economic recesS$idn.late 2008 through 2009, Hanley

counseled Boyd on ways to improperformance at the Conroe stofeHanley

instructed Boyd to cut overtime and reduce the net salary'faBmyd began by

reducing overtime. In May 2009, he infieed all employees that overtime was no

longer permitted? Hanley also instructed Boytd evaluate each employee in the

Conroe store and grade tham a scale from “A” to “F* Boyd gave Love and

Stewart the lowest grades amongshkespeople at the Conroe stéréle gave Love

a C+ and described him &xtremely SLOW” with low profit margins and lacking

knowledge of the company’s computer systérBoyd gave Stewart a D-, described

his attitude as “sub-par,” and stated thaw&irt struggled in dealing with customers
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Love’s Response, at 10 (citing Hanley Depo., at 23-24).

December 22, 2008 Email from Hanley to Boyd [Exh. D-1 to Doc. # 46-6], at 22;
March 28, 2009 Email from Hanley [Exh. D-2 to Doc. # 46-6], at 23.

Depositior of Colin Boyd (“Boyd Depo.”) [Exh.9to Doc.#63],ai80; December 22,
2008 Email from Hanley to Boyd, at 22.

Love’s Response, at 8; Love Depo., at 54-55, 80-81; Boyd Decl., at 2, { 4; May 29,
2009 Email from Boyd to Stewart [Exh. C-7 to Doc # 46-5], at 4.

Love’s Response, at 12 (citing Employee Ratings [Exh. C-8 to Doc. # 46-5], at 5-6).
Employee Ratings, at 6.
Id.



and left “everyday at 4:30 paven if he [was] in theiddle of helping a customef®”

On July 30, 2009, Hanley met withoigd again to discuss sales and employee

performancé! Hanley recommended that Boydduce his net salary ratio by

reducing the Conroe store staffiinghirteen to twelve employeé&sHanley and Boyd

identified Love and Stewart as the leaffective employees, and Hanley suggested

that Boyd consider replacing bothtbEm with one stronger sales persbidanley

further instructed Boyd to document areas where Love and Stewart were

underperforming, inform them of his expatbns for their performance, and explain

why their performance was no longer acceablight of the economic recessitin.

Hanley also instructed Boyd that while he should be hglhiove and Stewart

improve, he should also be looking for a stronger replaceihent.

Shortly thereafter, on August 11, 2009, Boyd prepared a formal performance
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Id.

Love’s Response, at 13 (citiJuly 30, 200¢ Email from Hanley [Exh. C-1Cto Doc.
# 46-5], at 11-12).

Id.

Id. In Hanley’s deposition, he denied that he wanted to replace Love or Stewart.
Hanley Depo. [Exh. 11 tBtewartDoc. # 64], at 57-58.

Id.
Id.



review for Love®® Boyd told Love that he needadlincrease his profit margins and

should work more quickly, especiallyhen preparing bids on the computer.

Similarly, on August 19, 2009, Boyd prepared a performance review for Stéwart.

A month later, on September 15, 20D@fendants laid off Love, who was 54

years old at the tim&. On January 21, 2010efendants laidff Stewart, who was

63 years old at the tim&.Betty Siler (“Siler”), Defadants’ administrative assistant

in Conroe, also was disarged on January 21, 20¥0She was 60 years old at the

time®* Love, Stewart, and Siler were the oldest employees at the Conroé®Store.

Another employee, Will Thompson, quit reporting to work shortly after Love, his
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Augus 21,200¢Love Employee Performance Review (“Love Performance Review”)
[Exh. C-11 to Doc. # 46], at 13-16.

Love Depo., at 103-06.

Augus 19, 200¢ Stewar Employe« Performanc Review (“Stewar Performance
Review”) [Exh. 15 tcStewar Doc # 48-5], at 91-94; Stewart Depo., at 75-76.

Love Depo., at 8, 16.
Stewart Depo., at 94-95.
Boyd Decl., at 4-5, § 10-11.
Id.

Set« Conroe PC70: Total Employee (“PC70z Employet List”) [Exh. 11C to Doc.
#71-2],al 2. The nine other employees who worked at the Conroe store during the
relevant period were Matthew Brewington (25 years old); Colin Boyd (29 years old);
Brian Bogan (33 years old); Thomas Taft (34 years old); Lindsey Edmiston (34 years
old), Garland Lawson (38 years old); Jose Rivera (43 years old); Donald Ballard
(49 years old); and Jeff Brewer (52 years olidj.
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uncle, was laid off in Septemb®r.Boyd did not replace any of the four employees
and continued operating the Conroe storé¢lfemext two and a half years with nine
employees instead of thirteé&h.

On January 28, 2010, Loviled a charge with the Equal Employment
Opportunity Commission (“EEOC”) allegirtpat Defendants discriminated against
him because of his age. On February24,1, Stewart filed an EEOC charge alleging
that he, too, was discriminated against because of his age. Plaintiffs filed their
lawsuits on April 3, 2011, asserting eagliscrimination claims, and the cases
eventually were consolidated for all purpo¥es.

.  LEGAL STANDARD

A. Summary Judgment

Summar judgmen is prope only if the pleadings depositions answers to
interrogatories anc admission on file, together with anwaffidavits filed in support

of the motion show thai thereis nc genuincissueas to any materia fact, anc thai the

37 Boyd Decl., at 5,  12.
38 Id. at 6, 1 13.

3 SeeDecember 19, 2012 Order to Consolidate Cases [Doc. # 56]; Dec. 19, 2012 Order
to Consolidate CaseStfewartDoc. # 73]. Initially, each case was assigned to a
different judge. Love’s case was assigtethe undersigned. Stewart’s case was
assigned to the Honorable Keith P Ellis@ee Stewart v. Hajoca Corporatid@ivil
Action No. 4:11-1193.



moving party is entitled to judgment as a matter of lawep. R. Civ. P. 56(a) see
alsc Celote: Corp.v. Catret, 477U.S 317 322 (1986) Weave v. CCAIndus. Inc.,
52¢€ F.3c 335 33¢ (5th Cir. 2008) The moving party bears the burden of
demonstratin thai there is no evidenc: to suppor the nonmovin¢ party’s case.
Celote: Corp,477U.S al325 Nat'l UnionFire Ins.Co.v.Puge PlasticsCorp., 532
F.3c¢ 398 401 (5th Cir. 2008). If the moving party metits initial burden the non-
movan mus go beyoncthe pleading anc designat specific facts showing thaithere
is agenuincissue of materiafacifor trial. Littlefield v. ForneyIndep Sch Dist., 268
F.3c 275 28z (5th Cir. 2001) (internal citation omitted). “An is<is materia if its
resolutior coulc affect the outccme of the action. A dispetas to a material fact is
genuineif the evidenctis suct thai a reasonabl jury coulc returr a verdict for the
nonmovin¢ party.” DIRECT TV Inc. v. Robs(, 420 F.3d 532, 536 (5th Cir. 2006)
(interna citations omitted) The Court construes aliéts and considers all evidence
in the light most favorable to the nonmoving pa Nat'l Union, 532 F.3d at 401.
The Courtis not requirec to accep the non-movanis conclusory allegations,
speculatior anc unsubstantiate assertion which are eithel entirely unsupportecor
supporte by a mere scintilla of evidence Chaney v. Dreyfus Se Corp., 59& F.3d
219 22¢ (5th Cir. 2010 (citing Reave Brokeragt Co. v. Sunbel Fruit & Vegetable

Co, 33€ F.3c 410 41Z (5th Cir. 2003)) se¢ alsc Delta & Pine Land Co. v.



Nationwide Agribusines Ins. Co, 530 F.3d 395, 399 (5th Cir. 2008) (stating that
“conclusory allegations” or “unsubstartea assertions” do not meet the non-
movant’s burden) In re Hinsley, 201 F.3c 638 64& (5th Cir. 2000 (explaining that

“a party’sself-serviniancunsupporte claim” in ar affidavitwill notdefeasummary
judgmen where the evidenci in the recorcis to the contrary) The nonmoving party
must present specific facts which show “théstence of a genuine issue concerning
every essential component of its cas@m. Eagle Airlines, Inc. v. Air Line Pilots
Ass’n, Int’l, 343 F.3d 401, 405 (5th Cir. 2003) @émal quotation marks and citation
omitted). In the absence of any proog thourt will not assume that the non-movant
could or would prove the necessary fadtsgtle v. Liquid Air Corp.,37 F.3d 1069,
1075 (5th Cir. 1994)eh bang (citing Lujan v. Nat’| Wildlife Fed'n 497 U.S. 871,
888 (1990)). Although the Court may consid#iter materials in the record, the Court
only needs to consider cited materidfgD. R. Civ. P.56(c)(3).

B. ADEA Discrimination Claims

Love anc Stewar eact contend thar he was laid off by Defendant becaus of
hisage The Age Discrimination in Empyment Act of 1967 (“ADEA”), 29 U.S.C.
88 621-634|nter alia, prohibits an employer from failing to hire, refusing to hire,
discharging, or otherwise stiriminating against “any individual with respect to his

compensation, terms, conditions, or pages of employment, because of such



individual’'s age.” 29 U.S.C. 8§ 623(a)(1)Under the ADEA, the plaintiff has the
burden of persuasion to show ‘that ages\tfee “but-for” cause of [his] employer’s
adverse action."Jackson v. Cal-Western Packaging CoG02 F.3d 374, 377 (5th
Cir. 2010) (citingGross v. FBL Fin. Servs., In&57 U.S. 167, 177 (2009)). Gross
the Supreme Court rejected arguments plantiffs need only show that age was a
“motivating factor” in the employer’s decision or acti@ee, e.gid. at 174-180 (“To
establish a disparate-treatmielaim under the plain langge of the ADEA, therefore,
a plaintiff must prove that age was tiit-for’ cause of the employer’s adverse
decision.” (citations omitted)). An agéscrimination claim “‘cannot succeed unless
the employee’s protected trait actually @dya role in [the employer’'s decision-
making] procesand had a determinative influence on the outcdmdéd. at 176
(quotingHazen Paper Co. v. Biggins07 U.S. 604, 610 (1993)).

A plaintiff may meet this burden withtker direct evidence or circumstantial
evidenceKilgore v. Brookeland Indep. Sch. Distlo. 13-40005, 2013 WL 4031038,
at *2 (5th Cir. Aug. 8, 2013) (unpublished) (citiRged v. Neopost USA, In¢01

F.3d 434, 441 (5th Cir. 2012)lf.the plaintiff, as heré? does not have direct evidence

40 Plaintiffs have offered no direct evidence of age discrimination. Indeed, Plaintiffs
each testified that there were no documents or emails that reflect age discrimination
and that Boyd and Hanley did not make any comments that reflected age
discrimination. SeelL.ove Depo., at 12-14; Stewart Depo., at 10-11.

10



of age discrimination, the Court applig® burden shifting framework set forth in
McDonnell Douglagorp. v. Greepd11 U.S. 792 (1973%.1d. Under theMcDonnell
Douglas framework, a plaintiff must first establish @ima facie case of age
discrimination. Miller v. Raytheon C9.716 F.3d 138, 144 (5th Cir. 2013) (citing
Machinchick v. PB Power, Inc398 F.3d 345, 350 (5th Cir. 2005)).

In a case that does not involve a redutin force (“RIF”), the plaintiff must
show that “(1) he was disarged; (2) he was qualified for the position; (3) he was
within the protected class at the time cddiarge; and (4) he was either i) replaced
by someone outside the protected class, ii) replaced by someone younger, or iii)
otherwise dischargedebause of his age.”Kilgore, 2013 WL 4031038, at *3
(quotingBodenheimer v. PPG Indus., In6.F.3d 955, 957 (5th Cir. 1993Jgackson
602 F.3d at 378 (quotingerquist v. Wash. Mut. Ban&00 F.3d 344, 349 (5th Cir.
2007)). If a RIF is involved, as here, the plaintiff must demonstrate that:

(1) the plaintiff is within theprotected age group under the ADEA;

(2) he or she was adversely afflmtby the employer’s decision; (3) he

or she was qualified to assume another position at the time of the

discharge or demotion; and (4) evideneither circumstantial or direct,

from which a factfinder might reasdnig conclude that the employer
intended to discriminate in reaching its decision.

a1 Although the United States Supreme Court did not addr&®ss see id, 557 U.S.
at 175 n.2,whether thdcDonnell Douglagramework applies in ADEA cases, this
Court is bound by Fifth Circuit precedent applying the framework in ADEA cases.
See, e.gJackson602 F.3d at 378 & n.15.

11



Woodhouse v. Magnolia Hos®2 F.3d 248, 252 (5th Cir. 1996) (citihgchols v.
Loral Vought Sys. Corp.81 F.3d 38, 41 (5th Cir. 1996Nolnar v. Ebasco
Constructors, InG.986 F.2d 115, 118 (5th Cir. 1993hornbrough v. Columbus &
Greenville R.R. Co760 F.2d 633, 642 (5th Cir. 1985)yerruled on other grounds
by St. Mary’s Honor Ctr. v. Hick$09 U.S. 502 (1993%ee also Tyler v. La-Z-Boy
Corp, 506 F. App’x 265, 269 (5th €i2013) (unpublished) (quotiigchols 81 F.3d
at 41). “In the context of a reduction inrde, . . . , the facthat an employee is
gualified for his job is leselevant—some employees magve to be let go despite
competent performanceTex. Instruments Incl100 F.3d at 1181 (citation omitted);
see also Barber v. Shaw Group, In243 F. App’x 810, 811 (5th Cir. 2007)
(unpublished) (quotin@ex. Instruments Inc100 F.3d at 1181).

If the plaintiff establishesparima faciecase of age discriminaticfthe burden
shifts to the employer to provide a legitimate, nondiscriminatory reason for
terminating employment.Miller, 716 F.3d at 144\achinchick 398 F.3d at 350).

A RIF is a legitimate, nondiscriminatomgason for discharging an employee.
E.E.O.C.v. Tex. Instruments Int00 F.3d 1173, 1181 (5th Cir. 1996). “Performance
deficiencies are also a léghate reason for dischargeKilgore, 2013 WL 4031038,

at *3 (citing Davis v. W. Cmty. Hosp786 F.2d 677, 683 (5th Cir. 19863ge also

Perez v. Region 20 Educ. Serv. C807 F.3d 318, 326 (5th Cir. 2002) (citing

12



Shackelford v. Deloitte & Touche, LLP90 F.3d 398, 408 (5th Cir. 1999)).

If the employer meets its burden, “therden shifts bacto the employee to
prove either that the employer’'s pro#ed reason was not true—but was instead a
pretext for age discriminationer that, even if the employer’s reason is true, he was
terminated because of his ageéMiller, 716 F.3d at 144 (citinGross 557 U.S. at
180). “To make a showing of pretexiffstient to submit her case to a jury, [the
plaintiff] ‘must put forward evidence rebuttiegchof the nondiscriminatory reasons
the employer articulates.’Ramirez v. Landry’s Seafood Inn & Oyster B280 F.3d
576, 577 (5th Cir. 2002) (quotiMyallace v. Methodist Hosp. Sy&71 F.3d 212, 220
(5th Cir. 2001)).

. ANALYSIS

A. Stewart: Prima Facie Case

The Court assumes for the purpose of this opinion that Love can satisfy his
burden on all fouprima facieelements of his reduction-in-force (“RIF’) ADEA
discrimination claim.

Stewart, on the other harfths not met his burden to show that he can establish
aprima faciecase of age discrimination under tireumstances presented. Although
Stewart demonstrated that he was witthe age group protected under the ADEA

when discharged and was adverselyeetd by his discharge, he has failed to

13



demonstrate that he was qualified &s@me another position at the time of the
discharge? Stewart worked in counter sales floe twelve and a half years preceding
his dischargé® It was the only job he evéeld at the Conroe stote. Although the

job of a counter salesperson appears venjiai to that of an inside salespergon,
Stewart did not do—and had never done—bidsfundamental job duty of an inside
salespersoff. Furthermore, when doing formatisi employees were usually required
to use a computéf,a skill Stewart admitted he lack&dHe acknowldged that he
could not type? He also has offered no evidencatthe was qualified to work in any
other position at the Conroe locationcluiding working in outside sales, the
warehouse, or the showroom. It is undigithat prior managers had asked Stewart

to take on additional tasks associat@th an outside salesperson positioe,,

42 See, e.gWoodhouseg92 F.3d at 252 (citations omittedyichols 81 F.3d at 41.
a3 Stewart Depo., at 18, 40.
a4 Id.

* See, e.glLove Depo., at 20-21; Declaration of Jeff Brewer [Exh. G to 46-7] (“Brewer
Decl.”), at 34 2.

46 Stewart Depo., at 18-19, 49.

47 See, e.(, Love Depo., at 23-24.

8 Id. at 23-24.

49 Id.

50 Id. at 18-19, 40-41; Love Depo., at 23-24.

14



seeking new sales, but he did not dé's&tewart also admits that he had not spent
more than minimal time working in thehowroom and had not worked in the
warehouse with any regularity. Stewart has not shown that he was qualified to
assume a different position at the Conroessbithe time of the RIF. He accordingly
has failed to establishpaima faciecase of age discrimination.

B.  Pretext

Assuming that Plaintiffs both have demonstratgulima faciecase of age
discrimination, neither Plaintiff has demdraged that Defendants’ proffered reasons
for discharging him were pretextual. Dedants have articulated several legitimate,
nondiscriminatory reasons for terminatilgintiffs’ employment—a RIF due to the
poor economy and associated weak salegelsis Plaintiffs’ respective performance
issues. Plaintiffs do not argtieat the RIF was pretextudlInstead, Plaintiffs dispute

Boyd and Hanley’'s decision, as parttoe RIF, to discharge them rather than

>1 Seeidat 29-30 (former manager Jim Brewington asked Stewart to make outside sales

to builders but Stewart did not attempt to do so), 35-36 (former manager Robert
Meadows asked Stewart to make outside sales to plumbers but Stewart did not attempt
this either).

>2 Stewart Depo., at 48-50.

>3 Both Love and Stewart testified that Defendants were facing financial isSees.

e.g, Love Depo., at 46, 77-78; Stewart Depo., at 58-59, 61-64. Defendants offered
undisputed evidence that they wargacted by the economic downturn in 2009.
Sales in 2009 were $1.3 million lower than in 2008, and profits dropped by 50%
during that time period. Boyd Decl., at 4, { 9.

15



discharge other employees at the Conroe store.
1. Love’s Failure to Show Pretext

Defendants argue thabve was chosen as the first employee to be laid off
because he “was the least productive engday terms of gross margins, was slow
in his work, and lacked typing and computer skills, which often required him to ask
others for help in performing sales tasksh as preparing bids for customefsThe
time spent helping Love took the other eaya@es away from their own job duties and
likely lowered their productivity.

Love does not offer evidence to refldefendants’ proffered reasons for his
discharge. First, Love admits thatlheked computer and typing skills, that it took
him a long time to enter bids into the computer, and that he required assistance to
input bids if the bids needed to be done in a timely maringtewart confirmed that

Love was slow? and one of Love’s former managers, Jim Brewington, also criticized

>4 Love Motion, at 2. Love testified that his typing skills deserve a grade lower than “a
C plus,” the grade given him by Boyd. Love Depo., at 93.

® Love Depo., at 23-24, 70, 132. Furthermore, Defendants offered evidence that Love
made a mistake on a quote to Rock of Ages, his largest customer, that cost the
Defendants to lose approximately $1,200 on a single orLove Performance
Review, at 15. Love does not explicitly dispute that the incident occurred and could
not recall exactly what happenefieeLove Depo., at 108-09.

> Stewart Depo., at 70. Love also admitted that he was “meticulous” in his work,
resulting in him taking “a few more minutes to check ordeg&e¥, e.gid.

16



him for being slow’

Second, Love has noffered competent summary judgment evidence that he
did not have the lowest gross margihis.ove testified that he did not dispute the
sales numbers presented by Defend@nfRather, Love arguebat his lower gross
margins are misleading ordarrect because the othesite sales employees, Donald
Ballard and Matthew Brewington, recet/eredit for sales made by their store
manager, Boyd. Love has presented no evidence of account and sales transfers other
than their conclusory deposition testimony. Love merely speculates that sales were
transferred; he offers no non-speculatexgdence of transfers of any particular
accounts, of the value of the allegedly sfemred sales or accounts, or whether the
alleged transfers were included in or scped gross margins for which Love was held

accountablé? If the transfers alleged by Loveaurred, there is no evidence that the

>7 Love Depo., at 61-62. Love’s positive performance review from Kennie Bates in
2006 is too remote in time to create a genuine issue of material fact.

>8 SeeDan Love Sales Figures [Exh. 47 to Doc. # 66-1], at 2; Matthew Brewington
Sales Figures [Exh. 48 to Doc. # 66-2], aR®ck of Ages Customer Sales Detall
[Exh. 49 to Doc. # 66-3], at 2; SalesdaMargins Report [Exh. 109 to Doc. # 71-1],
at 3; Sales by Salesperson [Exh. 112 to Doc. # 71-4], at 2-3.

>9 Love Depo., at 115-18.

60 Seelove Depo., at 16, 127-28, 131. Although Love named three accounts that he
believed were transferreske idat 124-26, 143-44, he could not identify, and offered
no documentary or other proof concerning, how many sales were transferred, the
value of the sales, or how the sales in question impacted gross margins. Indeed, Love
(continued...)
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transfers caused Love’s gross margiregtpear meaningfully lower than the younger
employees. The Court find®ve has failed to raisegenuine question of material
fact that Defendants’ reasons for Love’keston for lay off were false or otherwise
pretextual. The Court thefore grants Defendants’ Motion for Summary Judgment
as to Love.
2. Stewart’s Failure to Show Pretext

Stewart also has failed to demongrtdiat Defendants’ proffered reasons for
discharging him were pretextual. Defendaassert that Stewart was chosen for lay
off because “his attitude and work perfance were considered lower than the
employees retained,” customers hadmptained about him, he showed no
improvement during the four month periafer his August meeting with Boyd, and
he was unable to “do bid work” becausesbald not use the computer proficientty.

Stewart admitted that customers filed conmiaagainst him and that he was “written

60 (...continued)

could not identify a single sale “in the range of $100,000” that was transfédred.

at 146. Further, in one of the three examples (Mr. Wheatley’s account), Jeff Brewer,
who had no role in the RIF decisions, was the person who chose Matthew Brewington
to write up the bids. Brewer Decl., at 3Blaintiffs have offered no evidence to the
contrary and have not alleged that Brewer was a decision-maker or discriminated
against them.

61 Stewart Motion, at 2; Stewart Memorandum, at 9-10.

18



up” because of a customer cdaipt before he was laid off. Boyd testified that
before or at the time of Stewart’s discge, customers had not filed complaints
against any other salespeopiePlaintiff has offered no evidence to the contrary or
that other Conroe store employees wémated more favorably after similar
complaints. Further, Stewart testi that he could not do bid wotka regular part

of the inside salesperson positfdand that he had a postivelationship with Boyd
until it deteriorated a few weeks beforewas laid off when Stewart was asked to
sign an employee disciplinary rep&ttStewart offered no evidence of pretext and has

not discredited the reasomoffered by Defendanf$.Stewart accordingly has failed

62 Stewart Depo., at 77, 82, 88, 92-94.
63 Boyd Depo., at 154-55.

64 Stewart Depo., at 40-41.

65 See, e.g.Love Depo., at 23-24.

66 Stewart Depo., at 24-28; January 11, 2010 Employee Disciplinary Report [Exh. 25 to
StewartDoc. # 48-5], at 101.

o7 Defendants do not argue that Stewart’s low gross-margins were a basis for his
discharge. Stewart nevertheless appears to argue that his layoff was pretextual due
to the alleged transfer of sales and accounts by Boyd to people other than Stewart.
SeeStewart’s Response, at 26-27, 29. There is no evidence that Stewart’'s gross
margins were considered by Boyd and Hanley as a reason for his layoff. However,
to the extent this argument is relevant to Stewart’s argument of pretext, he has not
presented sufficient evidence of account and sales transfers. Stewart did not know,
and has presented no evidence regarding, how many sales or accounts were
transferred. SeeStewart Depo., at 91. Indeed, he was not even sure if sales or
accounts could be transferredsee id.at 127. Although he alleged that Boyd

(continued...)
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to raise a genuine question of materaidtfon pretext, and Defendants’ Motion for
Summary Judgment as to Stewart is grafited.
3. Other Candidates for the RIF
Plaintiffs appea to generall argLe that other employees should have been
choselas pariof the RIF. If a plaintiff is attempting tgshow age discrimination based

on the retention of a younger employee or the hiring of a younger replacement, the

(...continued)
transferred sales of multiple customers to younger employees, Stewart only testified
to the transfer of sales from one account, Bic's Plumbing, to one younger employee,
Matthew Brewington. Even with regard to that transfer, Stewart was not aware of the
amount of sales that were transferr&ee id.Additionally, even if sales or accounts
were transferred to Brewington, in 2009, Brewington’s sales were over one million
dollars higher than Stewart’s sales (and Lsgales) and his gross margin was almost
double that of Stewart’s (and over double that of Love&3eSales and Margins
Report, at 3.

68 Plaintiffs argue that the reasons for their discharge are pretextual because the reasons
Stewart was chosen for discharge are not the same reasons that Love wasSgesen.
Love’s Response, at 28-29; Stewart’s pesse, at 28-29. This argument patently
lacks merit. There is no requirement tiraia RIF, an employer must lay off all
employees with the same performance-related issues, or that an employer can only use
a single criterion to evaluate employees.

Additionally, Plaintiffs contend that Boyd’s evaluation of them creates a genuine
iIssue of fact because it is based on saehjective criteria. Love’s Response, at 27,
Stewart’'s Response, at 27-28. The Court disagrees. Boyd and Hanley’s layoff
decisions were not solely based on Boyd'’s graded ranking of the Conroe employees.
Love’s discharge was based, in part, on his low gross margins, his lack of computer
skills, and the slow speed of his work. Gross margins are objective criteria. Indeed,
Love testified that he thought layoffs should be based on employee’s sales. Love
Depo., at 49. Further, Love admits to his lack of computer and typing skills, and the
evidence reveals that Love was slow with this work. In Stewart’s case, objective
criteria—that customers had complained about Stewart and he could not do bid
work—were significant grounds used to determine whether he should be discharged.
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plaintiff must demonstrate thai the younge employe: was “clearly less qualified.”
Sec«Tex Instrument Inc., 10C F.3c al 1181 (citatior omitted (emphasi added) see
alsc Daniel v. Universa ENSCC Inc., 507 F. App’x 434, 439 (5th Cir. 2013)
(unpublishec (citing Mos:v. BMC Software Inc.,61CF.3¢917 92Z (5th Cir. 2010);
Nichols, 81 F.3cal42); Tyler, 50€ F. App’x ai 270 Ratclifl v. ExxonMobi Corp., 57

F. App’x 210 21C (5th Cir. 2002) (unpublished))Nichols, 81 F.3c al 41-42
Significantly the Courirmus focuson“why the plaintiff rathe tharanothe employee
was discharged rathe thar “on why employees in genera were discharged.’
Woodhous, 92 F.3c al 253 (quotincThornbrougl, 76C F.2c 642) Plaintiffs have
failedto mee thisburden They have offered no evidemthat they were clearly more
gualified than the other Conroe st@mployees who were not laid off.

Plaintiffs contend that they were replaced by Brewer, who was moved from
outside sales to inside salegOctober or November 2009, close in time to Plaintiffs’
discharge$? This argument lacks merit. FirBpyd's transfer of Brewer to an inside
sales position does not constitute the replaceémkaither Love or Stewart. “[A]
terminated employee has not been ‘replagdtn his position is eliminated and his
former duties are distributed among other co-workelRekes v. The Goodyear Tire

& Rubber Co0.401 F. App’x 866, 868 (5th €i2000) (unpublished) (citinQulin v.

69 Seelove’s Response, at 36; Stewart’s Response, at 32.
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Dover Elevator Cq.139 F.3d 898, at *3 (5th Cir.1998) (unpublished)). Because
Brewer was already employbég Defendants, he did not “replace” Love or Stewart
when he allegedlyssumed Love’s, and later Stewartduties. Second, for the
reasons articulated above, Bl#fs have offered no evidence that either Stewart or
Love was clearly more qualified for the idsisales position th&rewer. Indeed, the
evidence is to the contrary. Third,dver was only two years younger than Love at
the time of Plaintiffs’ discharges. &uw an small age gap is too minimal to
demonstrate pretext as to LoVe.

4, Other Arguments

| solated Evaluations.— Plaintiffs contend they were targeted for evaluation

resulting in their discharge because no pdmployees were evaluated or presented
with reviews and expectatioms August and September 20691n fact, Plaintiffs
were given formal performance reviewsly after Boyd evaluated all of the

employees at the Conroe store and rRiffis received the lowest two scor@s.

70 See Jacksqre02 F.3d at 378 n.18 (citif@ Connor v. Consolidated Coin Caterers
Corp, 517 U.S. 308, 312-13 (1996), for the proposition that “replacement by
someone ‘substantially younger’ can bémhcator of age discrimination”yVilliams
v. Harris Cnty. Hosp. Dist.54 F. App’x 412, 412 (5th Cir. 2002)npublished)
(same).

& Seelove’s Response, at 35-36, 38; Stewart’s Response, at 31-34.

2 Employee Ratings, at 5-7. Further, Stewamiigd that he was not asked to spy on Love;
(continued...)
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Additionally, Defendants haveffered uncontradicted &ence that Boyd evaluated
and took disciplinary action against younger employees. Boyd terminated Lisa
Grubbs, a showroom salesperson in her 30's, for performance deficiéndes.
Scholze, a driver in his 20’s, was warned thetvould be terminad if he did not fix

his performance deficiencies, and he ultimately voluntarily resighd@laintiffs’
arguments that they were singled tartevaluation are belied by the record.

Statistical Evidence.— Next, Plaintiffs argue thdhere is statistical evidence

of age discriminatio> Although “generalized statistical evidence will rarely rebut
a particularized nondiscriminatory rationadéatistical evidence may be probative of
pretext in limited circumstances, howevet.eéx. Instruments Inc100 F.3d at 1185
(citing Deloach v. Delchampdnc., 897 F.2d 815, 820 (5th Cir. 19903¢e also
Bauer v. Albemarle Corpl69 F.3d 962, 968 (5th Cir. 1999). As explained in
Walther v. Lone Star Gas C&®52 F.2d 119 (5th Cir.pn rehearing977 F.2d 161

(5th Cir. 1992):

& (...continued)

rather, he was asked only whether Love was “staying busy” and “what was going on with
him.” Stewart Depo., at 112.

& Boyd Decl., at 6 § 15; Texas Employees 2007 [Exh. 117 to Doc. # 72], at 19.

74

Boyd Decl., at 6 | 15; Texas Employees 2007, at 19; Texas Employees 2008
[Exh. 118 to Doc. # 72-1], at 8.

& Seelove’s Response, at 37-38; Stewart’s Response, at 32-33.
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[G]ross statistical disparities resulting from a reduction in force or

similar evidence may be probative discriminatory intent, motive or

purpose. Such statistics might am unusual case provide adequate

circumstantial evidence that ardividual employee was discharged as

part of a larger pattern of layoffargeting older employees. Thisiat

to say that such statistics are enough to rebut a valid,

nondiscriminatory reason for discharging a particular employee.

Generally, they are not . . . . [P]rooff pretext, hence of discriminatory

intent, by statisticaalonewould be a challenging endeavor.
Id. at 162 (citations omitted) (bolded, itaied emphasis added,; italicized emphasis
inoriginal). “[P]articularly in age discrimination cases where innumerable groupings
of employees are possible according te@sa@nd divisions within the corporate
structure, statistics are easily myaulated and may be deceptivel’ex. Instruments
Inc., 100 F.3d at 1185 (citingyalther, 952 F.2d at 124). “[A] statistical analysis that
did not purport to analyze the facts surrounding the circumstances of the individual
at issue was ‘impotent’ to establish ether an employer’s stated reasons were
pretextual.” Joseph v. City of Dallas277 F. App’'x 436, 442 (5th Cir. 2008)
(unpublished) (citingex. Instruments Inc100 F.3d at 1185). Accordingly, courts
consider statistical evidence probative agriiext when “the plaintiff ha[s] offered
particularized evidence directly challging the defendant’s announced rationale.”

Tex. Instruments Inc100 F.3d at 1185 (collecting cases).

Here, Plaintiffs’ data lacks probative valuPlaintiffs’ raw numerical data has
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not been shown to have any statistical significdhcgee Hughes v. Brinker Intl,
Inc., No. 07-11104, 2008 WL 2325645, at *1 (5th Cir. 2008) (“[The plaintiff]
provides no analysis of this eviden beyond the raw number and offers no
explanation of its context. Without morhe statistical information fails to show
pretext.” (citingCheatham v. Allstate Ins. Gal65 F.3d 578, 583 (5th Cir. 2006)));
Cheatham465 F.3d at 583 (“These statistics are not probative of discriminatory intent
because they are devoid of context.” (cifirex. Instruments Inc100 F.3d at 1185));
Odomyv. Frank 3 F.3d 839, 849 (5th Cir. 1998¢xplaining that the raw data
presented to the district court “without more, is not competent to prove anything”),
abrogated on other grounds ®sh v. Tyson Foods, InG46 U.S. 454 (2006);
Gonzalez v. Conoco, Indo. H-98-3109, 2000 WL 251744, at *11 (S.D. Tex. Feb.
1, 2000) (same). Additionally, Plaintiffs’ data is incomplete. Plaintiffs did not
provide data regarding employees who warseconsidered for layoffs or who were
retained.

Discriminatory Comments.— Finally, despite Plaintiffs’ deposition testimony

& The data provided includes employees who worked at locations where Boyd and

Hanley, the decision-makers regarding Plaintiffs, had no decision-making authority
(outside the Conroe location and outside the South Texas region, respectively).
Plaintiffs do not allege that anyone else employed by Defendants discriminated
against them based on their aggee, e.qg Love Depo. al 14-15 Stewar Depo. at
10-11.
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that Boyd and Hanley did not make anyraoents that reflected age discriminatién,
Plaintiffs now argue that Boyd and hklay made age-related comments that
demonstrate their discriminatory int€at:Remarks may senas sufficient evidence

of age discrimination if they are: 1) egelated, 2) proximate in time to the
employment decision, 3) made by an indual with authority over the employment
decision at issue, and 4) relatedthe employment decision at issueMedina v.
Ramsey Steel Co., In238 F.3d 674, 683 (5th Cir. 2001) (citiBgown v. CSC Logic,
Inc., 82 F.3d 651, 655-56 (5th Cir. 1996)). Rl#fs argue that Boyd made comments
concerning Love’s lack of computer skills; that Hanley suggested that a strong
salesperson would have knodtge of Defendants’ compartsystem; and that Boyd
suggested to Love that he could tryfitad employment at the data-based computer
entry business opening next to the Conroe stoithese comments are insufficient

to establish discriminatory bias basedRiaintiffs’ ages. None invoked Plaintiffs’

" Seelove Depo., at 12-14; Stewart Depo., at 10-11.

78

Seelove’s Response, at 34-35; Stewart’s Response, at 29-31.

& To the extent Love asserts that a refee to him in a 2005 newsletter as a “young
man” is evidence of discriminatiosgel he ConnectiofExh. 45], dated June 8, 2005
(provided to the Court in paper copy onlfje comment is too remote in time to be
competent evidence of discrimination. Additionally, this reference is not relevant to
Love’s claim because was made by Kennie Bates, who did not work for Defendants
at the time of Love’s discharge and had no role in Boyd and Hanley’s decision to
discharge Love.
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ages expressly. Moreover, as explained previdldbayd's critiques of Love’s
computer skills and work speed were aet® descriptions of Love’s abilities.
Further, the Fifth Circuit has affrmedimmary judgment in cases where employees
were fired due to their lack ebmputer or technological skillSee, e.gRatcliff, 57

F. App’x at 210Tex. Instruments Inc100 F.3d at 1176-78, 1183-84The fact that

an employee is criticized fdhe speed of his work or productivity, without more, is
not a reference to the employee’s agéhese comments by themselves do not
establish pretextSee Woodhous82 F.3d at 254 n.4.

IV. CONCLUSION

Stewart has failed to establishpama facie case of age discrimination.
Plaintiffs both have failed to show thBefendants’ legitimate, nondiscriminatory
reasons for discharging them were pretextual. Accordingly, it is hereby

ORDERED that Defendants Hajoca Corption, LCR-M General LLC, LCR-
M LP, and Moore Supply Company’s Motiéor Summary Judgment as to Plaintiff
Dan Love [Doc. # 46] iISRANTED. It is further

ORDERED Defendants Hajoca CorporatidoCR-M General LLC, LCR-M

80 SeeSection 111.B.1.

81 As to Plaintiffs’ remaining arguments, Ri&ffs’ fail to demonstrate how Defendants’

Corporate Office’s failure to review the layoff decisions or failure to show employees
their job descriptions demonstrates pretexeelove’'s Response, at 38; Stewart’s
Response, at 33-34.
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LP, and Moore Supply Company’s Motion fummary Judgment as to Plaintiff John
Stewart BtewartDoc. # 48] iISGRANTED. It is further

ORDERED that Plaintiff John Stewart’s Motion to StrikétpwartDoc. # 53]
is DENIED as moot. The Court did not rely on any of the evidence to which Stewart
objected in reaching its conclusions. Twurt evaluated the full record and did not
rely on the statements in Defendants’ &tant of Facts to wth Stewart objected.

A final judgment will be filed separately.

SIGNED at Houston, Texas, thislth day ofSeptember, 2013.

Reai ot

l‘lC) F. Atlas
Un c:'.tat(:s District Judge
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