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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION

PATRICIA GARRISON,
Plaintiff,
CIVIL ACTION NO. H-11-2368

V.

TEXAS SOUTHERN UNIVERSITY,

w W W W W W W W W

Defendant.

MEMORANDUM AND ORDER

Plaintiff Patricia Garrison (“Plaintiff” or‘Garrison”) brings this action against
Defendant Texas Southern Universitf’Defendant” or “TSU”) alleging race
discrimination and retaliation under Title VII of the Civil Rights Act of 1964, 42 U.S.C.
88 2000e-1 to e-17. Pending before thisuf is Defendant’s Motion for Partial
Summary Judgment (“Motiondn the issue of race discrimination. (Doc. No. 32). Upon
considering the Motion, the responses theretd the applicable law, the Court finds that
Defendant’s Motion must bBENIED.

. BACKGROUND

Garrison is the Assistant Dean dfcademic Support at Texas Southern
University’s Thurgood Marshall School afaw (“Thurgood Marshall”). (Doc. No. 44,
hereinafter“2nd Amended Complaint” § 5.) She wéaired by former dean, McKen
Carrington, in 2007, and was tasked with reeeing the operations of the Academic

Support Program Departmentld.) Garrison was a recent graduate of Thurgood
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Marshall, where she was on the Dean’s lgdn the law school's award for best brief,
received five awards for her performancdaw school courses, and won three statewide
writing awards from the State Bar of Texa#d. Garrison also had “decades of
experience in the private sectond.]

At Thurgood Marshall, Garrison “focusexh developing new programs for the
law school, such as skills and writing workshopkl” {| 6.) She coordinated the first year
tutorial program; taught a bar essay writiogurse and an essay writing and reading
workshop series; and coordinated and tauglentation, summer academic enrichment,
and bar exam preparation workshopd. {| 7.) According to Garran, her efforts led to
an “increase [in] the bar passage rateolsgr 10 percent in three years’ timeld.(Y 8.)
Garrison also worked closely with faculand students, extemdj her office hours to
serve students’ needsd( 7.) Dean Carrington recogniz&arrison’s hard work with
two positive performance appraisalsl. (f 8.)

In September 2009, Dean Carriogt was replacedoy Dean Holley. Id.)
According to Garrison, Dean Holleyqtiickly embarked on a campaign to make
[Garrison’s] life extremely difficult.” d.) Garrison alleges that Dean Holley’'s campaign
against her was based upon Gamnisgace. Garrison is white.

Garrison alleges that De#tolley “micromanage[d] evergetail” of her work and
“refuse[d] to give her the authority she need[ed] to do the jod."f(9.) For example,
Garrison was not given a key to access the law school on weekends and holidays, though
“other employees of color are provided keysd. § 15.) Further, instead of referring to

Garrison by her assigned title of Assistant Dean, as he refers to Garrison’s colleagues,



Dean Holley has publicly referred to her agédtor,” which she believes sends a “strong
message that he does not value either her or her accomplishment1@.)

As a result of Dean Holley’s actions, @aon states that she no longer teaches
the bar essay class, was removed from fdculty curriculum committee, no longer
controls the bar assistance program, and shetipermitted to send emails directly to the
faculty clarifying her employees’ working arrangementd. { 9.) Garrison also alleges
that Dean Holley withheld $5,000 in compensation, which was due to her for teaching a
bar essay course in the fall of 200@l. (] 10.)

Beyond the actions taken directly against her, Garrison alleges that Dean Holley
“has also made sure she does not hagesthff support she needs to do her jold’ |
11.) To that end, Dean Holley sat in on Gamis interview of a prgsective receptionist,
even though he allows “every person of cabter level of authdy” to initiate their
own hiring processesld; § 15.) He also denied Gawis the right to evaluate the
employees under her supervisiand refused her request toefia “seriously deficient
employee.” [d. {1 11.) When Garrison was out oktloffice on medical leave in 2010,
Dean Holley hired support staff without consulting hit. { 11.)

Kris Krishna (“Krishna”), one of the atf members hired by Dean Holley, had a
number of performance deficiencies, “inclugihis failure to be at work during business
hours, his failure to complete assigned wankd his consistent disrespect of [Garrison]
as a manager.’ld. § 12.) Dean Holley told Garrison not to document these performance
issues, because the Dean did not want to fire Krishna, who is African-Ametatamn (
August 2010 Dean Holley approved Krishna ftieadance at an out-of-state conference,

indicating that “such perks should beeavard for hard-wding employees.”Ifl. T 13.)



When Garrison questioned this decision, Delatliey responded, “lf{you do not wish to
work for me, you have options, ahduggest you consider themld(q 13.)

According to Garrison, Dean Holleyilled to hold African-American employees
accountable on other occasions, as well. Cttarashington (“Washington”), Director
of Communications, is one such employ&arrison explains that Washington behaves
unprofessionally and is ofteunreachable during normalh&®l hours. On one occasion,
Washington “verbally assautteGarrison,” then “stomped out of her office, screaming
that she would not balked down to.” Id. § 14.) Though Garrison alerted Dean Holley
to Washington’s unprofessionalism, theedh did not address her performance
deficiencies.Id.)

Disturbed by the above occurrence§arrison raised a complaint of
discrimination, after which she alleges thb@a “moved quickly to make [her] situation
even more difficult.” [d. § 16.) The school “moved her compensation from the law
school budget to a Title Il budget...that must be approved each molath). Garrison
alleges that she is the only Dean whose compensation is handled this way, and she claims
that it was an “obvious retat@y move after she challengeéliscriminatory treatment.”
(Id.) Ultimately, Garrison claims that Deaiolley has given many of her duties to an
African-American woman whom he pays $B00) more per year than he was paying
Garrison. [d. 1 18.)

Since the filing of the original complaint, Dean Holley created a new position for
the law school, executive director of academic assessménf] (9.) Garrison alleges
that Dean Holley did not post the positiomdafilled it on an interim basis with an

African-American employee, ia Rudley (“Rudley”). Id.) Garrison claims that Rudley



failed to meet the requirements for obtaining tenuck) Though past practice had been
that a professor who failed to make tenure weqquired to leave ¢hUniversity, Garrison
claims that Dean Holley ignored this practice for Rudl&d;) Cater, Dean Holley posted
the position, but chose Rudlégr the permanent positiond() Garrison claims she was
not considered for the position, even thogbk was qualified, because of her ralk) (

Garrison has filed claims for violation ®ftle VIl of the Civil Rights Act of 1964
for race discrimination and retaliation. According to Garrison’s Second Amended
Complaint, she “timely filed aharge of discrimination,” anthas received right to sue
letter.” (Id. § 21.) Garrison alleges lost wagesnasl as compensatory damages for her
injuries, which include mental anguish. O$has filed a Motion for Partial Summary
Judgment on the issue of race discrimination.

. LEGAL STANDARD
A. Summary Judgment

A court must grant summary judgment if the pleadings and evidence show that no
genuine issue of material fact exists, andt tthe movant is entitled to judgment as a
matter of law. Fed. R. Civ. P. 56. Thmarty moving for summary judgment must
demonstrate the absence of any genuine isbueaterial fact; however, the party need
not negate the elements of the nonmovant’s datile v. Liquid Air Corp, 37 F.3d 1069,
1075 (5th Cir. 1997). If the moving party meé¢his burden, the nonmoving party then
must go beyond the pleadings to find spediicts showing there ia genuine issue for
trial. Id. “A fact is material if its resolution ifavor of one party might affect the outcome
of the lawsuit undegoverning law."Sossamon v. Lone Star State of Teké6 F.3d 316,

326 (5th Cir. 2009) (footnote omitted) (internal quotation marks omitted).



Factual controversies should be fged in favor of the nonmoving partiiquid
Air Corp., 37 F.3d at 1075However, “summary judgment is appropriateainy case
‘where critical evidence is so weak or tenuous on an essential fact that it could not
support a judgment in var of the nonmovant.”ld. at 1076(quoting Armstrong v. City
of Dallas 997 F.2d 62, 67 (5th Cit993)). Importantly, “[tihenonmovant cannot satisfy
his summary judgment burden with conclusiballegations, unsubstantiated assertions,
or only a scintilla of evidenceDiaz v. Superior Energy Servs., LL841 F. App’'x 26,
28 (5th Cir. 2009) (citation omitted). The Court should not, in the absence of proof,
assume that the nonmoving party could or would provide the necessary iquais.Air
Corp, 37 F.3d at 1075.

B. TitleVII

Title VII of the Civil Rights Act of 1964makes it unlawful for an employer to
discriminate against an employee based the individual's race. Intentional
discrimination can be proven by eithdirect or circumstantial evidenc&®ussell v.
McKinney Hosp. Venture35 F.3d 219, 222 (5th Ci2000). If the Titk VII claims lack
direct evidence of discrimination, they will la@alyzed according to the burden-shifting
framework established by the Supreme CouNlabonnell Douglas Corp. v. GregAll
U.S. 792, 802 (1973).

Under theMcDonnellframework, the plaintifimust first establish arima facie
case of discriminatiorid. at 802. To meet this burden, thaiptiff must show 1) he is a
member of a protected clasy), he was qualified for the ljp 3) he suffered an adverse
employment action, and 4) others outsittee protected groupvere treated more

favorably.ld. If the plaintiff succeeds in making tipeima faciecase, the burden shifts to



the defendant to produce evidence of a legitimate, namdisatory reason for the
treatment of the plaintiffid. If the defendant offers a nondiscriminatory reason, the
burden shifts back to the plaintiff to shdhat the employer’s reason for the disparate
treatment is merely a pretext for discriminatiGteeves v. Sanderson Plumbing Prod.,
Inc., 530 U.S. 133, 143 (2000).
[Il.  ANALYSIS

TSU requests partial summary judgment@arrison’s race discrimination claim,
arguing that certain allegedtemns do not rise to the level of adverse employment, the
third element of @rima faciecase. In its motion, TSU does not contest that these alleged
actions occurred, nor does it argue tha¢ thlleged actions were not taken with
discriminatory intent. TSU only argues that #ikeged actions do notiae to the level of
an adverse employment action. Therefore, eddldged action will be considered with
respect to the adverse employment element pfiraa facieclaim. The Court is not
determining the admissibility of these allegations. Furthermore, the following allegations
are discussed by the Court because they haee raised by TSU. However, it does not
foreclose Garrison from asserting other gdligons as evidence of adverse employment
actions.

A. Adverse Employment Action

TSU argues that Garrison is unable to establisprisma facie case of race
discrimination because she cannot show shat suffered an adverse employment action.
Specifically, TSU argues that certain factadlegations cannot constitute an adverse

employment action.



It is well established by the Fifth Cuit that “[a]dverse employment actions
include only ultimate employment decisions sashhiring, granting leave, discharging,
promoting, or compensatingMcCoy v. City of Shrevepor92 F.3d 551, 559 (5th Cir.
2007) (quotingGreen v. Adm'rs of Tulane Educ. FurzB4 F.3d 642, 657 (5th Cir.
2002)). The Fifth Circuit has also long hdldat demotions are adverse employment
actions.Pierce v. Texas Dep't of Criminal Justice, Institutional .P87 F.3d 1146, 1149
(5th Cir. 1994) (“Adverse employment actions are dischadgaptions, refusals to hire,
refusals to promote, and reprimangls.Though the Supreme Court expanded the
definition of adverse employment action in the retaliation conBaxijngton N. & Santa
Fe Ry. Co. v. Whitb48 U.S. 53 (2006), the Court hast expanded the definition in the
race discrimination contexMcCoy 492 F.3d at 559-60 (recognizing that “the Supreme
Court abrogated our approach the retaliation context . . . [but] our precedent
recognizing only “ultimate eployment decisions” as fgnable adverse employment
actions remains controlling for Title VII discrimination claims.”).

Garrison alleges that Dean Holley “miamanaged every detail and refused to
give her the authority she need[ed] to lthr job.” (2nd Amend. Quopl. § 9.) She also
claims that she was not praed with a key to get into the law school rooms that she
needed access to on weekends and holidad] (5.) Furthermore, Garrison claims that
Dean Holley did not give her adequate stafpport and refused her efforts to hire and
fire employees.I€l.  11.) TSU argues that none of thdacts arise to the level of an
adverse employment action. While the Qoagrees that these are not ultimate
employment decisions such as hiringlischarging, promoting, demoting or

compensating, it is not clear that Garrison fleese facts to allegadverse employment



actions. Rather, these allegations seenbdothe building blocks of a case for race
discrimination through circumstantial evidence.

TSU also argues that the removal oftagr of Garrison’s job duties and the
withholding of $5,000 do not rise to the léwd adverse employment actions. However,
there is a genuine issue of material factoashether these two afjations can constitute
adverse employment actions. Garrison claileg “she no longer &hes the bar essay
class, she no longer has input on the faculty curriculum comnstieeno longer controls
the bar assistance program, and she is not pganitted to send emails directly to the
faculty clarifying her employees’ working angement . . . [and she is denied] the right
to evaluate the employeemder her supervision.Id. § 9.) TSU does not argue that
Garrison no longer has these duties. Insteatll digues that the removal of these duties
does not rise to the level of a demotion. For one, the transfer of duties did not reduce
Garrison’s salary or benefits. However, théh Circuit has held that a demotion need
not be accompanied by a reduction in sal@ck v. Copeland970 F.2d 106 (5th Cir.
1992) (holding that the transfers of twopdéy sheriffs from the law enforcement
division to positions as jail guards could be considered demotions, even though the
transfers were not accompanied by reductionsalary.) A demotion can simply be a
new role that is objectively worse, suchlesng less prestigious or less interesting or
providing less room for advancemeAtvarado v. Texas Ranger92 F.3d 605 (5th Cir.
2007). The job duties that Garrisaleges she lost are not instérttial, and irtotal they
could amount to a demotion. This is a genuineassumaterial fact that should be left to

ajury.



Garrison also alleges that she was nad $&,000 for teaching bar essay course,
which was a portion of her compensation. Garrison claims that she was paid this amount
in previous years for teaching the bar essayrse and that other deans who taught the
course also received extra compensation. On the other hand, Defendant claims that the
$5,000 is paid at the discretion of the dean, in this case Dean Holley, as a bonus. Based
on the alleged facts, it is unclear whether$BeéD00 is part of a salaor a bonus. If the
$5,000 is part of Garrison’s salary, then ththtolding of that amountvould be an issue
of compensation, which is a mnized adverse employment actiMdcCoy, 492 F.3d at
559. However, if the $5,000 is instead a bonusn this possible thahe withholding of
that amount does not arise to the level of an adverse employment'a@@torison raises
a genuine issue of material fact aswibether the $5,000 was a baenar a portion of
Garrison’s compensation.

B. Pretext

TSU further argues that the Court shogitdnt summary judgment on the issue of
race discrimination because Garrison canhotsthat TSU’s nondiscriminatory reasons
are merely pretext for discrimination. If a plaintiff succeeds in makingtimea facie
case, the burden shifts to the defendamt produce evidence of a legitimate,
nondiscriminatory reason for the treatment of the plain#ttDonnel|l 411 U.S. at 802.
TSU argues that it did not give Garrisore t#i5,000 for teaching a bar review course

because this duty was already in her job dpsaon, and it did not warrant additional pay.

! Defendant cites other district courts viitthe Fifth Circuit for this assertioGee Turner v.
DynMcDermott Petroleum Operations C2010 WL 4363403, at *3 (E.D. La. 201@)ting Tyler v. Ispat
Inland, Inc, 245 F.3d 969, 972 (7th Cir. 2001) (“The denial of a monetary perk, such as a bonus or
reimbursement of certain expenses, does not consitudelverse employment action if it is wholly within
the employer's discretion to grant or deny and is not a component of the employee's s#arglsp
McCullar v. Methodist Hosp. of Dall2012 WL 760074, at *7 (N.D. Tex. March 8, 2012).
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Again, there is a genuine issue of mateféait whether the $5,000as at the discretion
of the dean to pay or whether it was a mdrGarrison’s compensation. For purposes of
determining whether Garrison can show pretext, the Court assumes that Defendant has
offered a nondiscriminatory reason.

Once the defendant offers a nondiscriminatory reason, the burden shifts back to
the plaintiff to show that #n employer’s reason for the dispte treatment is merely a
pretext for discriminationReeves v. Sanderson Plumbing Prod.,,I1580 U.S. 133, 143
(2000). A plaintiff may raise a fact issue aptetext either througévidence of disparate
treatment or by showing that the employersfigred explanation ifalse or “unworthy
of credence.’ld. at 143. An explanation is false onworthy of credence if it is not the
real reason for the adw® employment actiorSee Sandstad v. CB Richard Ellis,.Inc
309 F.3d 893, 899 (5th Cir. 2002). Evidendemonstrating that the employer's
explanation is false or unworthy of credentaken together with the plaintiffgima
facie case is likely to support an inference of discrimination even without further
evidence of defendant's true motive. at 897;Russell v. McKinney Hosp. Ventugs5
F.3d 219, 223 (5th Cir. 2002). No further eviderof discriminatory animus is required
because “once the employer's justificatios baen eliminated, discrimination may well
be the most likely alternative explanatioRéeves v. Sanderson Plumbing Products, Inc
530 U.S. 133, 147-48 (2000).

Garrison alleges that similarly situated individuals of color were treated more
favorably than she in the award of ngpensation. Specifically, she claims other
individuals of color were, unlike her, pagb,000 for teaching the bar essay course. The

Fifth Circuit has stated tharetext can be shown if othemilarly situated individuals
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were treated differenth5ee Ramirez v. Landry’s Seafp880 F.3d 576, 577-78 (5th Cir.
2002). TSU argues that the comparators Garns@s are not similarly situated. Two of
the comparators, Sally Green (“Green”) andaAdtero (“Otero”), are professors and not
administrators like Garrison. The Court agrdegt Green and Otero have a different job
title and job description than Garrison. Howeveis not clear to the Court that different
rules applied to professors and admintstrs regarding compensation for teaching the
same bar essay course. This is an issdacbfto be determined by a jury. Garrison also
lists Virgie Mouton (“Mouton”) and Danyah&lorris (“Norris”), both administrators, as
comparators. Based on job titles, Mouton and NMadgem to be similarly situated. Still,
TSU claims that Mouton is not a proper comparator because she has more experience
than Garrison. However, Garrison does not endtthat their base salaries should be the
same, but only that they should both be paid extra compensation for teaching the same
course. Therefore, Garrison raises an issuaaifas to whether there was disparate pay
for teaching the bar review course. A jury could conclude that TSU’s reason for
withholding the $5,000 is unwihry of credence. In lighof the evidence Garrison
presents, a jury could infer that TSU withheld the $5,000 based on her race. Therefore,
TSU’s motion for partial summagjudgment must be denied.
V. CONCLUSION
For the reasons explained above, Ddbnt's Motion for Partial Summary

Judgment (Doc. No. 32) BENIED.
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IT ISSO ORDERED.

SIGNED this 23 day of October, 2012.

YL C @ S n

KEITHP.ELLISON
UNITED STATESDISTRICT JUDGE
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