Manley v. Invesco et al Doc. 195

IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION

STEPHEN MANLEY,
Plaintiff,
V. CIVIL ACTION NO. H-11-2408

NATIONAL PROSOURCE, INC.,
Defendant.

(Vop I VopRVepIVepIVep I Vep Vo))

MEMORANDUM AND ORDER

This cae is before the Court on Defgant National ProSource, Inc.’s
(“ProSource” Third Motion for Summar Judgmer (“Motion”) [Doc. # 150]!
Plaintiff filed aRespons[Doc.# 153],ProSourc filed a Reply[Doc.# 158], Plaintiff
filed a Sur-Repl [Doc. # 161], anc ProSourc filed a Sur-Sur-Repl [Doc. # 169].
ProSourc alsc filed a Motion to Strike anc Objection: to Plaintiff's Summary
Judgmer Evidence¢[Doc.# 159]. Plaintiff filed a Response [Doc. # 160]. The Court
has carefully reviewecthe record the parties argumentsanc the applicabl«law, and

conclude ProSource’ Third Motion for Summar Judgmer shoulc be granted and

! In its Motion, ProSource explicitly incorporates the arguments made in its Second
Motion for Summary Judgment [Doc. # 89lotion, at 3 n.2, 10. Because the Court
did not address the merits of these arguments in its November 6, 2012 Memorandum
and Order [Doc. # 105] and because miHi addresses these arguments in his
Response and Sur-Reply, the Court construes ProSource’s Motion as incorporating
ProSource’s arguments from its Second Motion for Summary Judgment.
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its Motion to Strike and Objections to Plaintiff's Summary Judgment Evidence is
denied as moc.?

l. BACKGROUND

In 2010 Invescc Groug Services Inc., Invescc Investmer Services Inc., and
Invescc Managemetr Groug (collectively, “Invesco”) hired ProSource and Matrix
Resource: Inc. (“Matrix”), anothe staffincagencytofind applicant for atemporary
job openin¢for ajunior Siebe develope in Houston Texas When the job opening
was notfilled afterafew months Invesccinstructe(Matrix anc ProSourc to broaden
their seach to include candidates qualified f@ junior Structured Query Language
(“SQL") develope positior wha coulc ther be trainec on Siebel Matlapudi Depo.,
at 7-8.

On Augus 13,2010 Matrix recommended Plaintiff for the position. Sanner
Email [Doc. # 62], Exh. D. Invescc deciced not to interview or hire Plaintiff.
Matlapudi Depo., at 10.

With knowledge of Matx’s referral, ProSource asked Plaintiff to submit an

applicatior anc interview with ProSourc for a referra for the Siebe developer

2 Prior to ruling on this Motion, the Court was aware of Plaintiff’'s Motion for Recusal
[Doc. # 178] and considered all arguments and documents cited therein. Because the
Court has denied Plaintiff’'s Motion for RecusageDoc. £ 183 the Courwill decide
this Motion. As discussed in the Court’s April 4, 2013Memorandum and Order, the
Court considered all materials submittad Plaintiff in conjunction with this case
when deciding the present Motion.
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position Plaintiff submitted a written appftion to ProSource on August 20, 2010.
Application [Doc. # 89], Exh. A; Jones Depat 39. In his written application,
Plaintiff indicatec thal he hac neve “beer convicted of a crime or agreed to enter a
pretria diversior or similar progran in connectiolwith the prosecutio of a criminal
offense.” Application, at 1. By signing thapplication, Plaintiff stated that he
“underg¢[ood] that any misrepresentation, falsition or omission of information may
be ground: for terminatior of the interview process refusa to hire or, if hired,
terminatiorof employmentancauthorized ProSource to run his criminal background
report. Id. at 2.

On August 23, 2010, Kati Jona ProSource technical recruiter, interviewed
Plaintiff anc Plaintiff took a skillstest Jones Affidavit [Doc# 100], Exh. 1, at 28-29;
Jone Depo. ail 16, 39. While Plaintiff was completing the skills test, ProSource
requeste ancreceive(Plaintiff's criminalbackgroun repor fromathird party credit
reportinc agency Jones Depo., at 16-17; MaglBackground RepbfDoc. # 89],
Exh. B (indicatin¢ Plaintiff’'s criminal backgroun repor was complete: “8/23/2010
10:3¢€ AM EDT”). Plaintiff did not, at any time during the testing and interview
process, tell ProSource that he had any criminal convictions.

Plaintiff was notified by the third party credit reportin¢ agenc' that his

employmer “WILL or MAY POSSIBLYbe negativel affectecbaseiontheinstant
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searcherunonthis subject.’ Id.at1. The criminal background report revealed that
Plaintiff hac beer convictecof drivingwith ar invalid licens¢in 2006 assau causing
bodily injury in 2001 anc thefi of betwee $2Canc $50Cin 1995 1d. ai 1-3; Manley
Criminal Recorc for 2001 Assaul [Doc. # 89], Exh. B, al 2-3; Manley Criminal
Recorc for Driving While License Suspende [Doc. # 89], Exh. B, at 1-2; Manley
Criminal Record for Theft [Doc. # 89], Exh. B, at 3.

ProSourc did not refel Plaintiff to Invesco for theSQL developer position.
Jone Depo. al 19. 21-22 72; Jone Email [Doc. # 153], Kh. 10, at 12-13.
Ultimately. Invesco found and hidea candidate, a non-Black female, to fill the
SQL/Siebe develope positior without the assstance of ProSourc or Matrix.
Matlapudi Depo., at 12-13.

On Jun¢ 24, 2011 Plaintiff, proceedin pro sg, filed an Original Complaint
[Doc. # 1] agains Invesco ProSource anc Matrix, raisin¢ a disparate impact
discriminatior claim, anc possibly a disparat treatmer discrimination claim, each
baseion applicants criminal historie: anc the effect of those historie: on applicants
of differentraces colors anc sexes He asserted that eaBlefendant has “a pattern
anc a blanket policy to deny employmeapportunity [sic] to individuals with
criminal records which disparately impacts and adversely affects the minority

applicant pools who are protected classes und law” in violation of Title VIl of
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the Civil Rights Act of 1964 the Civil Rights Act of 1991[42 U.S.C § 1981, and
Sectior 60t of the Fair Credit Reportin¢ Act (“FCRA”). Compl. [Doc. # 1], at 3, 1
8. Plaintiff further allegedhat “the retrieved criminahformation antedated seven
yearswhichalscviolatec plaintiff's rights unde the FCRA 8§ 605[15U.S.C §1681¢]
anc was use( as< the sole determinar in denying plaintiff an employment
opportunity.” 1d.

In July 2011 Defendant eact answerd the Complaint [Dog. # 9, # 10, and
# 11]. On August 15, 2011, ProSource filed a motion for summary judgment [Doc.
# 17], which was deniec aftel full briefing [Doc. # 27] The partie: ther engage in
extensivi written discoven anc deposition of Plaintiff and seveal of Defendants’
employees On April 25, 2012, almost three months after the deadline to amend
pleadings Plaintiff sough permissioito file ar amende complain [Doc. # 45], but
did notfile a propose pleading On July 20, 2012, th@ourt issued a Memorandum
anc Ordei[Doc.# 64] allowing the Plaintiff to elaborat on his pre-existin( Title VII,
42U.S.C 81981 anc FCRA 8§60t claims anc denyin¢ his motior to adc new federal
and state claims.

Matrix, ProSourceanc Invesccfiled Motions for Summar Judgmen Matrix
Motionfor Summar Judgmer [Doc.# 62]; ProSourc SeconiMotion for Summary

Judgmer [Doc. # 89]; Invescc Motion for Summary Judgment [Doc. # 97]. The
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Court granted summary judgment on all claims against Matrix and Invesco.
Novembe 6, 2012 Memorandum and Order [Doc. # 105]. The Court granted
ProSource’s Motion for Summary JudgmertoeRlaintiff’'s Fair Credit Reporting Act
claimsancdeniecProSource’ Motion asto Plaintiff's discriminatior claims without
reaching the merits of those claims against ProSolld.e.

In respons to the Court’s ruling, Plaintiff fied an appeal [Doc. # 108], a
Motion for Reliel from Judgmer [Doc. # 111], and a Motion for Reconsideration
[Doc. # 112] objectin¢ to the dismisse of his claims agains Matrix anc Invesco He
also filed a “Motion Requesting Refiling of Plaintiff Fair Credit Reporting Claim”
[Doc.#115], a Motionto Add or Amenc Findings of Fac [Doc.# 123],anca Motion
to Take Judicia Notice of Fact¢[Doc.# 142]asto ProSource The Court denied each
of thestmotion<on Januar 31,2013 January 31, 2013 M&orandum and Order as
to Motions Involving Invescc anc Matrix [Doc. # 154]; January 31, 2013
Memorandur anc Ordel as to Motions Involving Prosoure [Doc. # 155]. Plaintiff
filed a Seconi Motion to Take Judicial Notice dfacts [Doc. # 156], which was
denied by the Court. FebruaryZ)13 Memorandum and Order [Doc. # 157].

I SUMMARY JUDGMENT STANDARD

Summar judgmen is prope only if the pleedings, depositions, answers to

interrogatories anc admissiins on file, together withrgy affidavits filed in support
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of the motion show thai thereis nc genuincissue as to any materia fact, anc thai the

moving party is entitlec to judgmen as a matte of law. FeD. R. Civ. P.56(a) see

alsc Celote: Corp.v. Catret, 477U.S. 317 322(1986) Weave v. CCAIndus. Inc.,

52¢€ F.3d 335, 339 (5th Cir. 2008). The moving party bears the burden of

demonstratin thai there is no evidenc: to suppor the nonmoving party’s case.

Celote: Corp,477U.S al325 Nat'l UnionFire Ins.Co.v.Puge PlasticsCorp., 532

F.3c¢ 398 401 (5th Cir. 2008). If the moving party metits initial burden the non-

movan mus ga beyoncthe pleading anc designat specific facts showing thaithere

is agenuincissue of materiafacifor trial. Littlefield v. ForneyIndep Sch Dist., 268

F.3c 275 282z (5th Cir. 2001 (interna citatior omitted). “An issue is material if its

resolutior coulc affect the outcome of the action A dispute as to a material fact is

genuincif the evidence is such that a reasonable jury could return a verdict for the

nonmovin¢ party.” DIRECT TV Inc. v. Robs, 420 F.3d 532, 536 (5th Cir. 2006)

(interna citations omitted) The Court construes aliéts and considers all evidence

in the light most favorable to the nonmoving pa Nat'l Union, 532 F.3d at 401.
Althougt the Court may conside othel material: in the record the Courtonly

need to conside citec materials FED. R.Civ.P.56(c)(3) The Courtis noirequired

to accep the non-movant’ conclusor' allegations speculatior anc unsubstantiated

assertions which are either entirely unsupear or supported by a mere scintilla of
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evidence Chaney v. Dreyfus Serv. Cc, 595 F.3d 219, 229 (5th Cir. 2010) (citing
Reave BrokeragtCo.v. Sunbel Fruit & Vegetabl Co, 33€F.3c410 415 (5th Cir.
2003)) secalscDelta& PineLanc Co.v. NationwideAgribusinesIns.Co,, 53CF.3d

395 39¢ (5th Cir. 2008) (stating that “conclusory allegations” or “unsubstantiated
assertions do not mee the non-movant’ burden) In re Hinsley, 201 F.3c¢ 638 643

(5th Cir. 2000 (explainin¢ thal “a party’s self-servinganc unsupporte claim” in an
affidavit will noi defea summar judgmen wherethe evidenciin therecorcis to the
contrary) Affidavits canno precludc summar judgment unless they contain
competer anc otherwistadmissibl evidence See FED. R.Civ.P.56(c)(4) Love v.
Nat'l Med Enters, 23CF.3c 765 77¢€ (5th Cir. 2000) Hunter-Ree v. City of Hous,

244 F. Supp 2d 733 74E (S.D Tex. 2003) Instead, the nonmoving party must
preser specific facts which show “the existenc of a genuincissu¢ concerninievery
essentie componer of its case. Am. Eagle Airlines, Inc. v. Air Line Pilots Ass'n,
Int'l, 34& F.3c 401 40t (5th Cir. 2003 (interna guotation marks and citation
omitted) In the absence ofg proof, the Court will not assume that the non-movant
coulc or would prove the necessary factsLittle v. Liquid Air Corp. 37 F.3c 1069,
107E (5th Cir. 1994 (er banc) (citing Lujan v. Nat’l Wildlife Fed'n, 497 U.S. 871,

888 (1990)
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.  DISPARATE TREATMENT DISCRIMINATION CLAIM

A. Legal Standard

Plaintiff arguabl allege: two types of Title VII discrimination, disparate
treatmers anc disparat impac discrimination See Muno:v.Orr, 20CF.3¢291 299
(5th Cir. 2000)? Title VII makes it unlawful for an employment agency “to fail or
refuse to refel for employmen or otherwist to discriminae against, any individual
becaus of his race color, religion, sex or nationa origin....” 42 U.S.C. § 2000e-
2(b). Toprevai onhisdisparat treatmer discriminatior claim, Plaintiff mus prove
thal ProSourc deliberatel discriminateragains him. Seeid. Plaintiff can meet his
burder to prove intentiona discriminatior througt direct evidence statistical
evidence or by satisfyin¢ the circumstantial evidence test set forthMcDonnell
DouglasCorp.v.Greer,411U.S.792(1973) See e.g, Okoye¢v. Univ.of Tex Hous.
Healtr Sci Ctr., 245 F.3¢ 507 51z (5th Cir. 2001) Rutherforcv. Harris Cnty. Tex,

197 F.3c 173 179-8( (5th Cir. 1999); November €012 Memorandum and Order

Plaintiff testified in his deposition that he brought a disparate impact claim, but not

a disparate treatment claim, against ProSource. Manley Depo., at 265. He also
testified that he had no basis for believing that ProSource discriminates against Blacks

or males.ld. Despite these statements, because Plainfiifasseand because of

certain arguments he has asserted in his brief in response to ProSource’s Motion, the

Court addresses any implicit disparate treatment claim he intends to raise.

4 The Court’'s summary judgment analysis is the same for discrimination claims under

Title VIl and 42 U.S.C. § 1981Patel v. Midland Mem’l Hosp. & Med. C{298 F.3d
333, 342 (5th Cir. 2002) (citingratt v. City of Hous247 F.3d 601, 606 n.1 (5th Cir.
2001)).
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[Doc.#105]. To establish prima facie cascunde McDonnel Douglas, the plaintiff
mus demonstraitharhe “(1) is amembe of a protecte: class (2) was qualifiec for
[his] position (3) was subjec to ar advers employmer action anc (4) wasreplaced
by someon outsid¢ the protecter class or, in the cast of disparat treatmen shows
thai other« similarly situate«were treatecmore favorably.” Okoye, 24E F.3c al 512-
13 (citations omitted) se¢ alsc Vaugl v. Woodfores Banl, 665 F.3c 632 636 (5th
Cir. 2011).
If the plaintiff establishe a prima facie case a presumptio of discrimination
is appliec anc the burder shifts to the defendant to articulate a legitimate,
nondiscriminator reasol for its actions. McDonnel Douglas, 411 U.S. ai 802;
Okoye, 24E F.3c al 51z. The burden on the defendant at this stage “is one of
production nol persuasio . . . [and] car involve nc credibility assessment. Riosv.
Rossotl, 252 F.3c¢ 375 37€ (5th Cir. 2001 (quotin¢ Reeve v. Sanderso Plumbing
Prods., 53C U.S 133, 142 (2000)). If the defendant sustains its burden, “the
presumptio of discriminatiordissipates. Wallacev.MethodisHosp Sys, 271F.3d
212, 220 (5th Cir. 2001) (citation omitteisee also Vaug, 665 F.3d at 636.
Theburderther “shifts back to the plaintiff to establist (1) thaithe employer’s
profferecreasolis noitrue[,] butisinstea(a pretex for discrimination or (2) thaithe

employer’s reasor while true, is not the only reason ifats conduct, and another
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‘motivating factor’ is the plaintiff's proteced characteristic. Alvarado v. Tex.
Ranger,49zF.3c605 611(5thCir. 2007 (citatior omitted) “The plaintiff bears the
ultimate burder of persuadin the trier of fact . . . that the employer intentionally
discriminater agains [him] becaus of [his] protecded status.Wallace, 271 F.3c at
22(C (citing St Mary’s Honor Ctr. v. Hicks, 50€ U.S 502 511-12(1993) Tex Dep't
of Cmty Affairs v. Burdine, 45C U.S. 248 25¢& (1981)). “To establish pretext, [the
plaintiff] mus show tha[the defendant’s profferec explanatioiis false or unworthy
of credence. Vaughr, 665 F.3c al 637 (interna quotatior marks anc citation
omitted). “[Aln employee’s burden of demdreting pretext is satisfied where he
brings evidenci ‘challengin¢ the substance of the emrployer’s reason together with
‘evidence that undermines the overall dvditly of [the employer’s] proffered
justification.” Jackson v. Watkil, 619 F.3d 463, 467 n.3 (5th Cir. 2010) (citation
omitted).

B. Analysis

Initially, it is notec thar Plaintiff doe«not complair of any intentiona violation
of rights helc by any of the clas: of individuals protectei by Title VIl or 42 U.S.C.
§1981 In his ComplaintPlaintiff assert thai ProSourc discriminateragains him

wher it refused to refer him to Invesco f@mployment because of his criminal
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record?

Individuals with criminal histories do nobnstitute a protected class under
Title VII. The relevant provisioaf Title VII bars employes from refusing to refer
for employment “any indidual because of his race, color, religion, sex, or national
origin....” 42 U.S.C. § 2000e-2(b). Riaif cannot base his Title VII claim on his
status as a person with a criminal recandl, therefore, he has not pleaded a viable
legal claim for disparate treatment digaimation. Plaintiffdoes not allege that
ProSource failed to refer him because he was a Black or pealse Nor does
Plaintiff allege that ProSource refused ttereapplicants with criminal records only
if they were Black and/or male. Instedwk asserts that ProSource has a policy of
refusing to refeall applicants who have a criminal record.

In any event, the uncontroverted eatitte reveals that ProSource did in fact

refer for potential employment Blacks andlesavho had criminal records. Two of

> Seee.g,Complain [Doc.# 1], al 3; Responstai6-7 (arguin¢that ProSourc refuses
toreferqualifiec applicant who have a criminal past) id. (assertin thaiProSource’s
contrac with Invescc “bars all applicant with a criminal recorc. . . .”); id. at 10
(“Plaintiff wasautomaticall' exclude(fromthe selectiolproces dueto hisunrelated
criminal history . . . ."); id. al 10-11 (“applican anc plaintiff Stephe Manley was
discriminaton dismisse fromthe selectiol proces wher Prosourc [sic] discovered
thar Manley hac a criminal recorc unrelater to business necessity” (emphasis
removed))id. at 31 (arguin¢thai ProSourc hasrefusecto refel “qualified applicants
for employmer wha have a criminal history unrelate: to the applicant’s ability to
performr ajob or [ProSource’s busines necessity”)id ai 46 (allegin¢c thaiProSource
“arbitrarily excludes any person with a criminal histo.y”)
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the applicants on which Plaintiff reli@s his Response are Black males who had
criminal records and were referred by ProSouiseeNPS File 544 [Doc. # 153],
Exh. 23, 24; NPS File 860 [Doc. # 153].he data provided by Plaintiff’'s expert
establishes that 23 Blacks and 31 maldé$ wriminal records were referred by
ProSource, 13 of whom were Black mal fanal Data Spreadsheet [Doc. # 170];
Analysis Spreadsheets [Doc. # 15 Additionally, these records reveal that 57
Whites anc 61 females 27 of whorr were White females, had criminal records and
were not referredid.

Ever if Plaintiff allegec anc hac evidenc: sufficieni to demonstrate prima

facie castof disparat treatmer discrimination Plaintiff has offerecnc evidencithat

6 Plaintiff gave a “USB stick” (the “USB Flash Drive”) to the Clerk’s Office at the time
he filed his Sur-Reply [Doc. # 1615eeFeb. 25, 2012 Docket Entry [Doc. # 162].
The USB Flash Drive contains (1) an Excel spreadsheet titled “Manleyvinvesco Data
FINAL” with a list of 208 applicants (the “Final Data Spreadsheet”); (2) an Excel file
titled “Analysis pivotl” with spreadsheets containing a list of male applicants, a list
of Black applicants, a list of White applicants, a table labeled “Racial Balance,” and
a spreadsheet labeled “Basis of Disparate Impact” (collectively, the “Analysis
Spreadsheets”); (3) a copy of Bardwell's expert report; and (4) a video of Plaintiff
interviewing applicant Lamar Douglas. The Court now understands that the files on
the USB Flash Drive have been turned over to ProSource. The Court gave ProSource
the opportunity to address the contents of the USB Flash Drive in a response to
Plaintiff’'s Sur-Reply.Sed-eb. 16, 2013 Order [Doc. # 163]. Accordingly, ProSource
addressed the Lamar Douglas video in its Sur-Sur-Reply [Doc. # 169]. In accordance
with this District’'s Administrative Procedures for Electronic Filing in Civil and
Criminal Cases, the Court directed the €kOffice to file the Excel spreadsheets
and other non-video materials on Plaintiffs USB Flash Drive [Doc. # 170]. The
Court, in deciding the pending motion, considers the USB Flash Drive’s contents, as
Plaintiff requests.
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ProSource’ proffered reason for refusing tofee him was mere pretext or that
Plaintiff’'s race color,or gende was anothe “motivating factor” behinclits decision.
ProSourc asserts that it did not refer Plaintiff because he lied about his criminal
recorc on his application. “[M]isrepresenti@ans on employee documents can be a
legitimate nondiscrminatory reason for an adverse employment decision, like
declinin¢to hireor firing ar employee. E.E.O.C v.Chevrot Phillips Chem Co. LP,

57C F.3d 606, 622 (5th Cir. 2009) (cititAvaniv. S Cent Bell. Tel. Co,, 71€ F.2d
1083 1086-8" (5th Cir. 1983)) se¢alsc Bishof v. Texarkani Tex Police Dep’t, 370
F.App’x 546 54& (5th Cir. Mar. 25,2010 (unpublished Brutorv.Runyoi, 101F.3d

701 at *1-2 (5th Cir. Oct. 24, 1996 (unpubished). In support of its contention,
ProSourc cites two white applicant wha lied on their appications and were not
referrec for employmen NPS 852 File [Doc. # 89Exh. G; NPS 1159 File [Doc.

# 89], Exh. F. The data compiled by Plaintiffewn expert, Robert A. Bardwell,
Ph.D. reveal: thai 28 White applicants and 29nfale applicants lied on their
applicant ancwere notreferred Id. Plaintiff’'s conclusoryassertions to the contrary
are insufficien to establis| a geruine issue of material fact that ProSource’s

legitimate nondiscriminator reasoifor not referrinc him was false or pretext! See

! It is unclear if Plaintiff intends to assert a disparate treatment claim that ProSource
does not refer Black applicants who lie on their applications but does refer White
applicants who lie, rather than using this theory as an argument that ProSource’s

(continued...)
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Little, 37 F.3c at 1075 (internal quotation marksad citations omitted). Thus, the

(...continued)

proffered reason is pretextual. The Cauamistrues any request to add this theory to
be a request to amend Plaintiff's Complas@e Riley v. Sch. Bd. Union PariS79

F. App’x 335, 341 (5th Cir. 2010) (unpublished). That request is denied. To
determine whether the moving party has established “good cause” for leave to amend
after the scheduling order deadline, courts consider: “(1) the explanation for the
failure to timely move for leave to amend; (2) the importance of the amendment;
(3) potential prejudice in allowing the amendment; and (4) the availability of a
continuance to cure such prejudic&larathon Fin. Ins., Inc. v. Ford Motor C®91

F.3d 458, 470 (5th Cir. 2009) (citations omitteS&W Enters., L.L.C. v. SouthTrust
Bank of Ala., NA315 F.3d 533, 536 (5th Cir. 2003) (citation omitted). Plaintiff has
not shown that amending his Complaint at this time—more than a year after the
original January 2012 deadline to amend pleadings—is warranted. Scheduling Order
[Doc. # 28], at 1. Plaintiff had ample information to have alleged this theory well
before now and before an extended amendment deadline of July 28d4e.
Hawthorne Land Co. v. Occidental Chem. CpA31 F.3d 221, 227 (5th Cir. 2005)
(per curiam);Parker v. Columbia Pictures Indys204 F.3d 326, 340-41 (2d Cir.
2000). ProSource articulated its proffered reason for not referring Plaiatjfthat

he lied about (and did not correct) his criminal history on his application on August
11, 2011, in its First Motion foBummary Judgment [Doc. # 145eeid. at 3-5.
Plaintiff received discovery from ProSaet including the files of all ProSource
applicants who had been charged with a crime, on April 16 and 20, 2@&2pril

25, 2012 Manley Affidavit [Doc. # 47], at 1. Plaintiff then sought to amend his
complaint [Doc. # 45]. The Court granted Plaintiff's motion to antertle extent

he sought to “elaborate on his pre-existing Title VII, 42 U.S.C. § 1981, and FCRA
8 605 claims.” July 20, 2012 Memorandum &rvder [Doc. # 64], at 10. Plaintiff
elected not to do so.

Changing the basis for his claims at this late stage in the case would result in
substantial delay in this already prolonged case and would prejudice ProSource, the
only remaining Defendant. ProSource has already filed three Motions for Summary
Judgment [Docs. # 14, # 89, and # 150]. Additional expense and delay would result
also because discovery, which closedagust 22, 2012, would need to be reopened.
Seeluly 20, 2012 Memorandum and Order [Doc. # 64], at 11. Docket call was set for
April 3, 2013, and now is May 9, 2013. Accordingly, the Court does not permit an
implicit amendment to the Complaint. i noted, in any event, that Plaintiff’s
evidence submitted in connection with his expert’'s analysis belies this claim for
reasons described in the text.
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Court conclude that Plaintiff has failed mei his summar judgmen burder and
dismisse hisdisparat treatmer discriminatior claim. The Court grants ProSource’s
Third Motion for Summanr Judgmer as to Plaintiff's disparat treatment
discrimination claim.

IV. DISPARATE IMPACT DISCRIMINATION CLAIMS

A. Legal Standard

“Disparat¢impac claimsinvolve employmmt practices that are facially neutral
in their treatmer of different group: bui thar in fact fall more harshly on one group
thar anothe anc canno be justified by busiress necessity Stout v. Baxter
Healthcar¢Corp., 28z F.3c¢ 856 86C (5th Cir. 2002 (quotin¢ Int’l Bhd of Teamsters
v. Unitec State, 431 U.S 324 33En.1£(1977)) Prooi of ar intentto discriminate
is nol required Munoz, 20C F.3d at 299. For a plaintiff to establistprima facie
disparat impac claim, a plaintiff mus (1) “identify the employmer practicethaihas
the allegedly disproportionat impact’ anc (2) “establist causaion by offering
statistica evidenc: to show thai the practice in question has resulted in prohibited
discrimination.” Stou, 282 F.3d at 86( In mos cases this require: a showing of a
substantic “statistica disparity betweel protecter anc non-protecte workers in
regard to employmer or promotion.’ Id. (citing Munoz, 20C F.3c al 299-300) If

the plaintiff make: a prima facie cast of disparat treatmen the defendar “canrebut
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a prime facie showing of disparat impac by proving thai the challenge policy isa
busness necessity.’Pachectv. Mieta, 44¢& F.3c 783 787 (5th Cir. 2006 (citing
Griggs v. Duke Power C, 404 U.S. 424, 431 (1973)).

B. Analysis

1. Claims Based on Race and Color

For Plaintiff's race ard color-based impact disamination claims, Plaintiff
relies heavily on exper opinions proffered by Devah PageRh.D. (“Pager”) and
Rober A. Bardwell Ph.D (“Bardwell”). See Deval PagetPh.D. ReporfDoc. # 94],
Exh. 3, Exh. 4 (“Pager Rert”); Robert A. BardwellReport of the Effect of Race on
Employment Referral by ProSourfieoc. # 161], Exh. 3, dateAugus 20, 2012
(“Bardwell Report”); Affidavit of Robé A. Bardwell Ph.D. [Doc. # 161], Exh. 3,
dated February 15, 20 (“Bardwell Affidavit”). Plaintiff also has culled information
from ProSource’s applicant data providediscovery. The Court first addresses the
admissibility of the experts’ opinions ancethconsiders Plaintiff’'s other evidence.

a. Expert Opinions

“Plaintiffs . . . must conduct a systenainalysis of th[e] employment practices
in order to establish their [disp&@ampact discrimination] case Munoz 200 F.3d
at 300-01 (citindBlack Fire Fighters Ass’n v. City of Dalla805 F.2d 63, 63 (5th Cir.

1990)). When determining the admissibilitiyan expert’s opinions and report, the

P:\ORDERS\11-2011\2408 MSJ3 Pmfce--AMENDED.wpd  130710.1137 17



Court must make a “preliminary assesstaénvhether the reasoning or methodology
underlying the testimony is scientificaliyalid and of whether that reasoning or
methodology can be applied to the facts at iss&&itimore v. Precision Printing &
Packaging, InG.188 F.3d 606, 617 (5th Cir. 1999) (citibgubert v. Merrell Dow
Pharm., Inc,509 U.S. 579, 592-93 (1993)). Thisalled “gate-keeping” obligation
applies taall types of expert testimony, not just “scientific” testimomy. at 617-18
(citing Kuhmo Tire Co. v. Carmichaeb26 U.S. 137, 147 (1999)). The Court’'s
responsibility “is to make certain thah expert, whether basing testimony upon
professional studies or personal experieano®loys in the courtroom the same level
of intellectual rigor that characterizes thagirce of an expert in the relevant field.”
Kumhq 526 U.S. at 151. The Court first must determine that the witness is qualified
as an expert in the relevant field. do so, the Court must assess “whether this
particular expert ha[s] sufficient specializatbwledge to assist the jurors in deciding
the particular issues in this cas&.anner v. Westbrogk 74 F.3d 542, 548 (5th Cir.
1999) (quotingKkuhmaq 526 U.S. at 156).

The judge also must pre-screen the expert witness’s proffered opinions to
ensure that they comply with the othejjuegements of Rule 702 of the Federal Rules
of Evidence—that expert testimony is adnbssionly (1) if it qualifies as scientific,

technical, or other specializéshowledge and (2) if it will assist the trier of fact to
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understand the evidence or res@wksputed factual issuBaubert 509 U.S. at 589;
Watkins v. Telsmith, Inc121 F.3d 984, 989 (5th Cil997). The first inquiry
concerns reliability; the second inquiry essentially a relevance inquirySee
Daubert 509 U.S. at 590-9Matkins 121 F.3d at 989. The burden is on the party
offering the expert testimony to establish that it is admissiMeore v. Ashland
Chem., InG.151 F.3d 269, 276 (5th Cir. 1998) (en banc).
I Bardwell Opinions

One of Plaintiff's experts, Robert A. Bardwell, Ph.D., opines that “Black
applicants were half as likely as gianly-situated white applicants to be
recommended for employment by ProSource.” Bardwell Report, s¢e;also
Bardwell Affidavit, al 4. It appears that Bardwell relied on the extensive data
produced by ProSource about the applicants it handled for a several yeaf period.

The Court, for the purpose of this analysis, assumes without deciding that
Bardwell is qualified as an exyén the field of statistic3.After carefully examining
Bardwell’'s Report, Bardwell's Affidavit,rad the data on which tegparently relied,

the Courifinds that Bardwell’'s methodolog contain: significan flaws or omissions

8 In his Report, Bardwell states that he relied on ProSource applicants NPS 8 through
NPS 1504 and the documents listed on pages 6-7 of his REpdBardwell Report,
at 4 n.7-8, 6-7.

o The record in this regard is incomplete.
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thai rende his opinions unreliableanc not relevant to Plaintiff’'s disparate treatment
discrimination claims. Bardwell’s opinio® not meet the requirements of Federal
Rule of Evidence 704,e., that the expert’s opinions lveliable, be relevant, and
assist the trier of fac ..

First, Bardwell's opinions do not addrabe issue raised by Plaintiff in this
suit: whether Black or male applicants were disproportionally impacted by
ProSource’s alleged policy of not referring applicants with criminal recQaisipare
Complaint, at 3with Bardwell Report, at 2 and Bardiv&ffidavit, at 4. Instead,
Bardwell analyzes only whether White applicants generally were more likely to be
referred by ProSource than Black apahts. Bardwell Report, at 2, 5-6.

Seconc Bardwell’s methodolog is fundamentall flawec becaus he did not
take into accounthe availability of job opening for which a particula applican was
gualified SeeBardwel Reportai4-5;Bardwel Affidavit, ai4; Sur-Sur-Replyail 19.

If no position: were available requiring the dmant’s skill set at the time the
applican appliec to ProSource ProSourc would not have been able to refer the
applicant even if it wished to do so.

Third, Bardwell’'s conclusions alsare unreliable because he counted
individuals whose criminal charges weak dismissed, whavere given deferred

adjudication, who were not convicted oétbrime they were charged with, and who
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had no criminal record eall. Final Data Spreadsheet [Doc. # 170]; Analysis
Spreadshee [Doc.# 170]; se¢alsc Bardwel Report at4-5. Approximately 43% of
the Blackapplicant anc30% of the White applicant considerein Bardwell’sReport

hac no criminal convictions Based on Bardwell's supporting data submitted by
Plaintiff, it alsc appear that Bardwel considere ar additiona five applicant where

the outcome of the charges brought against them is unknov@eeFinal Data
Spreadsheet [Doc. # 170].

Fourth Bardwel appear to have treated applicants with materially different
criminalbackground as similarly situatec He grouped applicants into the categories
callec “traffic offense, “misdemeanor, “felony,” anc “violent felony” using solely
eacl apglicant’s single most serious conviction. Bardwell Report, at see also
Bardwel Affidavit, ai4. Applicantswith numerou convictionsweretreate(the same
as applicants with a single convictioSeeBardwell Report, at 4-%.

Fifth, Bardwell’s opinions have not been show be reliable becaus he has
providec na meaningfu explanatiol of how he reached his conclusions. There is no

summar of which applicant were pui into eact pee groug for analysis. See

10 It is noted, also, that Bardwell did noffdrentiate by severity or age of convictions
within the four categoriesSee ic; se¢ alsc Bardwel Affidavit, ai 4. It appears that
Bardwell would have treated, for instance, a recent felony embezzlement or theft
conviction the same as a decades-old felony conviction for possessing a small amount
of marijuana.Cf., e.g, TEX. HEALTH & SAFETY CODEANN. 8§ 481.1161 (b) (defining
possession of more than four ounces of marijuana as a felony).
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Bardwel Report 1-6; Bardwel Affidavit, al 3-4. Bardwell’s Affidavit merely states
generally that he used files within specified range of bate stamps, Bardwell
Affidavit, at 3, and lists variables considdmwithout analytical explanation. Bardwell
Report, at 4-5Bardwel Affidavit, al 4. An expert’'sipse dixitconclusion is an
insufficient basis for admissibility.Gen. Elec. Co. v. Joineb22 U.S. 136, 146
(1997);see also Johnson v. Arkema, |r&85 F.3d 452, 468 (5th Cir. 2012).

Finally, Bardwell does not explain how hddressed applicants whose racial
identification was unclear based on their filFinal Date Spreadshe [Doc. # |;
Analysis Spreadsheets [Doc. # 170]; Bardwell Report, at 4.

Therefore Bardwell’s opinions are unreliable not showr to be relevant and,
accordingly, inadmissibl&.

. Pager
Plaintiff's seconiexpert Deval Paget Ph.D. conclude thaiBlacksweremore

likely to have criminalrecord:ancles:likely to be hirec in specifie(jobsthar Whites

1 Itis noted thaBardwel alsc did noti conside a significan alternativeexplanatiol for
hisfindings namely thaiapplicant were notreferrecby ProSourc becaustheylied
abou their criminal historie: on their ProSourc application anc did not correc the
informatior in atimely manner See Bardwel Report ai4-5. Bardwell therefore did
notaddres ProSource’ articulate(policy of notreferrinc applicant whalie ontheir
applicatior anc do not correc the lie before a criminal background check is
conductec According to Bardwell’'s analysis difie data provided to him, out of 93
Black applicants 29 reportedh lied abou their criminel histories (31% lied).
Analysis Spreadshee [Doc.# 170]. By comparison, 15 out of 110 White applicants
are reported to have lied about their criminal history (13.6% lild.).
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with criminal records. Pager’s analysis is noffisiently relevant to this case to be
admissible. Pager’s Report does natlgpe ProSource’s referral practic&edPager
Report [Doc. # 94], Exh. &t 40, Exh. 4, at 1-1 Thereis no explanatiol or analysis
of the racia makeuj or employmer succes of individuals with criminal records in
Houston Harris County Texas Texatasawhole: oreverin states bordering Tex1s.
Id. Instead, Pager relies oatdated nationwide data fro2004 and information from
countie: in Florida Kentucky Michigan anc Tennessee concerning felonies, not
misdemeanor Id. Pager also relies on fiektudies conducted in Milwaukee,
Wisconsinand New York City not Houston, Texasld. Pager’s conclusions
lack reliability anc relevanc for othel reasois. ““When special qualifications are
required to fill particule jobs comparisonto the genere populatior (rathe thar to
the smalle groug of individuals who posses the necessal qualifications may have
little probative value.” Crawforc v. United State, No. 3:04-CV-2619-, 2006 WL
216740 ai*9 (N.D. Tex Aug.2,2006 (Lindsay J.) (quotin¢ Hazlewooi Sch Dist.

v. Unitec State, 432 U.S 299 30€ n.13 (1977)),aff'd sut nom Crawforc v. U.S.
Dep’t of Homelant Sec, 24% F. App’x 36¢ (5th Cir. 2007 (unpiblished). In
concludin¢thatBlacks are more likely to be discriminateragains amoncindividuals
with criminalrecords Page examineionly jobsthairequire(nc previousexperience

or educatiol beyonc high school including restaurar jobs retail sale: positions,
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warehous workers couriers drivers anc laborers Id.al 20. In contrast, ProSource
refers applicant for positions as informatior technology professionals, positions
which require significan skills anc are ofter assigne duties by employer. requiring
the use of confidentia information Davis Affidavit, atl. The SQL developer
position for example requirec system development experience, formal training in
system analysi: anc compute progiaming, and SQL skills. Doc. # 97, Exh. 2.
Pager’: conclusion simply are besed on out-dated dataken from inapplicable
geographic regions and jobs. Pager’s figgdi are too general to be probative.

For these reasons, the Court conctuBager’s opinions are inadmissible in
evidenci to show any disparat racia impac to suppor Plaintff's racial impact
discrimination claim.

lii.  Conclusion on Plaintiff's Experts

Plaintiff accordingl has not raised a genuine issue of material fact that
ProSource’s alleged policy has a disparate impact on Bla&g&s. Stoyt282 F.3d
at 360. Plaintiff therefore has not met his summary judgment burden to raise a
genuine question of material fact that Boarce’s referral policeehave a statistically
significant disparate impact on Black applicants.

b. Exemplar Applicants

In suppor of his claimthat ProSource’ facially neutra policy of not referring
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applicant with criminalrecord: hac adisparat impac on Black applicants Plaintiff

alsc attache thefiles of 15 applicant3 to his Respons anc cites bui doe: not attach,

the files of four additiona application (NPS 12, NPS 247 NPS464 ancNP<678)

SetResponsiai 15-16 25,30; Respons(Exh.6-27 Of those 19 applicants, two are

Black anc were referrec by ProSource NPS 544 File [Doc# 153], Exh. 23, 24;

NPS 86C [Doc. # 153], Exh. 27. The race of four applicants cited or attached by

Plaintiff (NPS12 NPS166 NP<247 anc NPS572)is unclea fromtheir files.* See

NPS 12 File [Doc. # 125], at 2-5; NPS166 File [Doc# 153], Exh. 25 (listing the

applicanas Blackin pari of the file anc White in pari of thefile); NPS 247 File [Doc.

# 125], Exh.1 a1 2-5; NPS 572 File [Doc. # 153], Exh. 26. Of the white applicants

12

13

14

Exhibit 23 and 24 of his Response are the files of the same applicant, NPS 544.

These files include the applicant’s application to ProSource; the criminal record; and
if the applicant was referred, a screen shot of ProSource’s electronic record of the
referral.

However Plaintiff’'s exper categorize three of the four of thescapplicant as White

male: withoul explanatiol anc withoul providinc evidenct supporing this
categorizatior See Final Date Spreadshe [Doc. # 170] (listing NPS 12, NP<£ 247,
ancNP<572 as White males). Plaintiff complained to the Court that the some of the
applicants’ racial information was missing. The Court ordered Plaintiff to provide a
list of these individuals to ProSource. Téerno indication Plaintiff ever did sBee
ProSource Letter dated November 26, 2012 [Doc. # 130] (filed in response to
Plaintiff's Letter to the Court dated November 22, 2012 [Doc. # 129]). The Court
also ordered Plaintiff to specify the racelggender of all applicants he believes are
relevant to his claims. December 2812 Order [Doc. # 139]. Although he seems
to have provided this list to ProSourseeMotion, at App’x A, Plaintiff has not
provided the list to the Court.
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whose application Plaintiff cites or attache, four have no criminal convictions.
NPS247File[Doc.# 125], Exh.1 ail 2-5 (deferrecadjudication) NP< 30z File [Doc.

# 153], Exh. 1€ (nolle prossed); NPS 823 File [Doc. # 153], Exh. 14 (dismissed);
NPS90¢€ File [Doc. # 153]. Exh. 7 (deferret adjudication) se¢ alsc Rampell Depo.,

al 111-12 (explainin¢ thai ProSourc did not consider deferdeadjudications to be
convictions when reviewing applications).

Significantly Plaintiff has<noicitec or attache theapplicatiorof asingle Black
applicant othel thar himself who had a criminal record and was not referred. “A
samplcof only one would have far toc little probative value to establis| a prime facie
cas¢ of disparat impact.” Connecticu v. Ted, 457 U.S. 440, 463 n.7 (1982)
(citations omitted) In contrast, ProSource attached the applications of several
applicant to its Seconi Motion for Summar Judgmen including the applicatior of
ar additiona Black applican with a criminal recorc whowas referred NPS 912 File
[Doc. # 89], Exh. H, anc the applications of two White applicants with criminal
records who were not referreNPS 852 File [Doc. # 89], Exh. G; NPS 115¢ File
[Doc.#89],Exh.F. Plaintiff's argument therefore is founded on only 19 applications,
a number far too small to be statistically significant or reliable.

Without citations to examples of othBlack applicants, particularly Black

applicants with criminal records who waret referred, and without evidence that a
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substantial statistical disparity etdgs between protected and non-protected
applicants, Plaintiff does not raise a gemufact issue that ProSource’s alleged
policy had a disparate impact on Bladpplicants. His disparate impact
discrimination claim based on race is dismissed.
2. Gender Claims

Plaintiff also has not offered evidencdfaent to raise a genuine fact issue
that ProSource’s alleged poliof/failing to refer applicantwith criminal records had
a disparate impact on male applicantfd] finding of disparate impact requires
statistically significant disparities.Hill v. Miss. State Employment Ser918 F.2d
1233, 1238 (5th Cir. 1990). Plaintiff offen® statistical evidence that males with
criminal records were disproportionatelypacted by the challenged policy. In his
Response, Plaintiff provided two examplek females with a criminal record,
NPS 678 and NPS 1082, whoneeeferred by ProSourcegstete those recordsSee
Response, at 2! Final Date Spreadshe [Doc. # 170] (confirminc that NPS 67¢ is
a White female with a criminal reccrd); NPS 1082 File [Doc. # 153], Exh. The
remainin¢ 17 referrec applicant citec by Plaintiff or attache by Plaintiff to his
Response were male.

Further accordin( to the broade dafa supplied to Bardwell, 31 of 72 male

applicant with criminal record: were referrec by ProSource while only 13 of 74

P:\ORDERS\11-2011\2408 MSJ3 Pmfce--AMENDED.wpd  130710.1137 27



female applicant with criminal record: were referred Analysis Spreadsheets [Doc.
# 170]. This evidence rebuts Plaintiff ®ntention that ProSoce’s alleged policy
disparately impacted males.
3.  Conclusion on Disparate Impact Claims

In sum without admissible statistical data or other evidence to support his
disparat impac claim baser on gender, Plaintiff has nodised a genuine issue of
materiafacithat ProSource’s policy disproportionately impacted males. Plaintiff has
failed to meet his summary judgment burdemj his disparate impact discrimination
claim based on gender must be dismissed.

V. CAUSATION AND DAMAGES

ProSource argues that summary judgnséoiuld be granted because Plaintiff
“cannot demonstrate a causal nexus betweeBource’s policy of disqualifying from
referral candidates who f#lg information on their pplication and his alleged
damages.” Motion, at 9. Even if Ri&if's admissible evidence were sufficient to
support judgment in his favor on one or morg¢hefclaims he asserts (which it is not,
as explained above), Plaintiff would batitled as a matter of law only to nominal
damages. A plaintiff cannogécover damages under Tit/dl “unless the prohibited
employment practice walse cause of the applicant’s rejectioBtichanan v. City of

San Antonip85 F.3d 196, 200 (5th Cir. 1996). Poace’s refusal to refer Plaintiff
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did not cause Plaintiff to lose a job opponty with Invesco. Before ProSource made
any decision regarding Plaintiff, Plaiffs application had been referred by Matrix
(the other employment agency Plaintiff sued in this case) to Invesco. Matrix did not
conduct criminal history background checkconjunction with Plaintiff's referral,

and there is no evidence that Invesco knew of Plaintiff's criminal history. Invesco
decided not interview or hire PHiff for the position in issueBecaus Invescao after

its own review withoui knowledg¢ of Plaintiff’'s criminal history, rejecte( Plaintiff,

a referra by ProSourc would have been an empty act. Plaintiff therefore cannot
show that ProSource’s decision to ndierehim was a cause of Invesco’s hiring
decision or that he suffered any loss of giemming from ProSourcefailure to refer

him.

Further, Plaintiff cannot obtain compenggtdamages, evenlife were able to
prove a claim for disparatepact. “Compensatory dames include relief for ‘future
pecuniary losses, emotional pain, sufigriinconvenience, mental anguish, loss of
enjoyment of life, and other nonpecuniary losse&€e Allison v. Citgo Petroleum
Corp, 151 F.3d 402, 410 (5th Cir. 1998) (citing 42 U.S.C. 8§ 1981a(b)(3)).
“[Clompensatory . . . damages are not avaglabldisparate impact claims . . .1d.
at 423 (citing 42 U.S.C. § 1981a&ge also Colindres v. QuitFlex Mf@35 F.R.D.

347, 367 (S.D. Tex. 2006) (Rosenthal, J.).
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Plaintiff also cannot recover punitiverdages. A plaintiff may only recover
punitive damages if he demonstrates it defendant engaged in one or more
discriminatory practices “with malice avrith reckless indifference to the federally
protected rights of an aggrieved indival.” 42 U.S.C. § 1981a. By law, punitive
damages are not available to Btdf on the record presente8eet2 U.S.C. § 19813;
Allison, 151 F.3d at 423 olindres 235 F.R.D. at 367. Neih Plaintiff's evidence,
his many explanations in Court about bigims or beliefsegarding Defendants’
conduct, nor any other evidence suggests that any ProSource acted with malice or
reckless indifference to Plaintiff's federally protected rights.

Additionally, Plaintiff has not proveaompensable emotional harm resulting
from his claims. This type of damafs within “compensatory damages” and is
unavailable for disparate impact discrimination clain&ee42 U.S.C. § 1981a;
Allison, 151 F.3d at 423Colindres 235 F.R.D. at 367. More generally,
“[clompensatory damages for emotional tdests and other intangible injuries are not
presumed from the mere violation of constitutional or statutory rights, but require
specific individualized proof, including hogach Plaintiff was personally affected by
the discriminatory conduct and the nature and extent of the habeCorte v.
Jordan 497 F.3d 433, 442 (5th CR#007) (citations omitted). &intiff testified at his

deposition that the incidents at issue haeeprevented him from being able to carry
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out normal daily functions. Manley Depat. 157. His only evidence of emotional
distress is his conclusory depositiestimony that he felt depresseskee idat 154.

He has not offered evidence of the symptamsffects of his depression and did not
seek medical assistance, medicatiorprofessional therapy other than speaking to
the bishop at his churcld. at 154-56. Instead, he tesd that during that period of
alleged depression, he begdarstart his own busines$d. at 157.

Finally, Plaintiff prosecutes this cagm se As a result, attorney’s fees are not
recoverable See Perkins v. Tex. Dep’t ofi@r Justice-Corr. Institutional DiyNo.
11-10615, 2013 WL 657681, at *1 (5th Gteb. 22, 2013) (unpublished) (citikgy
v. Ehrler, 499 U.S. 432, 435-37 (1991Dge Mino v. Achenbaum 36 F. App’x 695,
696 (5th Cir. June 27, 2005) (unpublished) (citdadield v. City of Atlanta648 F.2d
986, 988 (5th Cir. Unit B June 1981)).

VI. CONCLUSION AND ORDER

For the foregoing reasons, it is hereby

ORDERED that Defendant National ProSource, Inc.’s Third Motion for
Summary Judgment [Doc. # 150]GRANTED. It is further

ORDERED that Plaintiff's claims again®efendant National ProSource, Inc.
areDISMISSED with prejudice. It is further

ORDERED that Defendant National ProSourteg.’s Motion to Strike and
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Objections to Plaintiff's Summardudgment Evidence [Doc. # 159D&NIED AS
MOOT.
The Court will issue a separate Final Order.

SIGNED at Houston, Texas, this™@ay ofJuly, 2013.

Lottt

nC) F. Atlas
Un cStates District Judge

Lo ot

nC) F. Atlas
Un cStatezs District Judge
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