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INTHE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION

ELECTROSTIM MEDICAL 8
SERVICES, INC., 8
8
Plaintiff, 8
8§
V. 8 CIVIL ACTION NO. H-11-2745
8
HEALTH CARE SERVICE CORP., )
8
Defendant. 8

MEMORANDUM AND OPINION

This lawsuit arises from claims for insurance payments relating to a medical device intended
for pain relief. The device and related servigese provided by Electrostim Medical Services, Inc.
(“Electrostim”) to patients who lived in differerstates and were covered by different health-
insurance plans. Many of those plans were isby@ahtities affiliated with Blue Cross Blue Shield.
Electrostim sued one such entity, Health Caeevice Corp., doing business as Blue Cross Blue
Shield of Texas (“BCBSTX"), allegg wrongful failure to pay healthre claims for the device and
services. Electrostim filed the suit in Texastestcourt and BCBSTX removed. (Docket Entry No.

1).

After many pretrial conferences and the exg®of information between the parties, this
court granted BCBSTX’s motion to dismiss Electrostim’s second amended complaint, with
prejudice. (Docket Entry No. 90). Electrostiras moved to amend the findings and judgment.
(Docket Entry No. 92). The standards that applthe motion are those under Rule 59(e) of the

Federal Rules of Civil Procedure.
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As explained in more detail below, before the parties completed the pleadings, motion
papers, and briefs submitted to the court on BCBS™M{Eon to dismiss, the parties were required
to exchange extensive information about thesygddnealthcare claims Electrostim was demanding
payment for. This information was integral to the second amended complaint and the motion to
dismiss. This information made it clear thdtile BCBSTX had received some of the claims on
which Electrostim was suing, BCBSTX had no reaofrceceiving many claims. This information
also made it clear that of the claims Electrostim believed it had submitted to BCBSTX —
approximately 8,800 claims that arose beforepituies’ Participating Provider Agreement (the
“Agreement”) ended on August 1, 2010—BCBSTX denied approximately 2,300. Electrostim’s own
records, referred to in the second amended complageDpcket Entry No. 32, T 17d., Ex. 2),
and later filed with the courtséeDocket Entry No. 55), made clghat of the 20,000 claims arising
after the Agreement ended, only 273 could betifled as having ever been submitted to BCBSTX
for payment. Electrostimcknowledgethatit had not submitted to BCBSTX approximately 19,127
posttermination claims for which it sought payment in this suit against BCBSTX. Instead,
Electrostim had submitted these claims to oBiee Cross Blue Shield entities around the country,
entities it did not sue in this case.

This court granted BCBSTX’s motion to dismiss all the causes of action asserted in the
second amended complaint arising from the nonpayment of both pre- and post-termination
healthcare claims. In this motion to amend the findings and judgment, Electrostim argues that this
court abused its discretion in refusing to all¥hird amended complaint and erred in finding that
repleading would be futile. Electrostim assertd the court’s decision on the motion to dismiss

improperly judged the merits. Electrostim doesaite Rule 12(d) of the Federal Rules of Civil



Procedure, but essentially argues that thisteeuwed in deciding the motion to dismiss without
converting it to one for summary judgment.
For the reasons explained below, this clnds Electrostim’s arguments unavailing. The
motion to amend the findings and judgment is therefore denied.
l. The Rule 59(e) Standard
A motior to altel or amenca judgmen is appropiately considered under Federal Rule of
Civil Procedur 59(e) which allows for “[a] motior to altet or amen( a judgmen [that is] filed no
latel thar 28 days after the entry of the judgment.”isTtule applies to a motion to reconsider a
court’s previousruling. See e.g, Rosenzwe v. Azurix Corp., 33z F.3c¢ 854 865 (5th Cir. 2003)
The bar for relief under this rule is set high. As the Fifth Circuit has explained:
A Rule 59(e’ motion—whicl asks the couri to se aside its previous
judgment—"serve the narrow purpos: of allowing a party to correct
manifes errors of law or fact or to present newly discovered
evidence Reconsideration of a judgment after its entry is an
extraordinary remedy that should be used sparingly.”
Ewans v. Wells Fargo Bank, N, 389 F. App’x 383, 389-90 (5th Cir. 2010) (quotTemple v.
HydroChem In¢, 367 F.3d 473, 479 (5th Cir. 2004accorc 11 CHARLES ALAN WRIGHT, ET AL.,
FEDERAL PRACTICE & PROCEDURE 8§ 2810.1 al 124-2¢ (2d ed 1995). Such a motion “cannot be
used to raise arguments which could, and shdade been made before the judgment issued” or

“to argue a case under a new legal theoiigdss v. Marshall426 F.3d 745, 763 (5th Cir. 2005)

(internal quotation marks omitted).



. Background

The procedural history of this case set ouhmearlier opinion is repeated here because it
makes clear that Electrostim had ample notice of the legal and factual deficiencies BCBSTX
identified in the pleadings and ample opportunity to address them before the court ruled on the
motion to dismiss. The history also makes cliwat the documents ithcourt referred to in
analyzing BCBSTX’s motion to dismiss were witithe categories of documents a court may
consider under Rule 12(b)(6) without converting the motion to one under RiBe&&ines v. D.R.
Horton, Inc, 699 F.3d 812, 820 (5th Cir. 2012).

The electronic file containing the outstandimgpices and accounts that Electrostim claimed
the right to be paid for were clearly referenced in, and integral to, both the second amended
complaint and the motion to dismiss. Electrossirated that it would have attached the entire
electronic file to the complaint but for the “voliumus nature.” (DockdEntry No. 34, Ex. 2, at 11
3—-4). BCBSTX discussed the recomshe electronic file in the supplemental brief to its motion
to dismiss. (Docket Entry No. 73, at 1-3). Bptrties clearly intended the court to consider the
records ruling on the motion to dismiss. This cdoifows other district courts within this circuit
that have similarly considered such materiatdgoiding a motion to dismiss even though they were
not physically attached to the complaint or motion to dism@suvin v. State Farm Fire & Cas.
Co. 450 F. Supp. 2d 660, 663 (E.D. La. 20864,495 F.3d 232 (5th Cir. 200 5ee als€Comeaux
v. Trahan No. 12-0767, 2012 WL 5400044, at *3-4 (WIa. Nov. 5, 2012) (considering in a
motion to dismiss a franchise agreement that was referenced in the plaintiff's complaint but not

attached because of confidentiality issues).



In June 2011, Electrostim filed its first amended petition in Texas state court, asserting
causes of action for breach of contract, unjusicenment, breach of implied contract, third-party
beneficiary, quantum meruit, suit on an account, violation of prompt-payment statutes, § 502 (a) of
ERISA, 29 U.S.C. 81132(a), and breach of fiduc@uty under ERISA. Electrostim identified the
disputed healthcare claims as arising both during and after the parties operated under the
Participating Provider Agreement. The parties entered into that Agreement in January 2007.
BCBSTX notified Electrostim in April 2010 thatitas terminating the Agreement effective August
2010. (Docket Entry No. 1, Ex. 5, at 11 7-8, 12).

On January 27, 2012, BCBSTX moved to dismiss under Rules 12(b)(1) and (6) of the
Federal Rules of Civil Procedure. (DocketiigrNo. 17). BCBSTX argued that Electrostim had
not “identified the claims in dispute, and the amafrihe claims is a bit of a moving target. In its
Amended Petition, [Electrostim] alleged the clatotaled just under $8.3 million. However, in the
Joint Discovery/Case Management Plan, thatwarhis listed as ‘in excess of $12 million.’Td(
at T 2 (quoting Docket Entry No. 8, at 2)). BCBSTX asserted that despite this confusion, the
pleadings alleged at least some claims “forises/and/or supplies rengel to members of plans
for federal government employees and retireesjedlsas Texas state government employees and
retirees.” [d. at § 3). BCBSTX moved to dismiss these federal and state government employee
claims.

In the motion and at a hearing at which the court heard argument, BCBSTX asserted that
Electrostim had failed to identify which claimsmeinpaid and what insurance plans covered these
claims. (Docket Entry No. 29). BCBSTX argued ttwathe extent the disputed denials included

claims covered by federal insurance plans, the causes of action had to be dismissed under Rule



12(b)(6). Claims for such patients arose under the Federal Employee Health Benefits Act
(“FEHBA”"), 5 U.S.C. 88 8901-8914, and could not bsaated under ERISA or state law. (Docket
Entry No. 17, 14-23). BCBSTX alamued that to the extent the disputed denials included claims

for patients covered by the Employees Retiren®@ystem of Texas (“ERS”) and the Teacher
Retirement System of Texas (“TRS”), the causextibn had to be dismissed under Rule 12(b)(1).
According to BCBSTX, under Texas law, dispubeer denials of claims for patients covered by

the ERS had to be appealed to the Travis County, Texas district court. Because Electrostim had
neither pursued nor exhausted administrative remedies, BCBSTX moved under Rule 12(b)(1) to
dismiss any such claims included in Electrostim’s sud., {1 24-33).

Electrostim had argued that BCBSTX’s motion to dismiss failed to identify which, if any,
healthcare claims fell under these categories. BCBSTX had replied with an affidavit from a manager
of its Provider Access & Servicing Strategy depemt. The affidavit stated that BCBSTX had
received 99 claims for payment from Electrostim between January 2008 and July 2010 for
beneficiaries covered by the federal insurance plaaeliocket Entry No. 20, Ex. A, at { 3). The
court granted BCBSTX’s motion to dismiss withqarejudice and with leave to amend so that
Electrostim could file an amended complaint addireg these deficiencies. The court also ordered
the parties to exchange and compare information identifying what claims were at issue.

Electrostim filed its second amended complaint on August 16, 2012. (Docket Entry No. 32).
This complaint limited the breach of contract claim, as follows:

Specifically, due to BCBSTX’s breadly failure to follow the terms

of the Agreement, all of the goods and services that were provided to
BCBSTX plan participants and / participants of other Blue Cross

/ Blue Shield plans fall within EMSI’s damages for breach of contract

to the extent they are not precluded by another applicable law. All
non-precluded claims fall within trecope of the breach of contract
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because BCBSTX is obligated to pay for said services or would have
been obligated to pay for said services had BCBSTX not violated the
agreement and improperly terminated the Agreement.
(Id. at 1 15). The second amended complaint a&sseauses of action for suit on account, violation
of prompt-payment statutes, 8 502(a) of ERI3&.S.C. §1132(a), breach of fiduciary duty under
ERISA, unjust enrichment, breach of implieshtract, third-party beneficiary, quantum meruit,
declaratory judgment as to both non-ERISA &RISA claims, an injunction, damages, and
attorneys’ fees.
BCBSTX moved to dismiss Electrostim’s sed amended complaint. (Docket Entry No.
36). This motion to dismiss was based solely on Rule 12(b)i@)at(1). BCBSTX argued that
“[blecause ERISA pre-empts all Plaintiff's stéev claims, Plaintiff dog not have standing under
ERISA, and any surviving state law claims arsufficiently pleaded, all such claims must be
dismissed. The only claim that can survive dismissal is Plaintiff’'s breach of contract claim
pertaining to benefit claims submitted ohg the term of the Agreement.ld( at 2). BCBSTX
reserved its right to move to dismiss this pErthe breach of contract claim depending on the
claims Electrostim identified as disputedd. @t 3).
In its supplemental briefing in support of timetion to dismiss, BCBSTX stated that it had

located approximately 8,800 claims from Elesthm, of which roughly 2,300 had been denied.

(Docket Entry No. 73, at 2). The 2,300 claims fell into four categories:

. 74 claims under the Federal EmployegiRm (“FEP”) administered by BCBSTX;
. One claim under a Texas state government plan administered by BCBSTX;
. Two nongovernment “ASQO” claims under plans administered by BCBSTX; and



. 2,219 BlueCard claims under plans adn@restby Blue Cross Blue Shield entities
other than BCBSTX.

(Docket Entry No. 42, Ex. 2). BCBSTX amendeantstion to dismiss to include the pretermination
claims that it received from Electrostim and ldesd. (Docket Entry N. 73, at 2 & n.2). In its
supplemental briefing, BCBSTX reasserted its argusiten dismissing the causes of action for suit
on an account, prompt-payment viodas, third-party berfeeiary rights, and declaratory judgment.
(Id. at 4 & n.6). BCBSTX also argued that to the extent Electrostim based its quasi- or implied-
contract claims on denials of these pretermindteaithcare claims, those causes of action must also
be dismissed. I¢. at 4). BCBSTX argued that to the extent the healthcare claims at issue arose
under ERISA plans, the state-law causes obadtiad to be dismissed and the ERISA cause of
action for breach of fiduciary duty was insufficiently pleaded to procdedat(6—9). BCBSTX
also argued that the second amended complaint presented no factual or legal basis for causes of
action for denials of healthcare claims amee by the Federal Employee Program, the ASO
programs, Texas state government plans, or BlueCard plahsit 9—14).

BCBSTX supplemented its motion to dismiss ¢oer denials of healthcare claims arising
from services provided after the parties’ Participation Agreement had ended. (Docket Entry No. 82).
Electrostim had submitted only 273 of these postitgtion claims to BCBSTX. The rest had been
submitted to other Blue Cross Blue Shielditeas around the country. During an April 23, 2013
hearing, Electrostim argued that the refusal or faitf the other Blue ©ss Blue Shield entities
to pay these claims were part of this caseres BCBSTX. (Docket Bry No. 86, at 58). BCBSTX
responded that these claims could not be pareafdhises of action Electrostim asserted in this case

because the claims had never been submitteddenied by, BCBSTX. Tdre was no basis to hold



BCBSTX liable for failing to pay claims it had never reviewed, and Electrostim did not sue the
entities that had reviewed the claims and failedap them. As this cotitold Electratim after
hearing its counsel’s representations abaubtktory of the 20,000 unsubmitted claims: “By your
own description of what occurred, you don’t hélve proper party because you didn’t submit [the
claims] to the entity that you are telling me youmkyou should have submitt¢them] to. And you
didn’t sue the entities that you did submit [the claims] to.” (Docket Entry No. 82, at 2 (quoting
Docket Entry No. 86, at 58)). BCBSTX argued thato the 273 posttermination claims submitted
to BCBSTX and the rest of the 20,000 claims Elattrostim acknowledged it had never submitted
to BCBSTX, Electrostim’s causes of action failed as a matter of l&vat(2 & n.2).
1. Analysis

A. The Breach of Contract Claims

Electrostim alleged that BCBSTX breached the parties’ Participation Agreement in three
respects: (1) by failing to pay claims; (2) by impndpéerminating the parties’ Agreement; and (3)
by failing to review the termination as the &gment specified. (Docket Entry No. 32, at 1 11-
15). Astothe second and third parts of Electrdstbreach of contract caas of action — the parts
based on improper termination — BCBSTX arguedtiterte was no viable basis for liability. This
court granted BCBSTX’s motion to dismiss thecend breach of contract claim, because the
Agreement provided that either party coulthtmate without cause by giving 90 days advance
notice, and the documents properly considered under Rule 12(b)(6) showed that BCBSTX gave
Electrostim notice 90 days before terminating kept the Agreement in effect during the 90-day
period. Electrostim acknowledges in its Rule 59e}fion that its termination claim was without

basis and that any amendment would be futile. (Docket Entry No. 92, at 6).



In this motion to amend the findings and judgim&hectrostim asserts that this court should
not have dismissed with prejudittee breach of contract causesofion based on the failure to pay
the healthcare claims. The court’'s opinion dealt at length with Electrostim’s failure-to-pay
allegations and explained why they were disnissiéh prejudice. In analyzing the relationship
between the state-law causes of action and ERISA, this court noted that Electrostim had
acknowledged that “ERISA does preempt certaireséat claims.” (Docket Entry No. 90, at 11).
Electrostim argued that dismissal for preemptivas “not appropriate under a Rule 12(b)(6)”
motion. Electrostim also argued that it did not krvalvch of its claims arose from ERISA benefit
plans, making an ERISA-preemption determimafpremature. (Docket Entry No. 41, at | 14).
During oral argument, however, the parties, including Electrostim, acknowledged that the vast
majority of the disputed claims in this suibae under ERISA plans. To the extent Electrostim’s
state-law breach of contract claims were baseBRISA-covered plans, the claims were properly
dismissed. Leave to amend those claims was psogenied as futile under the applicable law. To
the extent there were non-ERISA plans, Electroatknowledged that they were few. Electrostim
did not plead or otherwise identify whichachs (if any) arose under non-ERISA plans.

Moreover, the court identified additional grounds for dismissing the state-law claims,
including those for breach of nonpayment, bestERISA preemption. The additional grounds for
dismissal included the lack of factual allegatiorihe second amended complaint that Electrostim’s
breach of contract cause of action based ompteermination denial of healthcare claims under
specific categories of plans — 8Sand government-benefits plans — were improper or incorrect.
(Docket Entry No. 90, at 19-21). Electrostim did atkége any basis to infer that the claims for

services rendered under these plans were “Covered Services” under the Agreement with BCBSTX
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and therefore it failed to allege a plausible b&misntitlement to paymentWith respect to the
denials of the 2,219 pretermination BlueCard health claims, the reasons for the failure to pay
varied from claim to claim and across the planssate. The second amended complaint contained
no factual allegations that the denials were oppr or incorrect. AnBCBSTX was not the proper
defendant for the majority of the claims that arose under ERISA plans. Additionally, the second
amended complaint did not allege that BCBSTXreised control over the denial of Electrostim’s
BlueCard claims, as necessary to state an ER#8ise of action against BCBSTX for those claims.
Sed.ifeCare Mgmt. Servs. LLC v. Ins. Mgmt. Adm’rs lii03 F.3d 835, 844 (5th Cir. 2013). These
were among the pleading deficiencies that lethéocourt’s dismissal of the breach of contract
causes of action. Electrostim did not explain wlaydtnot, or how it could, cure these deficiencies,
as needed to support the relief it seeks in this motion.

B. The Claims Arising After the Provider Agreement was Terminated

With respect to the approximately 20,000 healthctaims that arose and were denied after
BCBSTX terminated the parties’ Provider Agreement, Electrostim acknowledged that it had
submitted only 273 to BCBSTX for payment. Acdogito Electrostim, the claims it submitted to
non-BCBSTX Blue Cross affiliatearound the country “were returned to EMSI without any
processing or adjudication or, in some instancés, arresponse that the claim was filed with the
wrong Blue Cross plan.” (DockEntry No. 89, at 3). Whether the posttermination claims at issue
included all 20,000 healthcare claims or only the 273 Electrostim stated it had submitted to
BCBSTX for payment, the second amended complaint failed to state a basis for liability for

BCBSTX’s breach of contract. The breach of contract cause of action failed as to the
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posttermination healthcare claims because therenwasntract in effect between the parties as to
these claims.

The causes of action for equitable relief ahposttermination healthcare claims — based
on unjust enrichment and quantum meruit — ddsled as a matter of law. Electrostim did not
allege that it provided services or benefitBE@BSTX, as opposed to other Blue Cross Blue Shield
subscribers.See, e.gMid-Town Surgical Ctr., LLP v. Blue Cross Blue Shield of Tex., M.
11-cv—-2086, 2012 WL 1252512, at *3 (S.D. Tex. Apt, 2012) (dismissing equitable claims
because the patients were the beneficiarieseoptbvider’s services — noefendant Blue Cross
Blue Shield). The breach of implied contractsmaf action was dismissed for similar reasons, and
also because Electrostim did not allege falstansng that after BCBSTX terminated the Provider
Agreement with Electrostim, the parties had a mgedf the minds as to the essential terms of an
implied contract.See Northfield Ins. Co. Wid-Continent Cas. CoNo. 09-cv-2077, 2010 WL
3701573, at *5 (S.D. Tex. Sept. 16, 2010).

The causes of action based on the posttetiomalaims Electrostim submitted to entities
other than BCBCSTX failed for the additionabson that Electrostim acknowledged that BCBSTX
did not receive, and therefore did mi&ny, the vast majority of the claims at issue in this lawsuit.
The documents BCBSTX submitted with its toa to dismiss showed, and Electrostim
acknowledged, that BCBSTX was not the Blue SSrentity responsible for reviewing or paying
healthcare claims arising outside Texas. Eletinis causes of action for prompt-pay violations,
for breach of fiduciary duty under ERISA, and eagsout of an asserted third-party-beneficiary
status, were dismissed because there were notadiegan the second amended complaint that could

plausibly show that BCBSTX was liable for denying claims submitted to other entities.
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Even if Electrostim had submitted the clatm8CBSTX, and even if it was the proper Blue
Cross entity to determine whether claims for &wprovided outside Texas would be paid, without
a contract between Electrostim and BCBSTX, theabh of contract cause of action failed. And
there was no ERISA cause of action for suckinaté because Electrostim did not allege any
assignment of the insured’s rights under an ERISA plamne Star OB/GYN Assocs. v. Aetha
Health Inc, 579 F.3d 525, 529 (5th Cir. 2009)). The second amended complaint contained no
assignment allegations. Electrostim alleged onlyitiveds “a participant or beneficiary as defined
in ERISA,” (Docket Entry No. 32, at § 23), and titatas an ERISA benafiary or “a beneficiary
of the insurance contracts between BCBSTX and its insurads,af 1 20).

Even if Electrostim had alleged that it had valid assignments for the unsubmitted claims,
Electrostim did not and could not allege thath assignments entitled it to sue BCBSTX for the
denial of posttermination claims for servicesered by or claimed under plans or policies issued
by other insurersSee Quality Infusion CGe, Inc. v. Health Care Serv. Cors28 F.3d 725, 729
(5th Cir. 2010) (“[A]n assignee takes all ofetlights of the assignor, no greater and no less.”
(quotingFDIC v. McFarland 243 F.3d 876, 887 n.42 (5th Cir. 2001¥pg also Houk v. Comm’r
of Internal Revenuyel73 F.2d 821, 825 (5th Cir. 1949) (“[A]n assignee . . . stands in the same
position as its assignor had stood”). The seconahdatecomplaint did not allege that the patients
whose claims were submitted to non-BCBSTX entities were insured by BCBSTX or members of
ERISA-governed plans administered by BCBSTX. Electrostim alleged no connection between

BCBSTX and the patients who obtained goods orises from Electrostim and who would have

had to have assigned their rights to Electrostim.
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In sum, the second amended complaint failestate a basis for reliébr the denial of the
posttermination claims, both for those claims submitted to entities other than BCBSTX and those
few submitted to BCBSTX. The second amended complaint was dismissed with prejudice because
there had been multiple opportunities to amend the pleadings and, in addition to the age of the
claims and resulting untimeliness, future amendment would be futile.

V. Conclusion

This court did not dismiss Electrostim’s claihightly. After extensive efforts to work with
the parties to identify the factual and legal basis of the claims, this court allowed Electrostim ample
time to amend. Electrostim did not seek to amend its complaint even after it had gathered and
BCBSTX had produced extensive information aboatibalthcare claims. Electrostim has asserted
that it could amend to address the pleading defaes, but has not ireited how it could do so.

For example, Electrostim has not explained ltaould replead to address the acknowledged facts
that the vast majority of theshlthcare claims arose under ERISA gland that the majority of the
posttermination healthcare claims were covered by, and submitted to, other insurers besides
BCBSTX.

Electrostim has failed to show a basis to set aside the judgment under Rule 59(e). The
motion to amend is denied.

SIGNED on October 4, 2013, at Houston, Texas.

T LB —

Lee H. Rosenthal
United States District Judge
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