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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION
JRG CAPITAL INVESTORSI, LLC,
Plaintiff,
V. CIVIL ACTION NO. 4:11-cv-3299

MAURICE DOPPELT,

w) W W W W W W W W

Defendant.

MEMORANDUM AND ORDER

Pending before this Court is Defendant’s Motion to Dismiss Plaintiff's Verified Original
Petition (Doc. No. 3). After considering Defemdia Motion, all reponses thereto, and the
applicable law, the Court finds that Defant’'s Motion to Dismiss must be denied.

l. BACKGROUND

This case concerns the ext®f a guarantor’fiability under a guaranty agreement
governed by Texas state law. On JanuaB0B,7, 839 East 19th Street, GP Corp., acting on
behalf of 839 East 19th Street, L(eollectively, thé'‘Borrower”), executed a promissory note
(the “Note”) in the amount of $5,040,000 to Citika NA (“CitiBank”). (Pl. Compl., Doc. No. 1
1 7.) The Borrower also signed a Deed of TrastAssignment of Renta,Security Agreement,
and a Fixture Filing, as well as an Absolute gasnent of Rents and a Landlord’s Interest in
Leases.I@. 1 8.) The Defendant, Maurice DoppelDgfendant” or “Doppelt”), signed a

Guaranty of Borrower’s Recourse Obligas (the “Guaranty”) on January 26, 200d. { 10.)
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CitiBank transferred the Note to JRG Capitaldstors, |, LLC (“Plaintiff” or “JRG”) on
June 4, 4010.4. 11 12-14.) On July 6, 2010, JRG foreeld®n the real property that was the
subject of the loan documents. After foreclosartsubstantial deficiency” was left on the Note.
(Id. ¥ 15.) As a result of the foreclosure GIR now the owner of the property, and has

succeeded to all rights, title and intergst forth in the Deed of Trustd( { 16.)

The parties dispute the meaning of certain seimthe Note. One such term is Section 20
of the Note, titled “Nonrecourse Provisions.” Subsection 20(A), titled “No Personal Liability,”
provides that, notwithstanding cart&xceptions, “Lender herebyrags that Borrower shall not
be personally liable for the payment and perfarogeof the indebtedness and the obligations
evidenced or arising under the Note, the Sgclwstrument, and the Loan Documents.” (Doc.
No. 6, Ex. A.) Subsection 20(B) of the Note gitl“Exceptions,” states that the non-recourse
provisions of Subsection 20(A) shabt “be construed toelease or relieve any guarantor of any
indebtedness or obligation of Borrower to Lenfitem full personal liability for the payment or
performance of such guarantor’s obligatiomsler any guaranty now or hereinafter entered
into.” (1d.)

The parties also dispute the meaning otipos of the Guaranty, made by Doppelt in
favor of CitiBank. Section One of the Guatastates that the Guarantor “absolutely,
unconditionally and irrevocably gramtees and promises to Lendgrthe prompt, complete and
full payment and performance when due...of Bagos Recourse Obligations; and (ii) in
addition to all other amounts due hereunttex,prompt, complete and full payment, upon
demand, of all attorney$#es, costs and expense.” (Pl. Compl., Ex. A.) Section 4(i)(i) of the
Guaranty provides that the “Lender may proceedragjaind collect any or all of the Note (up to

the Guaranteed Amount) and the Guarant@eligations from Guarantor without first



foreclosing on any real guersonal property collat@rpledged by BorrowerId. Section 4(i)(i)
also states that, if the lender forecloses eéal property collateral, it “may collect from
Guarantor even if Lender, by foreclosing on thal property collaterahas destroyed any right
Guarantor may have to collect from Borrowey aams that Guarantor pays to Lender pursuant
to this Guaranty Agreementld.

In his Motion to Dismiss, Defendantgares that his liability does not extend
beyond that of the Borrower, and that, bessathe nonrecourse provisions in Subsection
20(A) of the Note protect the Borrower froamy further liability, he is likewise not
responsible for the remaining late In response, PHtiff argues thatunder the terms of
the guaranty contract, Defendant’s liabiléyceeds that of the Borrower, rendering him

accountable for the remaining debt.
. LEGAL STANDARD

Pursuant to the Federal Rules of Civil Procedure, a court may dismiss a complaint for
“failure to state a claim upon which relief candranted.” Fed. R. Civ. P. 12(b)(6). “To survive
a Rule 12(b)(6) motion to dismiss, a complathbes not need detaileddtual allegations,’ but
must provide the plaintiff’'s grounds for entitlemeatrelief—including factual allegations that
when assumed to be true ‘raise a righteitief above the speculative levelCuvillier v. Taylor,
503 F.3d 397, 401 (5t@ir. 2007) (citingBell Atl. Corp. v. Twombl|y550 U.S. 544, 555 (2007)).
That is, a complaint must contain sufficient fattwatter that, if it wereaccepted as true, would
“state a claim to relief that is plausible on its facéShcroft v. Igbal 556 U.S. ---, 129 S. Ct.
1937, 1949 (2009) (quotingwombly 550 U.S. at 570). A clairmeed not give rise to
“probability,” but need only @ad sufficient facts to allow the court “to draw the reasonable

inference that the defendantligble for the misconduct allegedd. (citing Twombly 550 U.S.



at 556). A pleading also need not contdetailed factual alleg@ns, but go beyond mere
“labels and conclusions, and a formulaic recitavérthe elements of a cause of action will not
do.” Twombly 550 U.S. at 555 (citation omitted).

While the court must accept well-pleaded facts as tgha|, 129 S. Ct. at 1950, it should
neither “strain to find inferences favorabletb@ plaintiffs” nor “accept ‘conclusory allegations,
unwarranted deductions, tggal conclusions.”R2 Investments LDC v. Phillipd01 F.3d 638,
642 (5th Cir. 2005) (quotin§outhland Sec. Corp. v. Inspire Ins. Solutions,, 1865 F.3d 353,
362 (5th Cir. 2004)). The court should not evaluhte merits of the allegation, but must satisfy
itself only that plaintiff has adequatepted a legally cognizable claininited States ex rel.

Riley v. St. Luke’s Episcopal Hosp55 F.3d 370, 376 (5th Cir. 2004).
[11.  ANALYSIS

The issue dividing the partiesiinis case is whether Doppeadts a guarantor, must bear
responsibility for the Borrower'snsatisfied indebtedness. Aganeral rule, the liability of a
guarantor is equal to dh of its principalTechnical Consultant Sernc. v. Lakewood Pipe of
Texas, InG.861 F.2d 1357, 1363 (5th Cir. 1988) (interprgfirexas law). Under the terms of the
Note in this case, the Borrowsrdebt is nonrecourse, meaning tthat Borrower cannot be held
liable for any unsatisfied indebtedness remaining after foreclosure. As such, the Borrower’s
obligations with regard to its indebtedness warmplete when JRG ffeclosed on the property
on July 6, 2010. If Doppelt’s liability were equaltteat of the Borrower, then, he could not be

held liable for the remaining unsatisfied indebtedness.

However, there is an exception to the genera! if the guarantor ages to it, a guaranty
contract can impose greater liitly upon the guarantahan the note imposes upon the principal.

See Resolution Trust Corp. v. Northpark Joint Vent®s8 F.2d 1313, 1321 (5th Cir. 1992)



(citing Western Bank-Downtown v. Carling57 S.W.2d 111, 114 n. 7 (Tex. App. - Houston [1st
Dist.] 1988, writ denied) anfimpson v. MBank Dallas, N,A24 S.W.2d 102, 110 (Tex. App. -
Dallas 1987, writ ref'd n.r.e.) The question here is whethee thuaranty contract in this case

gives rise to the exception, whether Doppelt’s liability is agpl to that of the Borrower.

In construing a guaranty agreement, the primary objective, as with all contract
construction, is to ascertain the true intentiohthe parties as expressed in the instrument.
Coker v. Coker650 S.W.2d 391, 393 (Tex. 1988jtations omitted). Where uncertainty or
ambiguity exists as to the meaning of a gngraontract, the reviewg court applies the
construction more favorable to the guaranidrat 394 n.1. An unambiguous guaranty, or one
that “can be given a certain definite meaning or legal intergegion,” is construed as a matter

of law. Id. at 393.

In Resolution Trust v. Northpark Joint Ventutiee Fifth Circuit ealuated a third-party
personal guaranty and a promissory note to asgesther the contract was ambiguous so as to
prevent the imposition of addinal liability on the guarant. The court focused on two
provisions in the documents:)(& provision in the guarantyasing that the guarantor was
required to pay the “indebtedness” on the natet (2) a provision in the note stating that
guarantors were excluded frahe note’s nonrecourse protectiétesolution Trust958 F.2d at
1320-22. The court observed that the term “inddidss” is a legal term which describes the
state of being in debid. at 1320 (citing Black’s Law Dictimary 691 (6th Ed. 1990)). That a
debt is nonrecourse, the court epkd, “does not change the fadttthe debtor is ‘in debt’ to a
creditor.”ld. As a result, “indebtedness” may remaimrevf the debtor can no longer be held
liable for it.1d. See alsd-ed. Deposit Ins. Corp. v. University Anclote, |64 F.2d 804, 806

(11th Cir. 1985) (finding tha guarantee to pay all indebtedness rendgumadantor’s liability
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greater than that of borrower). The courRieservation Trustoncluded thatwhile the debtor
could no longer be held liable for his indethhess because of a nonrecourse provision, the
guarantor, who was explicitly exgrted from that provision, coultd. at 1322.

As in Resolution Trustthe Guaranty and Note inishcase, read in conjunction,
unambiguously indicate that the Defendant’bility as guarantor may exceed that of the
Borrower. Specifically, the Guaranity this case, like the one Resolution Trustrefers to the
legal concept of “indebtednes$seéction One of the Guaramyovides that the “Guarantor
absolutely, unconditionally and irrevocably gariees and promises to Lender...the prompt,
complete and full payment and performance when due” of the Borrower’s “indebtetiness.”
Under the Fifth Circuit’'s reasoning Resolution Trusta guarantee to pay indebtedness is a
guarantee to pay a debt, which éxias long as the Borrower isdebt to the lender, regardless
of whether or not the Borrowenay itself be held responsible. at 1320. The Defendant, as
guarantor, is liable for such alteunless the nonrecourse provision of the Note applies to him.

In this case, the Note explicitly exemguarantors such as Defendant from its
nonrecourse provision. Subsection 20(B) of théeNahich delineates the exceptions to the
nonrecourse provision, states thahe of the nonrecourseopisions “release or relieany
guarantor of any indebtedness obligation of Borrower to Lender.” (Doc. No. 6, Ex. A)
(emphasis added). This exception excludes Defarfdam the Note’s nonrecourse provision to

the extent that the provision would release or relieve him of the Borrower’s indebtedness. In that

! Section One defines indebtedness as, “All amountsdgigs, liabilities and payment obligations described in
clauses (i) and (ii).” Clauses (i) ang 6tate that the Guarantor promises “(i) the prompt, complete and full payment
and performance when due (whethethatstated maturity, by accelerationotinerwise) or Borrower's Recourse
Obligations; and (ii) in addition to all other amounts due hereunder, th@proomplete and full payment, upon
demand, of all attorneys’ fees, costs, and expengbs.'Court reads Section Opersuant to the canon sfddendo
singular singulis or the doctrine of the last atedent, under which a limited ostective clause (here, the phrase
“described in clauses (i) and (ii)i§ generally construed to refer tettmmediately preceding clause (here,

“payment obligations”). Thus, the Court reads Section One as defining indebtedness broadbnasutatt due,

debts, liabilities” in addition to “payment obligations described in clauses (i) and (ii).”



sense, the exception operates milanthe exclusion provision iResolution Trust958 F.3d
1321. As in that case, the Borrower here remains “in debt,” for which the guarantor, because he
is excluded from the nonrecours@ysion, can be held liable.

Finally, if the Note and Guaranty werdnetwise ambiguous as to Defendant’s liability,
Section 3(b) of the Guaranty would surely pdevsufficient clarity. Section 3(b) states that
“[t]he obligations of Guarantdrereunder are independent of am@ddition tothe obligations of
Borrower.” (emphasis added). Because theauts contract unamguously provides that
Defendant’s liability may exceed that of the Bower, Plaintiff has adgiately stated a claim
upon which relief can be granted.

V. CONCLUSION
Defendant’s Motion to Dismiss (Doc. No. 3)D&ENIED.
IT 1SSO ORDERED.

SIGNED this 27" day of October, 2011.
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KEITHP.ELLISON
UNITED STATESDISTRICT JUDGE




