Reid Transport Services, Inc. v. Bank Of America, N.A. Doc. 12

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION
REID TRANSPORT SERVICES, INC,,

8
§
Plaintiff, 8§
VS. 8 CIVIL ACTION NO. 4:11-CV-3366
8
§
8
§

BANK OF AMERICA, N.A,,

Defendant.

MEMORANDUM OPINION AND ORDER

.

Before the Court is the defendant’'s, Bank of AmeeriN.A., motion for summary
judgment, brief and supporting documents (Dkt. Ndsand 11). The plaintiff, Reid Transport
Service, Inc., although properly served with thetiomg has failed to file a timely response.
Nevertheless, the Court is not empowered to grastimmary judgment by default, but has
examined the motion, pleadings, supporting docusmemt file and the applicable law and
determines that a summary judgment is appropriate.

.

The plaintiff filed suit against the defendantstate court asserting that after it deposited
$ 310,961.79 into its account between March of 28@% March of 2009, the defendant failed to
return funds when they were demanded. Contendiaigthe suit is an attempt to collect a debt,
the plaintiff made a written demand for the fundsl,anot having received them, brings this suit
under the state common theory of “assumpsit.”

The defendant asserts that while the transacti@re allegedly unauthorized from the
plaintiff's perspective, they were neverthelessthatized from the defendant’'s perspective.

Also, the defendant contends that: (1) assumgsibt a cognizable cause of action against it;
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(2) the claim, if it exists, is barred by the appble statute of limitations; (3) the plaintiff'aon
is barred by statute, citing to the Texas Busir@ssimerce Code, Chapter 4A and particularly
88 4.406(d) and (f); and (4) the plaintiff's sigtharred as a matter of contract.

1.

The defendant is insulated from a suit in assumg@sisuit in assumpsit is a common law
action for breach of a promise, not under sealybigh one person undertakes to do some act, or
pay something to another; hence a d&#e(Black’s Law Dictionary, 8th Ed. 2004). In the eas
at bar, the plaintiff's relationship with the deflamt is defined by the corporate resolutions and
signature cards on file with the defendant whetlkeplaintiff authorized its corporate secretary
to be a signatory on the account. The corporat@ugon provides, in relevant part, that:

The Bank of America, N.A. is ‘designated as a dé@pos of the
Corporation and that deposit account and/or timegosiés (CDs)
be opened and maintained in the name of the Cdiporavith
Bank in accordance with the terms of the Bank's @&&p
Agreement and Disclosures, and the applicable ruesl
regulations for such accounts, that any onethad following
officers or employee of the Corporation [Reid Transport
Services, Inc] President, Vice-President, and Secretary is
hereby authorized on behalf of the Corporation and in its
name, to execute and to sign any application, depagi€ement,
signature card and another documents required Imk Ba open
said accountsto sign checks, drafts, notes, bills of exchanges,
acceptances, time deposits (CDs) or other orders for payment of
money, to endorse checks, drafts, notes, bills, time deposits (CDs)
or other instruments owned or held by this Corporation for
deposit with Bank or for collection or discount Bgnk, to accept
drafts, acceptances and other instructs payabRaak, to place
orders with Bank for the purchase and sale of fpreurrencies on
behalf of the Corporation, to execute and deliveelectronic fund
transfer agreemenand to make transfers or withdrawals by
electronic transfer on behalf of the Corporation.
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Based on the pleadings, the Court finds the falhgwand additional facts to be

undisputed:
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The Bank is hereby authorized to honor, receiveijfgepay or
exchange for money orders or other instrumentsnatruments
signed in accordance with the foregoing resolutiemen though
such payment may create an overdraft or even thougih
instruments may be drawn or endorse to the ordangfofficer or
employee signing the same or tendered by such eoffir
employee or a third party for exchange or cashing payment of
the individual obligation of such officer or empé®s; or for
deposit to such officer's or employee's personab@at and Bank
shall not be required or under any obligation tquire as to the
circumstances of the issuance or use of any ingmntirsigned in
accordance with the foregoing resolutions or thpliegtion or
disposition of such instrument or the proceedseibferand further
that the Bank is authorized to honor any instructions regarding

withdrawals, orders for payment or transfer of funds whether

oral, by telephone, or electronic means if such withdrawal,

orders or transfer are initiated by an above authorized officer or

employee.

The plaintiff did not report that there had beerneged
unauthorized transactions on its account. The defen first
learned of the alleged unauthorized transactioren ugervice of
this lawsuit on August 15, 2011.

The plaintiff's Corporate Resolutions and signataeed on file

with the defendant lists the plaintiffs employeadacorporate
Secretary, George Metzger, as an authorized signain the

plaintiff's corporate account and completely diseahd authorizes
the defendant to honor payment, check or other dnatial

transactions effected by any designated authosaguker without
liability or duty of inquiry.

The defendant sent all bank statements on thetifgimccount to

the plaintiff on a monthly basis. On each bankestent sent by
the defendant, all withdrawals and deposits wesatifled by date,
amount, and type of transaction.

No act of the defendant prevented the plaintififrdiscovering or
investigating the withdrawals which may have appéaon its
bank statement from 2005 until April 2010.



The plaintiff's signature card, executed on Maré&h 2005, states

at the outset of the document that the plaintifpresses its

agreement to, and the binding effect of the defetislaaccount

rules.

In addition to the language in the Deposit Agreeintdre duty to

report unauthorized transactions within 60 days wsesforth in

each statement sent by the defendant to the pfainti

The plaintiff admits that its corporate secretags authorized to sign checks and make

deposits as well as withdrawals from its accouks. well, the plaintiff does not dispute that the
withdrawals from its account totaling $310,961 %@ye made by its corporate secretary.

V.

Summary judgment is appropriate if no genuine aseti material fact exists and the
moving party is entitled to judgment as a mattelaef. Fed. R. Civ. P. 56. A fact is “material”
if its resolution in favor of one party might afteébe outcome of the suit under governing law.
Anderson v. Liberty Lobby, Ina177 U.S. 242, 248 (1986). “Factual disputes #na irrelevant
or unnecessary will not be countedlt. at 248. An issue is “genuine” if the evidence is
sufficient for a reasonable jury to return a verdoc the nonmoving partyld. If the evidence
rebutting the motion for summary judgment is onblocable or not significantly probative,
summary judgment should be grantdd. at 249-50;see also Shields v. Twjs389 F.3d 142,
149-50 (5th Cir. 2004).

Under Rule 56(c) of the Federal Rules of Civil ¢&dure, the moving party bears the
initial burden of “informing the district court dhe basis for its motion and identifying those
portions of [the record] which it believes demoatdrthe absence of a genuine issue for trial.”
Matsushita Elec. Ind. Co. v. Zenith Radio Corh75 U.S. 574, 586 - 87 (1986xdams V.

Travelers Indem. Co. of Connecticd65 F.3d 156, 163 (5th Cir. 2006). Where the mgvi

415



party has met its Rule 56(c) burden, the nonmowvam$ét come forward with “specific facts
showing that there is@enuine issue for trial.”"Matsushita 475 U.S. at 586-87 (quoting Fed. R.
Civ. P. 56(e)) (emphasis in originaQelotex Corp. v. Catretd77 U.S. 317 (1986); arddams
465 F.3d at 164. To sustain the burden, the nommg@arty must produce evidence admissible
at trial showing that reasonable minds could difisgarding a genuine issue of material fact.
Anderson 477 U.S. at 250-51; 25Bforris v. Covan World Wide Moving, Ind44 F.3d 377,
380 (5th Cir. 1998). In deciding a summary judghrantion, “[tjhe evidence of the nonmovant
is to be believed, and all justifiable inferences @ be drawn in his favor.Anderson477 U.S.
at 255.

V.

Based on the pleadings and the undisputed evideetere the Court, the Court
concludes that the defendant is entitled to a supuagment. The Court need not address all
the asserted bases for summary judgment relieedrgy the defendant since complete relief on
any claim disposes of the plaintiff's suit in itstieety. Accordingly, it is hereby ORDERED that
the defendant’s motion for summary judgment is GHARN.

SIGNED at Houston, Texas this"l@ay of August, 2012.

e S

Kenneth M. Hoyt
United States District Judge
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