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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION

RASHEED AL RUSHAID, et al., 3]
8
Plaintiffs, 8
8
V. § CIVIL ACTION NO. H-11-3390
8
NATIONAL OILWELL VARCO,INC., et §
al., 8
8
Defendants. 8
8

MEMORANDUM AND ORDER

Pending before the Court is Defendants’tidio for More Definite Statement, or,
Alternatively, for Dismissal of Fraud an@onspiracy Claims. (Doc. No. 25.) After
considering the motion, all responses ¢her and the applicable law, the Court
determines that the motion must®GRANTED.

I. Background
A. Factual Background

Rasheed Al Rushaid, Al Rushaid Pettoh Investment Corporation (“ARPD”),
and Al Rushaid Parker Drilling Ltd. (collectly, the “Plaintiffs”) claim to have been
harmed by actions taken by Defendants Natiddilwell Varco, Inc.; National Oilwell
Varco LP; NOW Oilfield Services, Inc.and National Oilwell Varco Norway
(collectively, the “NOV Defendants”); as Weas Grant Prideco LP; and Grant Prideco
Holdings LLC (collectively, the “Grant PridecDefendants”). Plaintiffs allege that the

NOV Defendants and the Grant Prideco Defnts (collectively, the “Defendants”)
1
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acted in concert with former, corrupt emoptes of ARPD (the “corrupt employees”).
According to Plaintiffs, ARPD contractedith Defendants to aid ARPD in procuring
equipment and services for the purpose of performing ARPD’s contracts with a third
company, Saudi Aramco (“Aramco”). Plaiifgi allege that, unbdenownst to ARPD and
its Plaintiff owners, Defendants conspiredthamthe corrupt employees to “control and
operate ARPD for their own benefit . . Itinnately destroying ARPD . . . and causing
massive damage to it and its Plaintiff owners.” (Pl. Am. Pet., Doc. No. 1-5 { 27.)
Specifically, Plaintiffs allege that Defendant#ed the corrupt employees in an effort to
fraudulently induce ARPD to enter into oveged contracts and pay inflated invoices.
(Id. 1 29.) When Defendants failed to performtbair contracts wittARPD, the corrupt
employees allegedly protected Defendants “fganctions that weretherwise available,
including termination of the contracts, replacement byrotkadors, civillitigation, and
criminal charges.”Ifl.  31.) Defendants’ failures tonb@m on contracts with ARPD led
Plaintiffs to fall short on their contracts wikramco, which resultedth Plaintiffs paying
Aramco “tens of millions of dollars in liquidated damage$d. ([ 37.) Plaintiffs assert
claims against Defendants for aiding and abetting breach of fiduciary duties, civil
conspiracy, fraud by non-disclosufgud, and breach of contradid.({ 94-157.)
B. Procedural Background

Plaintiffs filed their Original Petitiorin state court on June 17, 2011. (PIl. Pet.,
Doc. No. 35-2.) Plaintiffs then filedn Amended Original Petition on August 17, 2011
(Pl. Am. Pet.), after which Defendanitefl Special Exceptions on September 2, 2011
(Doc. No. 1-6 at 12-17). Defendants €ilan Answer on September 8, 2012, which,
though it was filed weeks aft®aintiffs’ Amended Petition, ated that it was an Answer

2



to Plaintiffs’ Original Petition. (Def. Aswer, Doc. No. 1-6 at 18-20.) Defendants
removed the case to this Court on Sefteni6, 2011, pursuant to 9 U.S.C. § 203 and 28
U.S.C. § 1331. (Doc. No. 1.) On October 2011, Plaintiffs moved to remand the case
to state court. (Doc. No. 6.) The Courtnae Plaintiffs’ motion on December 6, 2011.
(Doc. No. 15.) On February 2, 2012, fBredants filed the peling Motion for More
Definite Statement, or, Alternatively, fdismissal of Fraud and Conspiracy Claims.
(Doc. No. 25.)

Il. Legal Standard

Federal Rule of Civil Procedure 8(a) reggi that a plaintifs pleading include “a
short and plain statement oktlelaim showing that the pleads entitled to relief.” Fed.

R. Civ. P. 8(a)(2). If a plaintiff fails to satysRule 8(a), a defendant may file a motion to
dismiss the plaintiff's claims under Federall®of Civil Procedure 12(b)(6) for “failure
to state a claim upon which relief candranted.” Fed. R. Civ. P. 12(b)(&ge also Bank
of Abbeville & Trust Co. v. Gomonwealth Land Title Ins. G006 WL 2870972, at *2
(5th Cir. Oct. 9, 2006) (citing 5 Charles Algfright & Arthur R. Miller, Federal Practice
and Procedure § 1203 (3d ed. 2004)).

“To survive a Rule 12(b)(6) motion to dismiss, a complaint ‘does not need
detailed factual allegations,” but must prwithe plaintiff's grounds for entitlement to
relief—including factual allegatins that when assumed to be true ‘raise a right to relief
above the speculative level.Cuvillier v. Taylor 503 F.3d 397, 401 (5th Cir. 2007)
(quoting Bell Atl. Corp. v. Twombl]y550 U.S. 544, 555 (2007)). That is, “a complaint
must contain sufficient factual matter, acceptedras, to ‘state a claim to relief that is
plausible on its face.”Ashcroft v. Igbal 556 U.S. 662, 678 (2009) (quotifigvombly
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550 U.S. at 570). A claim has facial plausibifityhen the plaintiff pbads factual content
that allows the court to draw the reasonabference that the defendant is liable for the
misconduct alleged.Id. (citing Twombly 550 U.S. at 556). The plausibility standard is
not akin to a “probability requirement,” butkasfor more than a sheer possibility that a
defendant has acted unlawfullyd. A pleading need notontain detailed factual
allegations, but must set forth more thdabels and conclusions, and a formulaic
recitation of the elements of a cause of action will not dawdmbly 550 U.S. at 555
(citation omitted).

Ultimately, the question for a court to decide is whether the complaint states a
valid claim when viewed in the ligimost favorable to the plaintifShandong Yinguang
Chem. Indus. Joint Stock Co., Ltd. v. Pqot&57 F.3d 1029, 1032 (5th Cir. 2010) (citing
In re Katrina Canal Breaches Litigd95 F.3d 191, 205 (5th Cir. 2007)). The court must
accept well-pleaded facts as true, but legahclusions are not entitled to the same
assumption of truthlgbal, 556 U.S. at 679. The courhauld not “strain to find

inferences favorable to the plaintiffs™ daccept ‘conclusory allegations, unwarranted
deductions, or legal conclusionsR2 Investments LDC v. Phillipd01 F.3d 638, 642
(5th Cir. 2005) (quotingsouthland Sec. Corp. v. Inspire Ins. Solutions,, 1865 F.3d
353, 361 (5th Cir. 2004)).

Allegations of fraud must meet the stectstandards of Federal Rule of Civil
Procedure 9(b), which provides that, “[ijn @lieg fraud or mistake, a party must state
with particularity the circumstances condiitig fraud or mistake.Fed. R. Civ. P. 9(b).
“At a minimum, Rule 9(b) requires allegat® of the particulars of time, place, and

contents of the false representations, alf ag the identity of the person making the
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misrepresentation and what he obtained thereBgrichmark Elec., Inc. v. J.M. Huber
Corp.,, 343 F.3d 719, 724 (5th Cir. 2003) (quotihgl-Phonic Servs., Inc. v. TBS Intl,
Inc., 975 F.2d 1134, 1139 (5th Cir. 1992)) (im&r quotation marks omitted). The Fifth
Circuit has explained that tRe 9(b) requires ‘the who, vay when, where, and how’ [of
the alleged fraud] to be laid outd. (quotingWilliams v. WMX Techs., Incl12 F.3d
175, 179 (5th Cir. 1997)). A claim that a fradkkgation is insufficiently particular under
Rule 9(b) is properly raised by a Rule 126 motion to dismiss for failure to state a
claim. United States ex rel. Grubbs v. Kannegab@5 F.3d 180, 186 n. 8 (5th Cir. 2009);
Carter v. Nationwide Property and Cas. Ins. C2011 WL 2193385, at *1 (S.D. Tex.
June 6, 2011). Rule 9(b)'s particularitygterement is “supplemental to the Supreme
Court’s recent interptation of Rule 8(a) muiring ‘enough facts [takeas true] to state a
claim to relief that is plausible on its faceGrubbs 565 F.3d at 185 (quotinBwombly
550 U.S. at 570). Thus, Rule 9(b) “requires oslynple, concise, and direct’ allegations
of the ‘circumstances constituting fraud,” which affewombly must make relief
plausible, not merely conceivable, when taken as tilde dt 186 (quotingVilliams v.
WMX Techs., Inc112 F.3d 175, 178 (5th Cir. 1997)).

A motion for judgment on the pleadings undarle 12(c) is subject to the same
standard as a motion tosdiiss under Rule 12(b)(6Johnson v. Johnsp85 F.3d 503,
529 (5th Cir.2004) (citingsreat Plains Trust Co. v. Mgan Stanley Dean Witter & Co.
313 F.3d 305, 313 n. 8 (5th Cir. 2002)). “[T]he cahtssue is whether, in the light most
favorable to the plaintiff, the compia states a valid claim for relief.Hughes v.
Tobacco Inst., In¢.278 F.3d 417, 420 (quotirgt. Paul Mercury Ins. Co. v. Williamson

224 F.3d 425, 440 n. 8 (5th Cir. 2000)) (internal quotation marks omitted).



lll. Analysis
A. Timeliness of Defendants’ Motion

Plaintiffs contend that Dendants’ motion must faibecause it was filed after
Defendants filed an Answer in state courtrddant to Rule 12(b), a motion asserting any
defenses under Rule 12(b) “must be mad®reepleading if a responsive pleading is
allowed.” Fed. R. Civ. P. 12(b). Defendamisunter that, because they answered only
Plaintiffs’ Original Petitionand not Plaintiffs’ Amended E8on, their Answer cannot be
considered responsive to the live, Amended Petition.

A number of courts have likthat, when a party bringbe defense of failure to
state a claim by motion after an answer,f@ion becomes one under Rule 12(c) rather
than one under Rule 12(b)(&ee e.qg.Edwards v. City of Goldsbord78 F.3d 231, 243
(4th Cir. 1999);Republic Steel Corp. v. Pennsylvania Eng'g Cor@5 F.2d 174, 182
(7th Cir. 1986);Jenkins v. Allied Interstate, IndNo. 5:08—CV-125-0K, 2009 WL
3157399, *2 (W.D.N.C. Sept. 25, 200®¢zloski v. Am. Tissue Servs. Foyra®06 WL
4037589, **2-3 (D. Minn. Dec. 12, 2006kKetterman v. City of N.Y00 CIV. 1678
(NRB), 2001 WL 579757, *5 (S.D.N.Y. May 30, 200Pjne v. Shell Oil Cq.C.A. 92-
0346B, 1993 WL 389396, **1-2 (D.R.l., Aug 23, 1993ke also5C Charles Alan
Wright & Arthur R. Miller, Federal Praicte and Procedure 8367 (3d ed. 2004). Other
courts have allowed such a motion pursuanRtee 12(b)(6) when it is filed before a
defendant answers aamendedcomplaint, as hereSee Wright v. Intl Bus. Machines
Corp.,796 F. Supp. 1120, 1124 (N.D. Ill. 1992).

One court in the Southern District dexas, after consideig the procedural
oddities of this situation and reflecting tre propriety of conuw#ing a 12(b)(6) motion
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into a 12(c) motion, ultimately did not convéhie motion because “pleadings were not
closed when the motion was filed. Therefothe motion cannot be properly called a
motion for judgment on the pleadingsri re Morrison 421 B.R. 381, 388-89 (Bankr.
S.D. Tex. 2009)Cf. Jones v. Greningefl88 F.3d 322, 324 (5th Cit999) (per curiam)
(upholding a district court’'sanversion of a Rule 12(b)(6) mon to a Rule 12(c) motion
when it was filed after an answwhen pleadings were ckx). This case is factually
distinguishable fromMorrison as, in this case, Defendants’ Answer was fisgter
Plaintiffs’ Amended Petition, notwiitanding the fact that itated on its face that it was
an Answer to the Original Petition. Maneer, Defendants’ Answer was filed by five
Defendants who were brought into the cas¢hleyAmended Petition, suggesting that the
Answer was, in fact, directetbward the Amended PetitionC¢mparePl. Pet. (suing
only Defendant National Oilwell Varco, Inc.and Pl. Am. Pet. (suing Defendants
National Oilwell Varco, Inc; National OilwkVarco, LP; NOW OQilfield Services, LLC;
National Oilwell Varco Norway, AS; GrarRrideco, LP; and Grant Prideco Holding,
LLC), with Def. Answer (stating that “Defendts National Oilwell Varco, Inc., Now
Oilfield Services, LLC, Grant Prideco, LP, and Grant Prideco Holding, LLC file this
Original Answer to Plaintiffs’ Original Petition.”).)

In Norflet v. John Hancock Fin. Servs., Ind22 F. Supp. 2d 346 (D. Conn.
2006), the court considered a scenario sintitathe one now before this Court. The
defendant inNorflet filed a motion to dismiss aitethe plaintiff had amended its
complaint, and after the defenddratd answered the plaintiff@riginal complaint.ld. at
350. Faced with this procedural posture, Waflet court refrained fsm construing the
motion as one under Rule 12(b)(6) or one under Rule 1R{c)instead, the court
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concluded that both types of motions yieléntical analyses under the same standard of
review, and proceeded to apply that staddanthout designating the motion as a Rule
12(b)(6) or Rule 12(c) motiomd. This Court concludes that the present motion is ripe for
review, despite its procedural quirks. Rul@(h)(2) explicitly preserves Defendants’
failure to state a claim defense from waiverd allows it to be raised any time before
trial. In re Morrison 421 B.R. 381, 389 (Bankr. S.D.X.2009). The Court thus finds it
appropriate to take thidorflet court’s approach, an consider Defendants’ arguments
regardless of which subsectionRile 12 is to be applied.

B. Motion for More Definite Statement/to Dismiss Fraud and Conspiracy
Claims

1. Fraud

A plaintiff seeking to prove a claim dfaud by affirmative misrepresentation
must show that (1) the defendant maderegresentation to the plaintiff, (2) the
representation was material; (3) the representation was false; (4) the defendant made the
representation with knowledge a$ falsity, or recklesshand without knowledge of its
truth; (5) the defendant madesthepresentation with the imtieto induce rigance; (6) the
plaintiff relied on the represenian; and (7) the representati caused the plaintiff injury.
Shandong Yinguang Chem. Indus. Joint Stock Co., Ltd. v. Pa@téF.3d 1029, 1032-33
(5th Cir. 2010). Defendants wtend both that the misregentations in Plaintiffs’
petition fail to allege the required elememigh the level of particularity required by
Rule 9(b), and that the allegatis are implausible on their face.

The vast majority of Plaintiffs’ rggnse to Defendants’ motion emphasizes the

sufficiency of allegations unrelated toethalleged misrepresentations. For example,



Plaintiffs explain that their pgion “identifies the basic strugte of the fraud in that the
Defendants bribed the ‘Corrupted Employetesuse their authority to approve purchase
orders and invoices which contained overgea which included thkickbacks and the
excessive profits, and pay said invoicefDoc. No. 28 at 4.) This explanation is
inapposite; even comprehensive allegatismsounding the circumstaes of the alleged
bribery do not satisfy the requirements thiaintiffs plead, with particularity, the
purported misrepresentations.

In their Amended Petition, Plaintiffs afje that both the NOV Defendants and the
Grant Prideco Defendants made materiflse representations. As to the NOV
Defendants, Plaintiffs state that these egpntations included “submitting quotations and
other documents setting forth terms and conditions of sale, for equipment and services
requested by the Corrupted employees,” andhose documents, making a number of
specific “misrepresentations.” (Pl. Am. tP€] 128.) Because Plaintiffs’ pleading is
imprecise, it is unclear whether Plaintiffeean to allege that the act of submitting these
documents was itself a misrepresentatitimat, when submitting these documents,
Defendants made verbal misrepresentatadnsutthe documents; or that the documents
themselves contained misrepresentations. However, Plaintiffs’ response to Defendants’
Motion to Dismiss urges that the makers of the alleged misrepresentations are the NOV
Defendants’ corporate represdivas, and that the “when” ithe date of the contract.
These clues suggest that Plaintiffs meamiléad that the documents themselves contain
the alleged misrepresentationBlaintiffs’ Amended Petitio then alleges a number of

specific misrepresentations. Defendantsalldnges to each supposed misrepresentation

! The fact that the Court must search for such dlu@aintiffs’ response highlights the inadequacy of
Plaintiffs’ pleading.
9



are similar; the Court therefore consideas, a representative claim, the first alleged
misrepresentation and Defendants’ challenteeto. Plaintiffs plead that the NOV
Defendants misrepresented:
[T]hat the quotations included matkterms and conditions no more
onerous to Plaintiffs nor more farable to the NOV Defendants than
would have been quoted absent the conspiracy described above, while
knowing at the time that the terms and conditions were in fact more
onerous to Plaintiffs and mofavorable to the NOV Defendants.
(Pl. Am. Pet. f 128(a).) Defendants atenge the adequacy of this alleged
misrepresentation on two grounds. First, thegue, it lacks the sgificity required by
Rule 9: there is indication as to the migkihe date on which the representation was
made, the description of how it was commuradathe name of theerson who received
it, or how Plaintiffs detrimentally relied ah Secondly, Defendants emphasize that it is
implausible that a contractingarty would assure another parin a written contract, that
the terms contained in that contract are noeranerous than might be expected in the

absence of a fraud-based conspiracy. Chart takes up these arguments, in turn.

Defendants’ first argument, essentiallg, that Plaintiffs pleading lacks the

who,” “when,” “where,” or “how’ of the alleged misrepresextion, as is required in the
Fifth Circuit. Benchmark 343 F.3d at 724. The Court asms, for the moment, that
Plaintiffs intend to allege that each purpdrimisrepresentation was made in the cited
guotations and documents. Because thdseuments were allegedly provided to
Plaintiffs from the NOV Defendants, the Coagrees with Plaintiffs that, accepting this
interpretation of Plaintiffs’ AmendedPetition, the “who” rquirement would be
satisfied—the NOV Defendants provided ttlecuments that purportedly contain this

misrepresentation. As to the “when” question, Plaintiffs contend that, because they list
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the dates of each of the quotations and documents in question, the “when” requirement is
satisfied as to this and aif the alleged misrepresentat®o Because Plaintiffs do not
specify which alleged misrepresentation waade in which of ta cited quotations and
documents, their explanation che correct only if Plaintiffs mean to allege that every
purported misrepresentation was written in eacé of the cited documents. Giving such

a reading to Plaintiffs’ Amended Petition, tBeurt agrees that the “when” question is
satisfied® Plaintiffs specifically identify, by dateamount and Defendants’ identification
numbers, the contracts and purchase rerdehich they contend contain these
misrepresentations. (Pl. Am. Pet. 1819} The “how” and “where” questions are
addressed less directly; althouBhaintiffs may intend to altge that each of the cited
documents contains each of the alleged misrepresentations, they do not say so explicitly,
and they leave Defendants and this Court to attempt to discern, with no guidance from the
pleadings, when and how each purported misrepresentation was made.

More fundamental than Pfaiffs’ satisfaction of theBenchmarkfactors is
whether Plaintiffs allege actual misrepresgions at all, andjf so, whether those
misrepresentations, as currendifeged, are plausible. lmeir allegations of the NOV
Defendants’ first specific misrepresentatiauoted above, Plaintiffs seem to suggest
that, within documents provided by thdOV Defendants to Plaintiffs, the NOV
Defendants actually stated that the quotations included term@ehatno more onerous
to Plaintiffs or favorable to Defendanthan they would be in the absence of a
conspiracy. If Plaintiffs mean to alleghat Defendants affirnizely represented as

much, the Court agrees with f2adants that such a representation is implausible. If, on

2 Whether this is the appropriate reading of Plaintiffs’ Amended Petition is a more fundamental question,
addressed below.
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the other hand, Plaintiffs mean that Defamdasimply by providing these documents,
suggested that they were legitimate andbasted on a conspiracy, then such an act likely
would not constitute an affirmative misrepresgioin. A third possibility is that Plaintiffs
mean to allege that Defendants providecdomect market terms and conditions in the
guotations and documents, and that these ehdekms and conditions were themselves
affirmative misrepresentations. In any evehtjs not clear what Plaintiffs intend to
allege, and the allegations therefore are incugffit. In light of tle lack of clarity and
precision in Plaintiffs’ pleadingghe Court instructs Plaintiffs to amend their fraud by
affirmative misrepresentation claims as follows:

(1) To the extent that Plaintiffs mean to allege that the NOV Defendants and the
Prideco Defendants made affirmativeyitten misrepresentations in the
guotations and documents cited in Pliffisi petition, Plairtiffs must specify
as much within their complaint, and muaster more precision as to the nature
of each misrepresentatidnPlaintifis must indicate, as to each alleged

misrepresentation, whether that par&r misrepresentation was writtenalt

® For example, as discussed above, the first allegésrepresentation reads as follows. “[T]hat the
guotations included market terms and conditions no more onerous to Plaintiffs nor more favorable to the
NOV Defendants than would have been quoted absent the conspiracy described above, while knowing at
the time that the terms and conditions were in faatenomerous to Plaintiffand more favorable to the

NOV Defendants.” (Pl. Am. Pet. § 128(a).) As the Court has noted, it seems highly unlikely that Plaintiffs
mean to allege that Defendants actually stated, in documents provided to Plaintiffs, that the terms were not
fraudulent. If Plaintiffs mean to allege that the doeuts included inaccurate information, and that this
inaccurate information was intentionally misrepresdntPlaintiffs must spefgi as much. Similarly,

another one of Plaintiffs’ allegations states that Defendants misrepresented “that the quoted prices did not
conceal hidden charges to cover kickisaekd wrongfully inflated profits.”ld. § 128(c).) Again, it is
implausible that Defendants would include, in documents provided to Plaintiffs, a statemerg thettéul

prices did not conceal hidden, illegitimate charges. &afhlaintiffs may mean to allege that Defendants
misrepresented prices by offeringste@ad of accurate prices, prices thatre inflated to cover kickbacks

and wrongfully inflated profits. If that is the intezdi meaning, Plaintiffs nal specify as much. As
currently pled, a number of the alleged misrepredims suffer from a similar lack of claritySée, e.g.

Pl. Am. Pet. {1 128(a), 128(c), and 128(d).)
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of the cited documents, whether it was included in only some of the cited
documents (and, if so, which documents), or whether it was made ‘orally.

(2) To the extent that any of the allegeusrepresentations were oral, and were
not included in the written contractsaiitiffs must provide more information
about when these oral representations were made, and by whom and to whom
they were mada.

2. Conspiracy to Commit Fraud
Plaintiffs also allege that Defendargmgaged in conspiracy to commit fraud.
“The elements of a cause of action for teonspiracy in Texaare (1) two or more
persons; (2) an object to be accomplishefl;a(3neeting of the mds on the object or
course of action; (4) one or more unlawiVert acts; and (5) dames as the proximate
result.” In re Enron Corp. Sec., Derivative & ERISA Lifi23 F. Supp. 2d 798, 808
(S.D. Tex. 2009) (citingluhl v. Airington 936 S.W.2d 640, 644 (Tex. 1990)ri v.

J.T.T, 162 S.W.3d 552, 556 (Tex. 2005Pefendants note that there is not a single

“ By way of example, the Court considers how one of the alleged misrepresentations in Plaintiffs’ Amended
Petition could be improved to specify exactly what thisrepresentation was, and in what context it was
made. Paragraph 142 of the Amended Petition curregdlgls as follows: “Grant Prideco misrepresented,
without limitation, its intent to deliver goods and services as scheduled and specified, while knowing at the
time of making the representations that it did not so intend.” (Pl. Am{Pet2.) An improved allegation

might read: “In XYZ document(s), delivered to Plifiis by Grant Prideco on XYZ date, Grant Prideco
specifically stated that it intended to deliver goadsl services as schedulashd specified in that
document. This was a misrepresentation, becdbisnt Prideco knew at the time of making the
representation that it did not so intend.”

® As the Court has explained, if Plaintiffs mean togalénat all of the purported misrepresentations were in
writing, Plaintiffs must be far more explicit in indicating as much. On the other hand, if they intend to
allege that any of the misrepresentations was oral, they must provide further context, indicating who made
the representation, where it was made, to whom, andrwaldat circumstances. The Fifth Circuit has, as
Plaintiffs note, recognized thatetRule 9 pleading requirements “mayrbéaxed in certain circumstances-
when, for instance, the facts relating to the fratelpeculiarly within the perpetrator's knowleddériited

States ex. rel. Doe v. Dow Chemical G313 F.3d 325, 330 (5th Cir. 2003). However, Plaintiffs’ Amended
Petition is at this point far too vague for the Court even to consider whether this relaxed standard should be
applied, as the Court cannot yet grasp theaurs of the alleged misrepresentations.
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allegation in Plaintiffs’ entire Amended Petition of a meeting of the minds between the
allegedly corrupt employees and any Defend&imnilarly, there are no allegations of any
type of communication betweesaid parties through whidmn agreement could possibly
have been reached. Finally, Plaintiffs feol identify any employee of any Defendant
entity who could have participated in any such agreement.

Plaintiffs’ response to Defendants’ nunti focuses on the overt acts allegedly
taken in furtherance of the conspiracydafails adequately to address Defendants’
argument about the absence of an agreerRantiffs note only that[t]he relationship
of the parties and the commonality of overt acts - bribery and disregard of performance
by the Defendants - with the three ‘Corrupted Employees’ show the existence of a
conspiracy.” (Doc. No. 28 at 7.) Plaintiffsga that, from this, 4] reasonable person
could infer that a conspiracexisted and was executed.ld In support of this
proposition, Plaintiffs cite t&rubbs 565 F.3d at 193-94.

In Grubbs the Fifth Circuit considered conspty allegations which stated that
two defendants had had a meeting; the aliegs provided the specific language alleged
to have been exchanged between the twihaimeeting. The Fifth Circuit held that the
specific language attributed to these two ddémnts at the meeting indicated, or at least
provided a basis from which a reasonable poyld infer, that the two defendants were
in agreementld. Thus, unlike here, where no meetingikeged to have taken place, the
allegations inGrubbsincluded both a meeting and the specific language exchanged at
that meeting. The Court concludes that the absenaayddillegations as to a meeting or
discussion of any sort between the allegedirrupt employees and Defendants renders
that claim inadequately pled’he Court therefore granBefendants’ motion. Plaintiffs
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will have the opportunity to replead their cpmacy claim, including allegations of an
agreement.
V. CONCLUSION

For the foregoing reasons, the Court dodes that Defendants’ motion must be
GRANTED as to the claims discussed hereinaiflffs are given leave to file an
Amended Complaint, and must do so later than Junel4, 2012. If no Amended
Complaint is filed, Plaintiffs’ fraud by afimative misrepresentation and conspiracy
claims will be dismissed.

IT 1S SO ORDERED.

SIGNED at Houston, Texas, on this théday of June, 2012.

@@M

KEITHP.ELLISON
UNITED STATESDISTRICT JUDGE
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