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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION

BARRY DWAYNE MINNLEE, a/k/a
BARRY DWAYNE MINNAFEE,
BARRY DWAYNE MINNIFEE,
BARRY DWAYNE MINNFEE
TDCJ-CID NO.1300468,

Petitioner,

V. CIVIL ACTION NO. H-11-3399

(mcmwaw)(mcmtmwﬂm

RICK THALER,
Respondent 8§

OPINION ON DISMISSAL

Texas state prisoner Barry Dwayne Minnlee, Had fa petition for writ of habeas
corpus pursuant to 28 U.S.C. § 2254. For the reastated herein, Minnlee’s action is
dismissed without prejudice pursuant to a Fifthc@itrsanction and preclusion order.

On May 2, 2005, plaintiff was convicted of robpevith bodily injury in Potter

County, Texas in cause number 49,678-D and serdeickfe imprisonment._ TDCJ Offender

Information Websité Since his conviction, Minnlee has filed over ¢igk80) unsuccessful

habeas and civil rights lawsuit in at least foatest, and he has been barred from proceeding
forma pauperisinder the three strikes provision of 28 U.S.C9%5(g)?

Because Minnlee has continued to file frivolousauthorized successive, and
malicious lawsuits, on June 6, 2007, the Fifth @ireéssued a sanction and preclusion order

against him inMinnfee v. QuartermanNo. 07-50446 (5th Cir. 2007). In the order, Ehih

! Other prison identification numbers assigned titipaer are 637140, 965370, and 1087306.

2 http://offender.tdcj.state.tx.us/POSdb2/POSearch&edo (viewed October 5, 2011).

3 Seenttp://156.124.4.123/ThreeStrikes/m3.htior list of Minnlee’s cases that have been strasH#rivolous or for
failure to state a claim.

Dockets.Justia.com


http://dockets.justia.com/docket/texas/txsdce/4:2011cv03399/919702/
http://docs.justia.com/cases/federal/district-courts/texas/txsdce/4:2011cv03399/919702/3/
http://dockets.justia.com/

Circuit imposed a $100.00 monetary sanction agaMstnlee for his continued abusive
litigation tactics, and ordered as follows:

The Clerks of all Federal District Courts in thisr€Dit are directed to

refuse to accept further pleadings of any kind frbimnfee, including

notices of appeal, in previously filed suits or amgw suit, unless he

provides proof that he has paid the sanction. Ef/édinnfee provides

proof that he has paid the sanction in full, hewarned that further

frivolous filings will invite the imposition of adtional sanctions which

will include restrictions to his access to the Gswf this Circuit.

Id. Minnlee does not contend that the $100.00 santtémnbeen paid, and a review of the Fifth
Circuit docket for this case reveals that it hasheen paid.

Although Minnlee has characterized his pleadisgeeking habeas corpus relief,
he appears to allege that he has been subjectualawful tracking device or a violation of his
right to privacy. (Docket Entry No.1). Regardledsvhether Minnlee is seeking habeas corpus
relief or is attempting to bring a civil rights &ut, his filing must be dismissed in light of the
outstanding sanction that has not been satisfiddreover, there is no allegation in Minnlee’s
pleadings that would suggest he is under imminangdr of serious physical harm to warrant
consideration pursuant to the three strikes exaeptif 28 U.S.C. § 1915(g).See Banos v.
O’Guin, 144 F.3d 883, 884 (5th Cir. 199&¢epegba v. Hammons03 F.3d 383, 388 (5th Cir.
1996).

For the foregoing reasons, this case is DISMISSHDout prejudice pursuant to
the sanction and preclusion order issued by thi Elfrcuit Court of Appeals on June 6, 2007.
Any and all pending motions are DENIED as moot. tfie extent this action raises habeas

corpus claims, there are no issues to support @ficate of appealability. The showing

necessary for a certificate of appealability is wstantial showing of the denial of a

4 Seenttp://coa.circ5.den/Viewcase.aspgo review the docket in Case No. 07-50446, andigos a copy of the
sanction order.




constitutional right. Hernandez v. Johnsp213 F.3d 243, 248 (5th Cir. 2000). An applicant
makes a substantial showing when he demonstraaehith application involves issues that are
debatable among jurists of reason, that anothent could resolve the issues differently, or that
the issues are suitable enough to deserve encooeageo proceed further.See Clark v.
Johnson 202 F.3d 760, 763 (5th Cir. 2000). Minnlee has made the necessary showing.
Accordingly, a certificate of appealability is DERD.

It is so ORDERED.

SIGNED at Houston, Texas, this 5th day of OctpBéfd.1.
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MELINDA HARMON
UNITED STATES DISTRICT JUDGE




