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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION

RALPH ARNOLD JACKSON,

Petitioner,

VS. CIVIL ACTION NO. 4:11-CV-3659

RICK THALER,

w W W W W W W W

Defendant.

OPINION ON DISMISSAL

Petitioner Ralph Arnold Jackson, an inmate inaateel in the Texas Department of
Criminal Justice — Correctional Institutions Diwgi (“TDCJ-CID”), has filed a petition for a
writ of habeas corpus pursuant to 28 U.S.C. § 22Bdllenging his theft conviction, for which
he received an enhanced fifteen-year sentence.ck@doNo. 1.) Respondent has filed a
supplemental motion for summary judgment (Docket R@), to which Petitioner has filed a
response (Docket No. 23). After considering alltlé pleadings, the entire record, and the
applicable law, the Court will grant Respondentisngnary judgment motion and dismiss this
habeas petition.

|. BACKGROUND AND PROCEDURAL HISTORY

Petitioner was indicted on August 15, 2007, in 17@" Judicial District Court of Harris
County, Texas, on the felony charge of “theft-troftender” in cause number 1129234. (Docket
No. 8-8 at 8). Petitioner was appointed counsdl emtered a plea of not guilty. On February
11, 2008, the State was granted leave to amendnthetment to change the enhancement
paragraphs related to Petitioner’s prior convidiotropping a paragraph related to a prior theft

conviction and adding an enhancement for assatlitintient to rob. (Docket No. 8-8 at 17.) On
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May 9, 2008, the day set for his trial, Petitiom&ived his right to counsel and was allowed to
proceedpro se. (Docket No. 8-8 at 58-59.) As summarized in 8tate’s Appellate Brief, the
jury heard evidence of the following at trial:

On June 28, 2007, Sarah Stewart was running errasidde prepared to leave
Houston for her freshman year of college in Kar@Gig, Missouri. (RR 111 101—
03). As Stewart left her bank, she was approattyed man who had a strong
“African-type” accent. (RR Il 103-04). The maartded her a piece of paper
and asked if she was familiar with the addressherpaper, which he described as
an apartment building on Telephone Road. (RR0B,1107-08). The man took
a roll of money from his shirt pocket and offeretev@art around a thousand
dollars to take him to the apartment. (RR Ill 108)- He told Stewart the roll of
money contained approximately $50,000. (RR 1l14@F. Stewart agreed to
take the man to the apartment complex, so he dgother car and they drove
toward Telephone Road. (RR 11l 108-09).

The man asked Stewart to stop somewhere so thatube use the restroom. (RR
[l 109). Stewart stopped at a gas station, anshaswaited in the car, [Jackson]
approached her and made conversation. (RR Il 120-The man Stewart had
picked up exited the gas station, told [Jacksoal e was looking for a place to
stay, and again displayed the roll of money. (RR.12-13). The men did not
act like they knew each other. (RR Ill 112). cklson] told Stewart they should
take the man to a bank so that he could deposinntbeey in an account for
safekeeping. (RR 1l 112). Both men got into Sievg car, and she drove back
toward the bank. (RR Il 113).

The man Stewart had picked up asked Stewart amtkdda] how he knew he
could trust them. (RR Il 114). He also said hasvafraid a bank would not
allow him to withdraw his money because he wascafitAmerican. (RR Il
115-16). Stewart and [Jackson], also African-Aceers, assured the man that he
would have no problem withdrawing his money frorbamk. (RR 11l 116). The
man told Stewart and [Jackson] that he would matth money they withdrew
from their accounts. (RRIII 116-17). [Jacksorfexs Stewart to drive him to a
grocery store, which contained a branch of his baokthat he could withdraw
some money. (RR Il 114). [Jackson] exited th@estwith an envelope full of
cash, which he placed in the console of the daR il 119-21).

Stewart dropped the man off at a McDonald’s, wkite and [Jackson] went to
her bank so that she could withdraw money from deount. (RR 11l 121).

[Jackson’s] money remained on the console. (RRL21-22). Stewart then
withdrew $1,100, the money she had saved from tn@mneer job, from her bank
account. (RR Il 122-23). Stewart had an add&idg200 in cash with her, so
she placed that money in an envelope with the $1sh® had withdrawn, in the
hopes that she would receive $1,300 from the m(&R 11l 117). Stewart went
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back to the McDonald’s, the men got back into et and she showed them the

envelope of money. (RR Il 126). [Jackson] pitkep his money from the

console, and also took Stewart’'s money. (RR 18-427). Stewart was supposed

to sit in the car and wait for the men to returnhwthe money. (RR 1l 125).

Stewart watched the men walk away and around dihgiland then waited about

four or five minutes before she realized they westcoming back. (RR 11l 127).

Stewart called her mother, and then called pol{ER Il 128-29).

About six weeks after the incident, Stewart posithdentified [Jackson] and the

other man, Christopher Wayne Russell, from a bdogatice photos. (RR Il

130-37). Russell was charged with theft for hie o the offense, and he pled

“guilt.”  (RR 1l 84-85). On January 10, 2008, ¢kson] was charged by

indictment with felony theft—third offender. (CR.7
Jackson v. Sate, No. 14-08-00433-CR (Tex. App.—Houston, Apr. 202D (State’s Appellate
Brief).! The jury found Petitioner guilty, determined #itkeged enhancement paragraphs to be
“true,” and assed a punishment of fifteen yearsrisgpment. (Docket No. 8-9 at 19.)

On direct appeal, Petitioner complained that tihed judge committed reversible error
when she explained felony theft to the jury pangirdy voir dire.  The Fourteenth Court of
Appeals of Texas rejected this sole point of eraod affirmed Respondent’s conviction.
Jackson v. Sate, No. 14-08-00433-CR (Tex. App.—Houston tfileist.] Sept. 10, 2009, no pet.).
Petitioner did not file a petition for discretiogareview with the Texas Court of Criminal
Appeals.

Petitioner sought state habeas relief on each @fgtlounds presented in his present
federal habeas petition. The state district caifting as a habeas court, entered written fingling

and conclusions of law and recommended that Pegtitis state habeas application be denied.

(Docket No. 15-8 at 25-27.) The Texas Court ofn@nal Appeals denied the application

! Error! Main Document Only.“CR” refers to the Clerk’s Record of Petitionertsat
proceeding. “RR” refers to the Report’s Record efitioner’s trial proceeding, preceded by the
volume number and followed by the page number@HCR” refers to Petitioner’s state habeas
proceeding irEx parte Jackson, No. 12-976-04, followed by the relevant page ner(s).
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without a written order on the findings of the kricourt without a hearing.
(http://www.cca.courts.state.tx.us/opinions/Cag®&dingID=290824 viewed Mar. 4, 2014.)

Liberally construing Petitioner’s pleadings, theutx finds that Petitioner seeks federal
habeas relief on the following grounds:

1. He was denied a copy of the indictment prior taltrin violation of the
Texas Constitution.

2. He was denied notice of an amendment to the inéictrand the right to
respond.

3. He was denied adequate time to prepare a defetse kafing granted
leave to represent himself at trial.

4. He was denied the effective assistance of trialnseliwhen appointed
counsel failed to notify him of the amendment te itdictment.

5. The trial court abused its discretion by denyingnha copy of the
indictment, denying him adequate time to prepadefanse, and failing to
determine whether he was aware of the amendmeheé timdictment.

6. The prosecutor amended the indictment to add aare@ment paragraph
without it being resubmitted to the grand jury, violation of his due
process rights and Fifth Amendment rights.

7. Appellate counsel rendered ineffective assistancéalling to assert on
direct appeal each of the previously listed claims.

(Docket No. 1 at 7-8B; Docket No. 2 at 1-14.)

Respondent moves for summary judgment assertatgPétitioner has failed to meet his
burden of proof under the Anti-Terrorism and EffeetDeath Penalty Act of 1996 (“AEDPA”)
and that Petitioner’s claims fail on the merit©o¢ket No. 20.) Petitioner has filed a response
in which he essentially recites each of his claimithout addressing the arguments raised by

Respondent. (Docket No. 23.)
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II. STANDARD OF REVIEW

To be entitled to summary judgment, the pleadiagd summary judgment evidence
must show that there is no genuine issue as tovatgrial fact and the moving party is entitled
to judgment as a matter of law.ed: R. Civ. P. 56(a). The moving party bears the burden of
initially pointing out to the court the basis ofetimotion and identifying the portions of the
record demonstrating the absence of a genuine fssueal. Duckett v. City of Cedar Park,
Tex., 950 F.2d 272, 276 (5th Cir. 1992). Thereaftdre‘burden shifts to the nonmoving party to
show with ‘significant probative evidence’ that theexists a genuine issue of material fact.”
Hamilton v. Seque Software, Inc., 232 F.3d 473, 477 (5th Cir. 2000) (quoti@gnkling v. Turner,

18 F.3d 1285, 1295 (5th Cir. 1994)). The Court rgegnt summary judgment on any ground
supported by the record, even if the ground is nacded by the movant.United States v.
Houston Pipeline Co., 37 F.3d 224, 227 (5th Cir. 1994).

The writ of habeas corpus provides an importaumt limited, examination of an inmate’s
conviction and sentencesee Harrington v. Richter, — U.S. —, 131 S. Ct. 770, 787 (2011) (noting
that “state courts are the principal forum for a®3g constitutional challenges to state
convictions”). The Antiterrorism and Effective DeaPenalty Act (“AEDPA”), codified as
amended at 28 U.S.C. § 2254(d), “imposes a higkfgréntial standard for evaluating state-
court rulings and demands that state-court de@simngiven the benefit of the doubt”; it also
codifies the traditional principles of finality, eoty, and federalism that underlie the limited
scope of federal habeas reviewRenico v. Lett, — U.S. —, 130 S. Ct. 1855, 1862 (2010)
(quotations omitted). Thus, AEDPA “bars relitigatiof any claim ‘adjudicated on the merits’
in state court, subject only to the exceptions2i® [).S.C.] 88 2254(d)(1) and (d)(2) Richter,

131 S. Ct. at 784.
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In this case, Petitioner raised each of his preskims in a state habeas application,
which the Texas Court of Criminal Appeals deniethait written order on the findings of the
trial court without a hearing. As a matter of laavdenial of relief by the Court of Criminal
Appeals serves as a denial of relief on the mefitg claim. Miller v. Johnson, 200 F.3d 274,
281 (5th Cir. 2000) (citingex parte Torres, 943 S.W.2d 469, 472 (Tex. Crim. App. 1997)). sThi
Court, therefore, can only grant relief if “the tetacourt’'s adjudication of the merits was
‘contrary to, or involved an unreasonable applaatof, clearly established Federal law.”
Berghuis v. Thompkins, — U.S. —, 130 S.Ct. 2250, 2258 (2010) (quotindgJ28.C. 8§ 2254(d)(1)).
The focus of this well-developed standard “is ndtether a federal court believes the state
court's determination was incorrect but whethert tld@termination was unreasonable—a
substantially higher threshold Schriro v. Landrigan, 550 U.S. 465, 473 (2007). Thus, AEDPA
serves as a “guard against extreme malfunctionkdrstate criminal justice systems,” not as a
vehicle for error correction.Richter, 131 S. Ct. at 786 (citation omittedyge also Wilson v.
Cain, 641 F.3d 96, 100 (5th Cir. 2011). “If this stardi is difficult to meet, that is because it
was meant to be.Richter, 131 S. Ct. at 786.

“Review under 8§ 2254(d)(1) focuses on what a staw@t knew and did.” Cullen v.
Pinholster, — U.S. —, 131 S. Ct. 1388, 1399 (2011). Reagptiat “[i]t would be strange to ask
federal courts to analyze whether a state countigidéication resulted in a decision that
unreasonably applied federal law to facts not leefbe state court,Pinholster explicitly held
that “[i]f a claim has been adjudicated on the tseboy a state court, a federal habeas petitioner
must overcome the limitation of § 2254(d)(1) on tbeord that was before that state coutd’,
131 S.Ct. at 1399, 1400. Thus, “evidence introduire federal court has no bearing on §

2254(d)(1) review.”ld., 131 S. Ct. at 1400.
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While Rule 56 of the Federal Rules regarding surgmuaigment applies generally “with
equal force in the context of habeas corpus ca&kark v. Johnson, 202 F.3d 760, 764 (5th Cir.
2000), it applies only to the extent that it doed oonflict with the habeas rulesSmith v.
Cockréll, 311 F.3d 661, 668 (5th Cir. 2002)rogated on other grounds by Tennard v. Dretke,

542 U.S. 274 (2004). Therefore, section 2254 Jeyhich mandates that findings of fact made
by a state court are presumed correct, overridettinary rule that, in a summary judgment
proceeding, all disputed facts must be construetthenlight most favorable to the non-moving
party. Id. Unless the petitioner can “rebut[] the presumptaf correctness by clear and
convincing evidence” as to the state court’s figgirof fact, those findings must be accepted as
correct. Id.

Courts construe pleadings filed pyo se litigants under a less stringent standard than
those drafted by attorneyslainesv. Kerner, 404 U.S. 519 (1972Bledsue v. Johnson, 188 F.3d
250, 255 (5th Cir. 1999). Thusgro se pleadings are entitled to a liberal constructibatt
includes all reasonable inferences that can be mdrfsam them. Haines, 404 U.S. at 521.
Nevertheless, “the notice afforded by the RulesCaofil Procedure and the local rules” is
considered “sufficient” to advise@o se party of his burden in opposing a summary judgment
motion. Martin v. Harrison County Jail, 975 F.2d 192, 193 (5th Cir. 1992).

[ll. DISCUSSION

Claim 1: Copy of Indictment

Petitioner contends that he was denied a copyeofritiictment in violation of Article 1
Section 10 of the Texas Constitution. (Docket M@t 7.) Petitioner states that shortly after
being granted leave to represent himself at teavas asked by the judge whether he had a copy
of the indictment and he stated that he did ntd.) (Petitioner states that he did not receive a

7117



copy of the indictment until May 12, 2008, afteretfjury had retired for deliberation on
guilt/innocence, at which time Petitioner againegskhe prosecuting attorney who provided him
with a copy of the amended indictment. (Id.)

As Respondent correctly points out, this claimas cognizable on federal habeas corpus
review because it relies upon an alleged violabbrstate law. It is well settled that federal
habeas corpus relief does not lie for errors oftestaw. Estelle v. McGuire, 502
U.S. 62, 68 (1991)see also 28 U.S.C. § 2254(a) (permitting habeas relief dioly the ground
that [a petitioner] is in custody in violation dfet Constitution or laws and treaties of the United
States"). Although Petitioner vaguely asserts that Texas Constitution “is cognizable as
federal law” (Docket No. 23 at 4), he does not akphow this is relevant to his present claim or
offer any legal support for this argument. Thustiti®dner has not offered any grounds for
concluding that the state habeas court’s rejeadiothis claim was contrary to, or involved an
unreasonable application of, clearly establishedeFa law, therefore, this claim is dismissed.

Claim 2: Notification of Amendment to Indictment

Petitioner asserts that he was not properly matitf the amendment to the indictment or
given an opportunity to respond to it. (Docket M@t 7.) The Fifth Circuit has recognized that
“[d]ue process requires that a criminal defendaatehnotice of the charges against him so he
can be prepared to defend himself at triahbles v. Scott, 73 F.3d 591, 593 (5Cir. 1996).
However, Petitioner does not assert that he wawangaof the charges against him, but only that
he was denied notice of the proposed amendmenthetoenhancement paragraphs in the
indictment. (Docket No. 2 at 2-3.) Under Texas,larior convictions which the state plans to
use to enhance a defendant’s punishment may, leunetr required to, be included in the

indictment; instead, they may be raised by way Bf@ks notice identifying the convictions to

8/17



be used for enhancement purposedooks v. Sate, 957 S.W.2d 30, 34 (Tex. Crim. App.
1997)(“prior convictions used as enhancements teigtied in some form, but they need not be
pled in the indictment--although it is permissibled perhaps preferable to do so”).

Here, enhancement paragraphs were pled in thealrigndictment and later amended
with leave of court. At the time the motion foral® to amend was filed, Petitioner was
represented by counsel. The Certificate of Serwickided with the motion shows that a copy
of the motion was delivered to Petitioner's counséDocket No. 8-8 at 16.) Although the
motion appears to have been granted the same dasifiled and sent to Petitioner’'s counsel,
there is no indication that Petitioner or his calinsver objected to the amendment or to the
granting of the motion. (Id. at 17.) Moreover,il@lrepresenting himself at trial, Petitioner did
not indicate any surprise or raise any objectiorthi® amended enhancement paragraphs and
ultimately pleaded “true” to them. (Docket No. B-4t 3; 4 RR 5-6.) Finally, even if Petitioner
could show that he was denied adequate noticeeofathendments under the Texas Code of
Criminal Procedure, such a challenge to the appbiceof a state procedural rule would not
amount to a cognizable federal habeas corpus cl&stelle, 502 U.S. at 67-68. Thus, because
Petitioner cannot show that the state court’s defi¢his claim on habeas review was contrary
to, or involved an unreasonable application ofadie established Federal law, this claim is
dismissed.

Claim 3: Denial of Continuance

Petitioner asserts that the trial court abusedigesretion by denying him a continuance
after granting his motion to represent himselfratl.t “When a denial of a continuance is the
basis for a habeas [claim], the petitioner musirsha abuse of discretion that was so arbitrary

and fundamentally unfair as to violate the congtinal principles of due process. Accordingly,
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to prevail, [the petitioner] must show that thduee to grant a continuance harmed the defense.”
Newton v. Dretke, 371 F.3d 250, 255 (5th Cir. 2004) (citation osdft Schrader v. Whitley, 904
F.2d 282, 288 (5th Cir. 1990) (“If abuse of dismetis demonstrated [concerning the denial of a
motion for continuance], the [habeas] petitionerstraustain the burden common to due process
claims that ‘there is a reasonable probability that verdict might have been different had the
trial been properly conducted.™)

The record shows that Petitioner filed his motiorrémove his appointed counsel just
nine days before his scheduled trial. (Docket 88.at 52.) Due to the necessity of providing
Petitioner with the required warnings and waivéhg, motion was not addressed until the day
Petitioner’s trial was scheduled to begin. (1d58t59.) Immediately after granting Petitioner’s
motion to represent himself at trial, the court iddnPetitioner's motion for a continuance,
stating as follows:

THE DEFENDANT: Your Honor, could | have adequat®egh time to prepare
myself for this case?

THE COURT: Sir, | set your case for trial month®@agdNo, sir. That’'s denied.

THE DEFENDANT: | just wanted to know because | wgmng to represent
myself and | didn’t have time to prepare myself.

THE COURT: Your case has been set for trial.

THE DEFENDANT: Thank you, your Honor.

THE COURT: | want the record to reflect that on kesy 27, 2008, we set this
case for jury trial for today, and it's the poliof this court that whether a

defendant comes in with a new attorney or decidesgresent himself, that is not
a basis for continuance, so that is denied.

(2 RR 22-23))
The record does not support Petitioner's contentioat the trial court abused its

discretion by denying a continuance. The quotellbgoy shows that the denial was not
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arbitrary, but was based on the trial court’s staddoolicy. Moreover, Petitioner did not offer
any specific explanation as to why he required tawithl time to prepare or how he would be
prejudiced if denied a continuance. Petitioneroatbd not object when his motion for
continuance was denied but, instead, appears te m@wved forward willingly. Petitioner has
also failed to point out any specific instance dgrthe trial in which he was clearly prejudiced
by the denial of a continuance. Finally, Petitiohas not offered any basis to conclude that the
outcome of his trial would have been different & had been afforded a continuance. Thus,
there is no basis to conclude that the denial ebrtinuance was fundamentally unfair and
Petitioner has not shown that the state court’sadlef this claim on habeas review was contrary
to, or involved an unreasonable application ofadieestablished Federal law. Accordingly, this
claim is dismissed.

Claim 4: Ineffective Assistance of Counsel

Petitioner contends that he was deprived of thearably effective assistance of counsel
based on counsel's alleged failure to notify Patigr of the amendment to the indictment.
(Docket No. 1 at 7.) The Sixth Amendment to theitéth States Constitution guarantees a
criminal defendant the right to effective assistamé counsel. U.S. @sT. amend. VI. A
federal habeas corpus petitioner’s claim that he demied effective assistance of trial counsel is
measured by the standard set outimckland v. Washington, 466 U.S. 668 (1984). To prevail
on an ineffective assistance of counsel claim, @tigeer must establish that his counsel’s
performance was deficient and that the deficieneyugiced his defenseOgan v. Cockrell, 297
F.3d 349, 360 (5th Cir. 2002). The failure to mroeither deficient performance or actual
prejudice is fatal to an ineffective assistancémlaGreen v. Johnson, 160 F.3d 1029, 1035 (5th

Cir. 1998).
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Counsel’'s performance is deficient when the reprad®n falls below an objective
standard of reasonablenes3gan, 297 F.3d at 360. Judicial scrutiny of counspksformance
must be “highly deferential,” indulging in a “strgrpresumption” that “trial counsel rendered
adequate assistance and that the challenged condsadhe product of a reasoned trial strategy.”
West v. Johnson, 92 F.3d 1385, 1400 (5th Cir. 1996). To overcores fpresumption, a
petitioner “must identify the acts or omissionscolunsel that are alleged not to have been the
result of reasonable professional judgmemilkerson v. Collins, 950 F.2d 1054, 1065 (5th Cir.
1993). Mere “error by counsel, even if professignanreasonable, does not warrant setting
aside the judgment of a criminal proceeding if #veor had no effect on the judgment.”
Srickland, 466 U.S. at 687-90. A deficiency in counsel sf@enance, standing alone, does not
equal ineffective assistance of counsel if no dgitgudice is demonstrated.

Counsel’s deficient performance results in acfuajudice when a reasonable probability
exists “that, but for counsel’s unprofessional esyohe result of the proceeding would have been
different.” 1d. at 694. “A reasonable probability is a probabpilgufficient to undermine
confidence in the outcome.ld. Confidence in the outcome of the trial is undemai when
counsel’'s deficient performance renders “the restlthe trial unreliable or the proceeding
fundamentally unfair.” Pratt v. Cain, 142 F.3d 226, 232 (5th Cir. 1998) (quotibgckhart v.
Fretwell, 506 U.S. 364, 372 (1993)). “Unreliability or airhess does not result if the
ineffectiveness of counsel does not deprive therdi€nt of any substantive or procedural right
to which the law entitles him.Pratt, 142 F.3d at 232 (quotirgbckhart, 506 U.S. at 372).

Here, Petitioner has not shown that his trial aalis performance was deficient based on
the alleged failure to notify Petitioner of, or ebj to, the amendment to the indictment. As an

initial matter, Petitioner offers no support forshcontention that his attorney should have
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conferred with him regarding whether to object te motion to amend the indictment. Such
decisions are routinely left to the discretion ofunsel. More importantly, Petitioner has not
shown that there was any valid basis for objectinthe amendment, which merely substituted a
different prior conviction in an existing enhancemn@aragraph. Because Petitioner has not
shown that there was any meritorious objection &ien he cannot fault the decision not to raise
an objection. Clark v. Collins, 19 F.3d 959, 966 (5th Cir. 1994) (“Failure toseimeritless
objections is not ineffective lawyering; it is thery opposite.”).

Turning to the second prong of tB&ickland test, Petitioner has not shown that he was
prejudiced by counsel’s failure to object to theeaohment of the indictment. The record shows
that following Petitioner’s request to represenmself at trial, it was clearly explained to
Petitioner, and Petitioner acknowledged, that lcedaan enhanced punishment range if the state
proved the two prior felonies alleged in the amehdedictment. (4 RR 6-7.) This
acknowledgement directly refutes Petitioner’s cléinat he was unaware of the possible effect of
the amended enhancements when he opted to rephasesaif. Thus, Petitioner has not shown
a reasonable probability that, but for counsel'tegdd error, the result of his criminal
proceedings would have been different.

In sum, Petitioner has not shown that the stabedms court’s ruling on this claim was
unreasonable under AEDPA standards, thereforeclkdis is dismissed.

Claim 5: Trial Court Errors

In his fifth ground for relief Petitioner assertat the trial court abused its discretion by
denying him a copy of the indictment, denying hideguate time to prepare a defense, and
failing to determine whether he was aware of thermment to the indictment. (Docket No. 1 at

9.) These assertions are merely a rehash of thends asserted in claims one through three
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above. As previously discussed, none of thesengi®have merit and Petitioner has not shown
that the state habeas court's rejection of thesemsl was contrary to, or involved an
unreasonable application of, clearly establishedeFa law. Therefore, this claim is dismissed.

Claim 6: Invalid Indictment

Petitioner asserts that the amended indictmentinvadid because it was not resubmitted
to the grand jury after the motion to amend theaeckment paragraphs was granted. (Docket
No. 1 at 9.) As previously discussed, under Tdaas there is no requirement that enhancement
paragraphs be pled in an indictmerdrooks, 957 S.W.2d at 34. Moreover, the United States
Constitution does not require that a state feldifgnse be charged by a grand juBlexander v.
Louisiana, 405 U.S. 625, 633 (1972). Thus, Petitioner carsimw that he was denied due
process under the Fourteenth Amendment based orfathee to resubmit the amended
indictment to the grand jury. Nor has he showrt tha state habeas court’s rejection of this
claim was contrary to, or involved an unreasonagplication of, clearly established Federal
law. Thus, this claim is dismissed.

Claim 7: Ineffective Assistance of Appellate Counse

Lastly, Petitioner asserts that his appellate selimendered ineffective assistance by
failing to raise on direct appeal each of the ckapresented here. (Docket No. 1 at 9-10.) The
Sixth Amendment does not require appellate counselise every non-frivolous claim available
on appeal, since counsel’s effort to serve hisntlie the best of his professional ability will
often depend on strategic choices about which ddovpursue on appealones v. Barnes, 463
U.S. 745, 751-52 (1983). However, the Supreme Cluas indicated that, while difficult, it is
possible to make out a claim for ineffective assise of counsel based on defense counsel’s
failure to raise certain issues on appeahith v. Robbins, 528 U.S. 259, 288 (2000)
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(“NotwithstandingBarnes, it is still possible to bring &rickland claim based on counsel's
failure to raise a particular claim, but it is difflt to demonstrate that counsel was
incompetent.”). IrBmith, the Supreme Court identified, as an example suiogathis statement,
the Seventh Circuit case Gfray v. Greer, 800 F.2d 644 (7th Cir. 1986), in which that court
stated that “[g]enerally, only when ignored issaes clearly stronger than those presented, will
the presumption of effective assistance of coubsalvercome.Smith, 528 U.S. at 288 (quoting
Gray, 800 F.2d at 646). IGray, the Seventh Circuit further held that if appelledeinsel “failed

to raise a significant and obvious issue, the failcould be viewed as deficient performance”
and that if the issue that was not raised “may hragalted in a reversal of the conviction, or an
order for a new trial, the failure was prejudicidkray, 800 F.2d at 646.

In addition to deficient performance, to prevail am ineffective-assistance-of-appellate-
counsel claim, a petitioner must also show prepidichich the Supreme Court has defined as “a
reasonable probability that, but for his counseliseasonable failure . . . he would have
prevailed on his appealRobbins, 528 U.S. at 285see also Moreno v. Dretke, 450 F.3d 158,
168 (5th Cir. 2006) (“When the petitioner challesgbe performance of his appellate counsel,
he must show that with effective counsel, there awasasonable probability that he would have
won on appeal.”). “A reasonable probability isralyability sufficient to undermine confidence
in the outcome,”Srickland, 466 U.S. at 694. This requires a “‘substantialgt just
‘conceivable,” likelihood of a different result.Pinholster, 131 S. Ct. at 1403 (quoting
Harrington v. Richter, 562 U.S. ——, ——— 131 S. Ct. 770, 777 (2011)).

Here, Petitioner has not shown that any claimedhi; his present habeas petition is
stronger than the jury-venire-instruction issuesedi on direct appeal. In fact, as discussed

above, each of Petitioner’'s present claims is thesst Petitioner has not offered sufficient
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grounds to overcome the strong presumption thatapisellate counsel rendered adequate
assistance by exercising reasonable professiodghjant in deciding which issues to raise on
appeal. See Srickland, 466 U.S. at 689. Moreover, Petitioner has nawsha reasonable
probability that with more effective appellate ceahhe would have prevailed on appeal. Thus,
Petitioner has not met his burden of showing thatstate habeas court’s rejection of Petitioner’s
ineffective assistance of appellate counsel claias wontrary to, or involved an unreasonable
application of, clearly established Federal law.

IV. CERTIFICATE OF APPEALABILITY

A certificate of appealability from a habeas caguoceeding will not issue unless the
petitioner makes “a substantial showing of the dleof a constitutional right.” 28 U.S.C. §
2253(c)(2). This standard “includes showing tlegtsonable jurists could debate whether (or, for
that matter, agree that) the petition should haaenlresolved in a different manner or that the
issues presented were adequate to deserve encowratgeo proceed further.” Sack v.
McDanidl, 529 U.S. 473, 484 (2000) (internal quotations antdtions omitted). Stated
differently, the petitioner “must demonstrate thedsonable jurists would find the district court’s
assessment of the constitutional claims debatabierang.” I1d.; Beazley v. Johnson, 242 F.3d
248, 263 (5th Cir. 2001). On the other hand, wHenial of relief is based on procedural
grounds, the petitioner must not only show thatisjis of reason would find it debatable whether
the petition states a valid claim of the deniahafonstitutional right,” but also that they “would
find it debatable whether the district court wasrect in its procedural ruling.”Beazley, 242
F.3d at 263 (quotin@ack, 529 U.S. at 484 )xee also Hernandez v. Johnson, 213 F.3d 243, 248
(5th Cir. 2000). A district court may deny a cictte of appealability, sua sponte, without

requiring further briefing or argumenflexander v. Johnson, 211 F.3d 895, 898 (5th Cir. 2000).
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The Court has determined that Petitioner has naten@asubstantial showing of the denial of a
constitutional right. Therefore, a certificateagipealability from this decision will not issue.

V. ORDER

Finding no unreasonable application of clearlakkshed federal law in the record of the
state proceedings, the Court ORDERS the following:

1. Respondent’s Supplemental Motion for Summary Judgme
(Docket No. 20) is GRANTED.

2. A certificate of appealability is DENIED.
3. This habeas action is DISMISSED WITH PREJUDICE.

The Clerk will provide a copy to the parties.

SIGNED at Houston, Texas, this 13th day of Mag&di 4.

-

MM—»HﬁA..__—

MELINDA HARMON
UNITED STATES DISTRICT JUDGE
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