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UNITED STATESDISTRICT COURT

SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION

CLAUDE CUMMINGS,
Plaintiff,

V. CIVIL ACTION NO. 4:12-cv-90

LITTON LOAN SERVICING, LP,

w W W W W W W W W

Defendant.

MEMORANDUM AND ORDER

Pending before the Court is a Motion tonind filed by Plaintiff Claude Cummings
(“Plaintiff” or “Cummings”) (Doc. No. 7), and a Motion t®ismiss filed by Defendant
Litton Loan Servicing, LP (“Defendant” diitton”) (Doc. No. 5). After considering the
motion, all responses thereto, atie applicable law, the Cdufinds that the Plaintiff’s
motion must be GRANTED. Defeadt's motion must be DENIED.

. BACKGROUND

In November 2011, Plaintiff Claude Cummin@®laintiff” or “Cummings”) filed a
civil action against Defendant Litton Loan Semg, LP (“Defendant’or “Litton”) in the
295th Judicial District Court for Harris Counfiexas. (Pl. Pet., Do&No. 1-2.) In his state
court petition, Plaintiff allegethat, after his home was dageal by Hurricane lke, Plaintiff
filed a claim under his homeowner’s policydanotified his mortgage company, which was

either Fieldstone Mortgage @pany (“Fieldstone”), or italleged successor in interest,
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Litton.! (1d. 19 6-8.) Plaintiff explainthat, because the mortgagempany made no effort to
repair his home, he expertlhis own money to do sdd( 11 8-9.) Plaintiff alleges that his
homeowner’s insurance then paid proceeds on the cldirfi {0), but that Fieldstone said it
had no interest in the proceeds, and th#bn was its successor in interes.] Litton
informed Plaintiff that it was not the successorinterest to Fieldstone, that it had no
interest in the insurance proceeds, andithabuld not sign a release for the proceett) (
Plaintiff seeks a declaratory judgment that Litton breached the deed of trust “by failing to
elect to repair Plaintiff’'s homand/or failing to endorse the check to reimburse [Plaintiff] . .
. for the cost of repair to his homeld (] 12.) Plaintiff also seeks attorneys’ fees under the
Texas Declaratory Judgment Add.}

On January 11, 2012, Defendant removed the tcafes Court and filed a Motion to
Dismiss. (Doc. No. 5.) ThereaftdPlaintiff filed aMotion to Remand (Doc. No. 7), to which
a response and reply have been filed.

. LEGAL STANDARD

A party may remove to federal court astate court action over which the federal
district courts would have oiirgal jurisdiction. 28 U.S.C § 1441(a3ee alsdvlanguno V.
Prudential Prop. & Cas. Ins. Cp276 F.3d 720, 723 (5th Ci2002). “The removing party
bears the burden of showingathfederal jurisdiction existand that removal was proper.”
Mangunqg 276 F.3d at 723 (citations omitted). Betermine whether jurisdiction exists,
federal courts must look to the claims in #tate court petition “as they existed at the time
of removal.”ld. (citing Cavallini v. State Farm Mut. Auto Ins. Cd4 F.2d 256, 264 (5th

Cir. 1995)). The removal statute must be strictiyistrued in favor of remand; as a result,

! Because Plaintiff's petition is vague, it is not cleaiichhof these two companié¥aintiff claims to have
notified.
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any doubts as to whether removal is proprist be resolved against remowal. (citing
Acuna v. Brown & Root, Inc200 F.3d 335, 339 (5th Cir. 2000)).

Litton asserts that this Cdunas diversity jurisdictiormendering its removal proper.
Diversity jurisdiction requires an amoumt controversy exceeding $75,000, as well as
diversity of citizeship between the parties. 28 U.S81332. The parties do not dispute the
existence of complete diversity; rather, issue is whether ih case meets the $75,000
amount in controversy requirement. To detee the amount in controversy for the
purposes of establishing diversity jurisdictj federal courts ordinarily consider the
plaintiff's claims as alleged at the time of remowdangung 276 F.3d at 723 (citint.
Paul Reinsurance Co., Ltd. v. Greenheld4 F.3d 1250, 1253 (5th Cir998)). “If it is not
facially apparent from the petition thatetramount in controversy exceeds the required
amount, the removing party must set forth sianmudgment-type evidence, either in the
notice of removal or in an affidavit, showitigat the amount in controversy is, more likely
than not, greater than $75,000Barth v. JPMorgan Chase Bank, Nat. Ass2012 WL
287827, at *1 (N.D. Tex. Jan. 31, 2012) (citiM@ngung 276 F.3d at 273Allenv. R & H
Oil & Gas Co, 63 F.3d 1326, 1335 (5th Cir. 1995)).

[11.  ANALYSIS

Plaintiff's state court peitn does not specify the amouot recovery sought, nor
does it clearly define the value of the right sought to be protected. Rather, as is common in
state court petitions, Plaintiff's allegations are very general. Plaintiff seeks a declaration that
Defendant must either endogeheck, or release the check’s maker from responsibility for

the funds, so that Plaintiff may cash the ¢hékhe petition does naonhdicate the value of



the check In urging that remand is inappropeatDefendant offers only a conclusory
statement (and provides neither summary judgreertence nor an affidavit) regarding the
value of the loan encumbering Plaintiff’'soperty. Defendant urges that, because the loan
exceeds $170,000, the amount in controversy requirement is met.

Defendant’'s argument does not satisfy its burden to prove that removal was proper.
Plaintiff's petition appears to relate not to tire loan on Plaintiff property, butrather to
a discrete check, the amount of which is malicated in tle petition. Defendant does not
contend that this check exceeds $75,000, and dotexplain why the Court should look to
the value of the loan in deteining the amount in controversThere is no logical reason,
from the face of Plaintiff’'s peton, that the amount in controversy should be determined in
this way. Especially because any doubt as tethdr removal is proper must be resolved in
favor of remand, the Court concludes that this case must be remanded.

V. CONCLUSION

For the foregoing reasons, Cummings’ Motion to Remand musERANTED.
Litton’s Motion to Dismiss must bBENIED as moot.
IT 1SSO ORDERED.

SIGNED this the ' day of March, 2012

@1 @ CL/{/K_M\\,
KEITHP.ELLISON
UNITED STATESDISTRICT JUDGE

2 In conjunction with Plaintiffs Reply in support of his Motion to Remand, Plaintiffs counsel submits an
affidavit informing the Court that the check at issue is in the amount of $21,303.90. (@dd.-i.) Plaintiff's
counsel also indicates that attorneys’ fees shouléxmeed $7,500, and that the matter will in no way involve
more than $75,0001d.) Because the amount in controversy musti&rmined based on the petition itself at
the time of removal, the Couwtbes not rely upon this adfavit in reaching its decision.
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