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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION

STEVEN D. ROSSI, 8§
Plaintiff, g
VS. § CIVIL ACTION NO. 4:12-CV-957
CITY OF HOUSTON et al, g
Defendants. g
MEMORANDUM OPINION AND ORDER
INTRODUCTION

Pending before the Court is the defendants’, Offi€eR. Rohling, Houston Police
Officers 1, 2, 3 (“unidentified officers”) and theity of Houston (*“Houston” or the “City”)
(collectively, “the defendants”), motion for summaudgment pursuant to Rule 56 of the
Federal Rules of Civil Procedure (Docket No. 40s0fefore the Court is the plaintiff's, Steven
Rossi, response (Docket No. 47) and the defendaspdy (Docket No. 48). Having carefully
considered the parties’ submissions, the record taedapplicable law, the Court finds and
concludes as follows.

. FACTUAL BACKGROUND

Steven Rossi is a resident of Harris County, TeXa® City of Houston is located in
Harris County, and Officer Rohling and the unidiedti officers are police officers in the
Houston Police Department. This suit arises ouéwdnts that occurred in the early morning
hours of April 1, 2010.

The following facts are undisputed: on or aboutilAp, 2010, Rossi met two friends for
dinner at a restaurant near his home. When Rossnpted to drive home after the meal, his

vehicle would not start. One of Rossi's dinner campns jump-started his battery, which
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remedied the problem. As Rossi drove home, he wvbdax police car, overhead lights flashing
and siren wailing, pursuing his vehicle. Rossimlid stop; instead, he continued to his residence,
driving through the gate at the entrance of theedvay, before coming to a complete stop. Rossi
claims he did not stop because he was concernadhizattery would die again.

What happened next is the subject of dispute. iRtasns that immediately upon exiting
his vehicle, Officer Rohling struck him in the telmpvith a police-issued flashlight. Rossi fell to
ground, more officers arrived on the scene, andvags handcuffed. Rossi further claims that
although he was bloodied, handcuffed and subduedwhas struck many more times by
Rohling’s flashlight. Because of the extent of imgiries, paramedics were called to the scene
and an ambulance transported him to the hospitgdrfampt medical attention.

Rohling claims that Rossi exited his vehicle afterparked it in the driveway. Rohling
states that he remained behind the door of hi®lpedr, attempted to initiate a high-risk vehicle
approach, and gave Rossi verbal commands. He wmagstlimmediately joined by Officer
Jennifer Frank who was in the area of the pur&lie parked just to the right of Rohling’s patrol
car. Both officers had their primary service weapdmawn. Rohling claims that Rossi began to
approach him, fists clenched, and both officersabelgolstering their weapons upon observing
that Rossi did not have a weapon. Rohling stataswvthile he was holstering his firearm Rossi
attempted to punch him in the head, but he duckedlz blow landed on his neck. When Rossi
threw a second punch, Rohling attempted a crogse sty Rossi’'s upper body region with the
flashlight in his left hand. Although Rohling atte$ie did not intend to strike Rossi in the head,
the flashlight did make contact with Rossi’'s rightmple, causing him to fall to the ground.
Rohling claims he had limited control of the flaght because he is right-handed; he also claims

that Rossi moved his head into the strike path.
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During this exchange of blows, Officer Frank stdtes she was running around the back
of Rohling’s patrol car and did not see the alteoca However, she does admit that she saw
Rossi on the ground and attempting to get backistelet. At this point, a third officer, James
Crawford, arrived at the scene. The officers wdile & hold Rossi to the ground as he resisted
their efforts to handcuff him. After Rossi was sued, the officers radioed for medical care and
he was transported by ambulance to a nearby hodpitser than the single unintentional strike
by Rohling, all of the officers at the scene detnkisg Rossi at any time.

Based on these events, Rossi brings this sutjiafieat least thirteen violations of his
constitutional, statutory and common law rights.

1. CONTENTIONS OF THE PARTIES

A.  The Defendants’ Contention$

The defendants argue that summary judgment isopppte for the claims against
Officer Rohling because he is entitled to qualifisumunity, and the plaintiff cannot negate the
defense. They also argue that the claims agaimstutthamed officers should be dismissed
because it has been nearly two years since thelaorhwas filed and Rossi has yet to identify
the John Does. Furthermore, they contend that Rosas failure to comply with the service
requirements of Federal Rule of Civil Procedure ¥(equires dismissal. In the alternative, the
defendants argue that the unnamed officers ardleehtio qualified immunity because Rossi
cannot show that any of their conduct violated defal right or that their actions were
objectively reasonable in light of clearly estaléid law. The defendants also contend that Rossi

has not pled a viable conspiracy claim under 42Ql.§ 1985; his allegations are overly generic

! The defendants have not moved for summary judgoeiRossi’s claims of the right to be free from ligance in
the performance of police duties, to be free framary punishment without trial, to be free fromligiaus
prosecution, to be free from false imprisonmenbédree from false arrest and to be free fromalesficounsel.
SeeOrg. Compl. 8 E 129 (g) — (j), (I), (n). The Cbaxrpresses no opinion on these claims.
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and do not satisfy the requisite culpability andisadion requirements to establish municipal
liability; and his state law claims are barred heseahe did not provide timely notice to the City
and because the City is immune from liability floe intentional torts of its employees.

B. Rossi's Contentions

Rossi argues that summary judgment is inapprapf@tany claim. Rossi maintains that
fact issues abrogate Officer Rohling’s invocatidmealified immunity. He also contends that he
was unaware of the identities of the other officpresent at the scene of his arrest until
Rohling’s deposition on December 6, 2013, and hé pvomptly file for leave to amend his
complaint to identify the John Does by name. MosxpRossi argues, the unnamed officers are
not entitled to qualified immunity because theyiddito intervene upon witnessing Rohling
blantantly violating Rossi’s constitutional righ®ossi also outlines the nature of his conspiracy
claim, and argues that he has put forth the eviglerecessary to establish municipal liability
against the City. Finally, Rossi contends thatehmil his mother sent to Houston Mayor Annise
Parker on April 7, 2010, a mere six days afterethent that gave rise to his claims, is well within
the prescribed notice period.
V. STANDARD OF REVIEW

Rule 56 of the Federal Rules of Civil Procedurénatizes summary judgment against a
party who fails to make a sufficient showing of theistence of an element essential to the
party’s case and on which that party bears thedvued trial. See Celotex Corp. v. Catrett77
U.S. 317, 322 (1986}ittle v. Liquid Air Corp., 37 F.3d 1069, 1075 (5th Cir. 1994) (en banc).
The movant bears the initial burden of “informifdgetCourt of the basis of its motion” and
identifying those portions of the record “whichotlieves demonstrate the absence of a genuine

issue of material fact.Celotex 477 U.S. at 323Fee alsdMartinez v. Schlumbet.td., 338 F.3d
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407, 411 (5th Cir. 2003). Summary judgment is appabe where “the pleadings, the discovery
and disclosure materials on file, and any affidagitow that there is no genuine issue as to any
material fact and that the movant is entitled tdgiment as a matter of law."EB. R. Qv. P.
56(c).

If the movant meets its burden, the burden theftssto the nonmovant to “go beyond the
pleadings and designate specific facts showing ttiexe is a genuine issue for triaStults v.
Conoco, Inc.76 F.3d 651, 656 (5th Cir. 199@iting TubacexInc. v. M/V Risan45 F.3d 951,
954 (5th Cir. 1995)L.ittle, 37 F.3d at 1075). “To meet this burden, the norambmust ‘identify
specific evidence in the record and articulate frecise manner’ in which that evidence
support[s] [its] claim[s].”Id. (citing Forsyth v. Bary 19 F.3d 1527, 1537 (5th Cirgert. denied
513 U.S. 871, 115 S. Ct. 195, 130 L. Ed.2d 127 4)P3% may not satisfy its burden “with some
metaphysical doubt as to the material facts, bycltmory allegations, by unsubstantiated
assertions, or by only a scintilla of evidenckittle, 37 F.3d at 1075 (internal quotation marks
and citations omitted). Instead, it “must set fogpecific facts showing the existence of a
‘genuine’ issue concerning every essential compbaokits case.’/American Eagle Airlines, Inc.
v. Air Line Pilots Ass’n, Intern343 F.3d 401, 405 (5th Cir. 2003) (citingprris v. Covan World
Wide Moving, Inc.144 F.3d 377, 380 (5th Cir. 1998)).

“A fact is material only if its resolution wouldfatt the outcome of the action . . . and an
issue is genuine only ‘if the evidence is suffitiar a reasonable jury to return a verdict for the
[nonmovant].” Wiley v. State Farm Fire and Cas. C&85 F.3d 206, 210 (5th Cir. 2009)
(internal citations omitted). When determining wiesta genuine issue of material fact has been
established, a reviewing court is required to comstall facts and inferences . . . in the light

most favorable to the [nonmovant]Boudreaux v. Swift Transp. Co., In&02 F.3d 536,
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540 (5th Cir. 2005) (citingArmstrong v. Am. Home Shield Cqr33 F.3d 566, 568 (5th Cir.
2003)). Likewise, all “factual controversies [acelte resolved] in favor of the [nonmovant], but
only where there is an actual controversy, thaivlggn both parties have submitted evidence of
contradictory facts.”"Boudreaux 402 F.3d at 540 (citing.ittle, 37 F.3d at 1075 (emphasis
omitted)). Nonetheless, a reviewing court is notrptted to “weigh the evidence or evaluate the
credibility of witnesses.Boudreaux 402 F.3d at 540 (quotinglorris, 144 F.3d at 380). Thus,
“[tlhe appropriate inquiry [on summary judgment]wghether the evidence presents a sufficient
disagreement to require submission to a jury orthéreit is so one-sided that one party must
prevail as a matter of law.’Septimus v. Univ. of Hoys399 F.3d 601, 609 (5th Cir. 2005)
(quotingAnderson v. Liberty Lobby, In&77 U.S. 242, 251-52, (1986)).
V. ANALYSIS AND DISCUSSION

A. Claims Against Officer Rohling

The doctrine of qualified immunity reconciles tlmmpeting aims of vigorous
enforcement of the law and redress for victimsf€ials’ unlawful abuse of poweSee Kinney
v. Weaver367 F.3d 337, 349 (5th Cir. 2004). Law enforcenadficials “generally are shielded
from liability for civil damages insofar as theiorduct does not violate clearly established
statutory or constitutional rights of which a reable person would have knownd. (quoting
Harlow v. Fitzgerald 457 U.S. 800, 818 (1982)). This standard, whidies on the objective
reasonableness of an official's conduct as meashyedeference to clearly established law,
avoids excessive disruption of government functidng also permits claims to proceed where
an official could be expected to know that certammduct would violate an individual's federal

rights.ld. at 350.
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In a motion for summary judgment, an official atsg the affirmative defense of
gualified immunity need only do so in good faieeHathaway v. Bazanyb07 F.3d 312, 319
(5th Cir. 2007). The official is not required to eteéhe typical summary judgment burden for a
claim of immunity.Id. Rather, once the official asserts the defensebtirden shifts to the
plaintiff to negate itPoole v. City of Shrevepor691 F.3d 624, 627 (5th Cir. 2012). “When a
defendant pleads qualified immunity as an affirnetlefense and moves for summary judgment
on that basis, a court must decide (1) whetherfabts alleged or shown by the plaintiff made
out a violation of a constitutional right, and (2hether that right was clearly established at the
time of the defendant’s alleged miscondu@iritiveros v. City of Rosenberg, T,eé64 F.3d 379,
382 (5th Cir. 2009). Officer Rohling has assertedldjed immunity and seeks summary
judgment on Rossi’s claims of unreasonable andam#lass seizure, seizure without probable
cause, and use of excessive fdrce.

I. Seizure Claims

“The Fourth Amendment requires that all arrestsdbased on probable caus&lhited
States v. Websterl62 F.3d 308, 331 (5th Cir. 1998). Although thep®me Court “has
expressed a preference for the use of arrest warramen feasible, it has never invalidated an
arrest supported by probable cause solely becdwesefticers failed to secure a warrant.”
Gerstein v. Pugh420 U.S. 103, 113 (1975). Probable cause is riddfiin terms of facts and
circumstances sufficient to warrant a prudent nmabelieving that the (suspect) had committed
or was committing an offenseWebster 162 F.3d at 331 (quotin@erstein 420 U.S. at 113).
Accordingly, if Officer Rohling had probable causesupport Rossi’s arrest, both seizure claims

necessarily fail.

2 In his complaint, Rossi alleges unreasonable amlantless search and seizure and search andeseithout
probable cause. However, the facts alleged in dngptaint do not indicate that a search of Rossispn or effects
occurred. Therefore, the Court will only refer tosRi’s seizure claims.
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It cannot be seriously disputed that Rohling hadse to believe that Rossi was engaged
in unlawful activity—namely, evading a police offic attempting to perform a traffic stop.
Because the facts were sufficient to warrant thieebthat Rossi had committed a crime, the
Court grants Rohling summary judgment on both seiziaims.

il. Excessive Force Claim

The right to make an arrest necessarily carrigdh withe right to use some degree of
force or threat to affect the arreSee Graham v. Conno490 U.S. 386, 396 (1989). The Fourth
Amendment, however, prohibits the use of exces&wee by law enforcement officers in the
context of an arrest or investigatory stop of & fedizen.ld. at 394. Claims of excessive force
are analyzed under a “reasonableness” stantthrat 395.

To abrogate an officer’s claim of qualified immiynat the summary judgment stage, the
plaintiff must overcome two hurdles. First, theiptéf must point to a genuine issue of material
fact as to whether he sustained “(1) an injurywB)ch resulted from the use of force that was
clearly excessive to the need and (3) the excasssgeof which was clearly unreasonable.”
Tolan v. Cotton713 F.3d 299, 304 (5th Cir. 2013) (quotiRgckwell v. Brown664 F.3d 985,
991 (5th Cir. 2011)). Second, the plaintiff musiabtish a genuine dispute of material fact as to
“whether the allegedly violated constitutional tighwereclearly established at the time of the
incident and, if so, whether the [defendant’s conduct] wljectively unreasonabli@ the light
of that then clearly established lawd’ at 305 (quotindHare v. City of Corinth135 F.3d 320,
326 (5th Cir. 1998) (emphasis and alteration igioal)). “The defendant’s acts are held to be
objectively reasonable unlesdl reasonable officials in the defendant’s circumstggnwould

have then known that the defendant’s conduct \adlahe United States Constitution or the

3 State law provides the following in pertinent p&& person commits an offense if he intentiondlges from a
person he knows is a peace officer...attempting Iiyfa arrest or detain him.” 8X. PEN. CODE § 38.04(a).
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federal statute as alleged by the plaintiffiompson v. Upshur County, ,TX45 F.3d 447, 457
(5th Cir. 2001) (emphasis in original).
The Court will now determine whether Rossi has thistburden.
a. Qualified Immunity—Prong One

It is undisputed that when Rossi was transportethé hospital, after being handcuffed
and subdued by officers, medical personnel detexththat he sustained a number of injuries,
including an orbital floor fracture and internalnm@rhaging. It is also undisputed that these
injuries resulted from Rohling striking Rossi.

“Excessive force claims are necessarily fact-isitgs1 whether the force used is
‘excessive’ or ‘unreasonable’ depends on ‘the facid circumstances of each particular case.”
Deville v. Marcantel 567 F.3d 156, 167 (5th Cir. 2009) (quotiGgaham 490 U.S. at 396).
Important factors to consider include “the sevenofythe crime at issue, whether the suspect
pose[d] an immediate threat to the safety of thieers or others, and whether he [was] actively
resisting arrest or attempting to evade arrest lightf” Graham 490 U.S. at 396. When
determining the objective reasonableness of theefemployed by a peace officer, a court must
examine the level of force used versus the needtHfar force.See Staten v. Adam839
F.Supp.2d 715, 726 (S.D. Tex. 2013) (citikgrd v. Blair, 101 F.3d 430, 434 (5th Cir. 1996)).
“The need for force determines how much force isstitutionally permissible.’ld. (quoting
Bush v. Strain513 F.3d 492, 501 (5th Cir. 2008)).

There is a genuine dispute as to what occurrext &bssi and Officer Rohling exited
their vehicles. Viewing the facts in the light mdavorable to the plaintiff, Rohling’s blow to
Rossi’s right temple and the continued strikes ts9Rs head after he fell to the ground were

clearly excessive to any perceived need to affecreest. This is especially true in light of the
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fact that there were two other officers on the s¢geneaning Rossi was not only unarmed, but
also outnumbered. Furthermore, that excessivenaspatently unreasonable.

Having determined that Rossi has pointed to a igenissue of material fact so as to
overcome the first hurdle of the qualified immunapalysis, the Court will now determine
whether the allegedly violated Forth Amendmenttrighsclearly established at the time of the
incident; and, if so, whether Officer Rohling’s clutt was objectively unreasonable.

b. Qualified Immunity—Prong Two

By April 1, 2010, the day of this incident, thevlavas clearly established in the Fifth
Circuit that “repeatedly striking a non-resistingspect is excessive and unreasonable force.”
Brown v. Lynch524 F. App’x 69, 81 (5th Cir. 2013) (citing casdBecause the parties dispute
the events of that morning, the Court is unablentaike a determination as to the objective
reasonableness of Rohling’s actioBee Mangieri v. Cliftor29 F.3d 1012, 1016 (5th Cir. 1994)
(“This court [is] unable to make the determinatairthe objective reasonableness of the officer's
activities without settling on a coherent view ohat happened in the first place.”) (internal
guotation omitted). However, if the facts are as$sk@sserts, the Court is of the opinion that
Rohling’s actions were objectively unreasonable.

Because Rossi has identified fact issues suffidiemegate Rohling’s claim of qualified
immunity, the Court denies the defendants’ motmnsummary judgment on the excessive force
claim.

B. Claims Against Unnamed Officers

In response to the defendants’ argument that timamed officers should be dismissed
from this action, Rossi stated that he would “ask |éave of this court to file simultaneously

with this response, an amended pleading which iiiesnthe John Doe police officers by name.”
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[P.’s Resp. to Mot. for Summ. J. § Il. B.] In thgla weeks since Rossi filed his response, he has
neither petitioned for leave nor filed an amendezhging. Moreover, Rossi has also failed to
comply with Rule 4(m)’s time limit for servic&eeFeD. R. Qv. P. 4(m). Although Rossi has
stated a cognizable claim of bystander liabiliagainst the John Does, he has been deficient in
meeting these procedural obligations.

The Court orders Rossi to file an amended compi@aming the John Does and to serve
those officers. The amended complaint must be &ledithe officers must be served within thirty
(30) days.

C. Conspiracy Claim

Federal law proscribes conspiring to deprive ashvidual of their constitutional and
statutory rightsSee42 U.S.C. § 1985(3). The only defendants in thisame the City and certain
of its police officers. “The City of Houston is &ngle legal entity and, as a matter of law, its
employees cannot conspire among themseh@aifley v. City of Houstqrd57 F. App’x 400,
404 (5th Cir. 2012) (citin@®@enningfield v. City of Houstord57 F.3d 369, 378 (5th Cir. 1998).
Accordingly, the Court grants the defendants sumgrpuatgment on this claim.

D. Municipal Liability

A plaintiff seeking to impose section 1983 lialyilion a municipality is required to
identify a governmental policy or custom that calukes injury. See Board of Cnty Com’rs of
Bryan Cnty, Okl. V. Browr20 U.S. 397, 403 (1997) (citiidonell v. Dep’t of Soc. Servs. of
City of New York436 U.S. 658, 694 (1978). Specifically, the pidfirmmust prove: “(1) an
official policy (or custom), of which (2) a policynaker can be charged with actual or

constructive knowledge, and (3) a constitutionalation whose ‘moving force’ is that policy (or

* See Hale v.Townley5 F.3d 914, 919 (5th Cir. 1995) (“[A]n officetha is present at the scene and does not take
reasonable measures to protect a suspect fromaruftfter's use of excessive force may be lialsidar section
1983.").
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custom).”Pineda v. City of Houstqr291 F.3d 325, 328 (5th Cir. 2012) (citiRgotrowski v. City

of Houston 237 F.3d 567, 578 (5th Cir. 2001). In other worliksbility cannot attach on a
respondeat superidoasis; rather, “the municipality must cause thestitutional tort.”James v.

Dallas Hous. Auth.526 F. App’x 338, 394 (5th Cir. 2013) (quotiBglton v. City of Dallas,

Tex, 541 F.3d 545, 548 (5th Cir. 2008)).

Rossi’s theory of liability is that the City’s inedquate hiring and training policies, which
the City was deliberately indifferehin adopting, ultimately led to his injury. In thering
context, the plaintiff must show that the decisitm hire a particular individual reflects
“deliberate indifference to the risk that a viotattiof a particular constitutional or statutory tigh
will follow the decision.”Brown, 219 F.3d at 460-61 (internal quotation omittespecifically,
“there must be evidence that would support a figdimat it was obvious that the offending
officer in question was ‘highly likely to inflicte particular injury suffered by the plaintifiid.
at 461 (internal quotation omitted). In the faildoetrain context, the plaintiff must establishttha
the municipality’s training procedure was inadequdhat the inadequacy directly led to his
rights being violated, and the municipality wasilolately indifferent to the risk of harm
presented by the training procedure when it wap@dioSee Valle v. City of Houstp613 F.3d
536, 544 (5th Cir. 2010).

The plaintiff's allegations, and the accompanyingnsary judgment evidence, do not
satisfy the high threshold showing necessary fer ithposition of municipal liability. The
allegations in the complaint are simply a formulegcitation of theMonell cause of action, and

the summary judgment response does not even attemgentify the specific portions of the

® “Deliberate indifference is a stringent standaedyuiring proof that a municipal actor disregardedhown or
obvious consequence of his action. The causatemesfit demands that the plaintiff show that the alaable
municipal policy was the moving force behind thaiptiff's injury.” Brown v. Bryan Cnty, OK219 F.3d 450, 457
(5th Cir. 2000) (internal quotations omitted).
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City’s hiring and training policies that are claith& be deficient. It is not enough to merely

allege that “policy deficiencies within the HoustBolice Department are inherently linked to

Mr. Rossi’s injuries,” and aver to an article ineTHuffington Post and an on-going investigation

by the United States Department of Justice. Thbsg$ neither evidence that the City should

have known that Officer Rohling was highly likely ise excessive force in the execution of his
duties, nor do they show that the training he reaiwas inadequate (let alone that the alleged
inadequacy led to Rossi’s injuries).

On this record, the Court finds that summary judgime appropriate for all federal
claims asserted against the City of Houston.

E. State Law Claims Against the City

The Texas Tort Claims Act requires a claimant tovigle a municipality with formal,
written notice of a claim against it within six ntba of the incident giving rise to the clai®ee
TEX. Cv. PRAC. & REM. CODE § 101.101. The Act also approves of a shortercaqtieriod if
established by a municipal charter or ordinaltteHowever, the Act expressly states that no
formal notice requirement applies if the municipahas “actual notice” of a claind.

The defendants argue that summary judgment mugtdrged on Rossi’s claims because
he did not provide the required notice within theetly-day period prescribed by the Charter of
the City of HoustonSeeCharter of the City of Houston, Art. IX 8§ 11. Ro$sms provided
evidence that his mother sent an email to HoustagdvlAnnise Parker that described the events
of April 1, 2010. This email, he argues, satisfles notice requirement.

It is well-settled that failure to abide by noti@guirements is fatal to a clai®ee City of
Houston v. Torres621 S.W.2d 588, 590 (1981). Although the emaiMayor Parker would

presumably create at least a fact issue as to eh#th notice requirement was satisfied, that is
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not the case here; it is clear that the email aditdagontain all the information required by the
applicable provision of the Houston Chaftdtowever, because the City had actual notice of
Rossi’s claim, it was not necessary for him to pmtewvritten notice SeeTEX. Clv. PRAC. &
REM. CODE § 101.101(c)see also Cathy v. BogtB00 S.W.2d 339, 341 (Tex. 1995) (“Actual
notice to a governmental unit requires knowledgélpf death, injury, or property damages; (2)
the governmental unit's alleged fault producingcontributing to the death, injury, or property
damage; and (3) the identity of the parties invdl)e Rossi’s sworn affidavit, submitted on
April 14, 2010, as part of his formal complaint ega Officer Rohling and the Houston Police
Department, certainly gave the City actual noti€die claim. Therefore, the Court rejects the
defendants’ argument that Rossi’s state law claagainst the City fail because he did not
provide written notice.

The defendants also argue that Rossi’s state lawg against the City fail because the
Texas Tort Claims Act does not abrogate governnhemsaunity with respect to intentional
torts. SeeTEX. ClIv. PRAC. & REM. CoDE § 101.057. Assault and battery and intentional
infliction of emotion distress are both intenticorts. Id.; see also Twyman v. Twyma8b5
S.W.2d 619, 621-22 (Tex. 1993). Section 101.05thefAct is explicit; it “shields municipalities
from suits arising out of intentional torts commdtby governmental employee&illum v. City
of Kerrville, 3 F.3d 117, 123 (5th Cir. 1993) (citirigjty of Waco v. Hestei805 S.W.2d 807,
810-12 (Tex.App.—Waco 1990, writ denied). Rossi gloeot contest this conclusion.

Accordingly, the Court grants the City summary jodont on Rossi’s state law claims.

® For example, the email did not state “the amoanthich [Rossi] will settle.” Charter of the Ciof Houston, Art.
IX §11.
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VI. CONCLUSION

For the foregoing reasons, the Court GRANTS in pad DENIES in part the
defendants’ motion for summary judgment.

It is SOORDERED.

SIGNED on this 2% day of February, 2014.

e S

Kenneth M. Hoyt
United States District Judge
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