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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION

KIRBY GARDNER, 8

TDCJ-CID NO.1003719, 8

HC SPN587445, 8

Plaintiff, §

V. 8 CIVIL ACTION H-12-1612
8§

CITY OF HOUSTON gt al, 8

Defendants. 8

ORDER TO REINSTATE &
OPINION ON DISMISSAL

On May 24, 2012, while released on parole togaeeral community, plaintiff
Kirby Gardner filed a civil rights complaint pursuato 42 U.S.C. § 1983, seeking injunctive
relief related to the imposition of sex offendenditions as a condition of release to paroke,
that he register as a sex offender under the Séan@dr Registration Act (SORA), attend
weekly sex classes, and submit to a polygraph enation every six months. (Docket Entry
No.l). Plaintiff also sought a preliminary junctiodirecting defendants to remove his
photograph and personal information from the stateregistration websiteld().

Defendantsi.e., the City of Houston, the City of Houston Policei€hCharles
McClelland, and Mayor Annise Parker (“the City dedants”) filed a motion to dismiss (Docket
Entry No.13), to which plaintiff filed a respons¢Docket Entry No.18). Plaintiff also filed an
Emergency Motion for a Preliminary Injunction, whigncorporated his original complaint.
(Docket Entry No.22). Defendant Rissie Owens drel €ity defendants, respectively, filed a
response to the motion. (Docket Entries N0.262Kp.

On December 12, 2012, after plaintiff's mail wasurned as undeliverable, the
Court dismissed this action without prejudice faantvof prosecution. (Docket Entry No.29).

Plaintiff has since filed three motions seekingnseatement of this civil action, which the Court
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construes as a Motion for Relief from a Judgmer®@ater pursuant to Rule 60(b) of the Federal
Rules of Civil Procedure. (Docket Entries N0.3%,.4¥, N0.48). Defendant Rissie Owens has
filed a response in opposition to reinstatemebocket Entry No.42).

For the reasons to follow, the Court will gran&iptiff's motion to reinstate,
vacate the Order of Dismissal entered on DecemBer2@12, and reinstate this case to the
Court’s active docket. The Court will also denyiptiff's motion for injunctive relief, grant
defendants’ motion to dismiss, deny plaintiff's demg motions, and dismiss this case with
prejudice.

ORDER TO REINSTATE

Under Rule 60(b), a district court may relievpaaty from final judgment on the
basis of (1) mistake, inadvertence, surprise, ausable neglect; (2) newly discovered evidence
which by due diligence could not have been discaven time to move for a new trial under
Rule 59(b); (3) fraud, misrepresentation, or oth@sconduct of an adverse party; (4) the
judgment is void; (5) the judgment has been satisfreleased, or discharged; or (6) any other
reason justifying relief from the operation of jndgment.” ED. R.Civ. Proc. 60(b).

In its Order of Dismissal entered December 12,22@he Court noted that public
records indicated that plaintiff had been releasegarole on November 30, 2012. (Docket
Entry No.29). On December 14, 2012, two weeks diite release from the Harris County Jail,
plaintiff filed a Motion for Discovery dated Deceeb6, 2012, in which he listed his new
address. (Docket Entry N0.30). On December 2@22€the Court re-noticed plaintiff on the
Order of Dismissal. (Docket Entry No.31). On Dmber 26, 2012, plaintiff filed three motions
and submitted a letter to the Court. (Docket EstiN0.32, N0.33, N0.34, N0.35). He submitted
another letter the next day. (Docket Entry No.20n January 4, 2013, plaintiff filed a motion

dated December 27, 2012, seeking reinstatemeriteotdse. (Docket Entry No.37). Plaintiff
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indicated that he had been transferred on Nove®®ge2012, from the Harris County Jail to the
East Texas Multi-Use Facility in Henderson, Texasprivate treatment facility for parole
offenders, where he is currently confinedld.( In a later-filed motion for re-instatement,
plaintiff explained the difficulty in correspondingith the Court while in the Harris County Jail
and in the Texas Department of Criminal Justicer@iional Institutions Division (“TDCJ-
CID”) because of limitations on indigent supplig®ocket Entry No.47).

Defendants Owens argues that the Court should gsintiff's motion to
reinstate even though he has now updated his addezsuse such action does not absolve him
from his obligation to do so in a timely manneRo¢ket Entry No.42).

The Court finds that such circumstances warraimstatement. Accordingly, the
Court GRANTS plaintiff's Rule 60(b) Motion to Retiase. (Docket Entry No.37). The Order of
Dismissal entered on December 12, 2012, is VACATED this case is returned to the Court’s
active docket. Plaintiff's other motions to reest (Docket Entries No.47, N0.48) are DENIED
AS MOOT.

OPINION ON DISMISSAL

1. Background and Claims

In 1973, plaintiff was convicted of rape in Iltiis; he discharged the sentence
from that conviction in 1982. (Docket Entry No.Ihe State of lllinois did not require plaintiff
to register as a sex offenderld.( Exhibit C). On June 6, 2000, plaintiff was carted of
possession of cocaine in cause number 831335 in8Bth Criminal District Court of Harris
County, Texas, for which he was sentenced to twgedys confinement in TDCJ-CID. (Docket
Entry No.1). On January 19, 2010, he was relets@arole. Id.). In February 2010, the City

of Houston Police Department (“HPD”) registeredimiff as a sex offender. (Docket Entry



No.18, page 3). Thereafter, HPD posted his phafdgrand personal information on its sex
offender website. (Docket Entry No.1). On May 2910, the Texas Board of Pardons and
Paroles (“the Parole Board”) added new conditi@nki$ release on parole based upon his 1973
lllinois rape conviction. Ifl.). These conditions include sex offender redisina attendance at
sex offender classes, and polygraph examinatioas/esix months. 14.).

Plaintiff reports that his parole was revokednir&eptember 9, 2010, to March
30, 2011, and he was placed under revocation lgeatatus for forty-five days from August 28,
2011 to October 6, 2011, as a result of these renlg conditions. I1¢.). At the time he filed
this complaint, plaintiff expressed his fear thatwould be arrested and his parole revoked again
if he failed to comply with the sex offender parotenditions®

In his Emergency Motion for Preliminary Injuranti, plaintiff claims that the City
of Houston has placed false information about himtlree public sex offender website, requires
him to carry a blue card identifying him as a séermer, and has denied him any residential
move without seven days advance notice. (DockétyB¥o.22). Plaintiff also claims he has
lost clothing, legal documents for this complaimbusing, and employment from his arrest and
has suffered significant emotional disorder andsstiwith family relationships.ld)). He seeks
a preliminary injunction to remove his personabmfation from the sex offender website, and
to cease any duty to register as a sex offender). (

Plaintiff claims in such motion that he was areesbn October 24, 2012, and confined in

the Harris County Jail pending a hearing that lutated his parole conditionsid(). Plaintiff

has not amended his complaint or his emergencyomdtr a preliminary injunction but his

! Plaintiff received a letter from an officer withe HPD Sex Offender Registration Unit dated May2812,
attempting to verify his compliance with the SORAaccordance with state law. (Docket Entry Noxhikit A).
Plaintiff was notified that his failure to respoad requested may result in charges being filednaghim. (d.).
Plaintiff claims that the officer’s letter reflecascontinuing threat of arrest and conviction by HPD for his failure
to comply with Article 62.056 of the Texas CodeGsfminal Procedure. (Docket Entry No.1).
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pending Motion for Discovery and Inspection of Eande shows that a revocation hearing took
place in November 2012. (Docket Entry No.30, phge

Plaintiff seeks the following relief:

Plaintiff request[s] relief by Motion for Preliminalnjunction against the

Texas Board of Pardons & Paroles and the City ofigttsn Police

Depardment [sic] and any other State of Texas lgenay from further

imposing sex registration duties, classes, and ewions, threats, and

confinement upon the person of plaintiff. To remglaintiff's photo and

all data information from the sex registration wsilbe immediately

pending these litigations per stated law undetit& Constitution.
(Docket Entry No.1, page 6). In his Emergency Motfor Preliminary Injunction, plaintiff
seeks a preliminary injunction to restore his parfsbm his drug conviction without the sex
offender requirements, to remove his personal métion from the sex offender website, and to
cease any duty to register as a sex offender. K&oEntry No.22). In a separate motion,
plaintiff seeks joinder of Therapist Raymond Joimskr., and Parole Officer Trent Sherman in
connection with alleged deficiencies in the 201fofgarevocation proceedings. (Docket Entry
No0.32).

The City defendants move to dismiss plaintifitsnplaint under Rule 12(b)(6) of
the Federal Rules of Civil Procedure. (Docket ¥i0.13).

ll. Discussion

It is well established that “[t]o state a claimder 42 U.S.C. § 1983, a plaintiff
must allege the violation of a right secured by@uomstitution and laws of the United States, and
must show that the alleged deprivation was comunhiltg a person acting under color of state
law.” West v. Atkins487 U.S. 42, 48 (1988) (citations omitted). histcase, plaintiff's

pleadings fail to show that he has suffered th&timn of any constitutional right.



A.28 U.S.C. § 1915A

Plaintiff contends that he has a liberty interesavoiding parole revocation based
on Article 62.052(a)(b) of the Texas Code of CriatiRrocedure, which gives rise to protections
under the Due Process and Equal Protection Claafst® Fifth and Fourteenth Amendments
and which exempts him from compliance with SORA #rdegistration requirement. (Docket
Entry No.1 and Exhibit B). He claims that althoughhas been convicted of a sex offense, “the
imposition of registration and treatment in thiseaffects a substantial right because it compels
a serious deprivation of liberty and creates stiiggitay consequences to the enjoyment of life.”
(Id.). Plaintiff further claims the imposition of p&eoconditions on May 26, 2010 was a
“dramatic departure” from the conditions imposeadnirhis drug conviction. Id.). For these
reasons, plaintiff contends that the Texas BoardPaddons and Paroles lacks jurisdiction to
impose conditions based on his out-of-state comvict(d.).

The Prison Litigation Reform Act requires that tldistrict court review a
complaint in a civil action in which a prisoner keeredress from a governmental entity or
officer or employee of a governmental entity. 28I1C. § 1915A(a). On review, the Court must
identify cognizable claims or dismiss the complaort any portion thereof, if the court
determines that the complaint is frivolous, maligpfails to state a claim upon which relief may
be granted or seeks monetary relief from a defenahbo is immune from such relief. 28 U.S.C.
88 1915A(b); 1915(e)(2)(B). In conducting that lgses, a prisoner'spro se pleading is
reviewed under a less stringent standard that tdesed by an attorney and is entitled to a
liberal construction that includes all reasonahferences, which can be drawn from Haines
v. Kerner 404 U.S. 519 (1972).

A complaint may be dismissed as frivolous ifaitks any arguable basis in law or

fact. Neitzke v. Williams490 U.S. 319, 325 (1989). “A complaint lacksaaguable basis in law
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if it is based on an indisputably meritless ledidry, such as if the complaint alleges violation
of a legal interest which clearly does not exiddarris v. Hegmann198 F.3d 153, 156 (5th Cir.
1999). A complaint may be dismissed for failurestate a claim if the plaintiff does not allege
enough facts to state a claim to relief that isatgsible” on its face.Bell Atlantic Corp. v.
Twombly 550 U.S. 544, 570 (2007). A claim is faciallyapsible when a “plaintiff pleads
factual content that allows the court to draw tbaspnable inference that the defendant is liable
for the misconduct alleged.’Ashcroft v. Igbgl 556 U.S. 662, 678 (2009). “The plausibility
standard is not akin to a ‘probability requiremehtt it asks for more than a sheer possibility
that a defendant has acted unlawfullyld.).

Chapter 62 of the Texas Code of Criminal Procedigfines the scope of Texas’s
sex offender registration program and delineateddbal duties of those who administer it and
those subject to its requirements. Under Chagieaerson is required as a condition of parole
to register “with the local law enforcement authpin any municipality where he resides or
intends to reside for more than seven days” if &g & “reportable conviction or adjudication.”
TeX. Cobe CRIM. PrROC. art. 62.051(a) (Vernon 2008). A “reportable cetien or adjudication”
is a conviction or adjudication for specificallyeitified Texas sex offenses or offenses
containing a sexual componentd., art. 62.001(5). A reportable conviction or atipation
includes a “violation of the laws of another stdegeral law, the laws of a foreign country, or
the Uniform Code of Military Justice for or based the violation of an offense containing
elements that are substantially similar to the elets of [an enumerated Texas offense], but not
if the violation results in deferred adjudicationld., art. 62.001(5)(H). The Texas Department
of Public Safety (“TDPS”) is responsible for det@ming whether an offense under the laws of

another state, federal law, the laws of a foreigantry, or the Uniform Code of Military Justice



contains elements that are substantially similatheoelements of an offense under the laws of
this state.ld., art. 62.001(1), art. 62.003.

In this case, plaintiff has an out-of-state sewiction that the TDPS has
determined to be a reportable conviction, whichiettb plaintiff to the requirements of Chapter
622 Plaintiff does not indicate whether he has amk#his determination to the TDPS, but he
does not contend that his lIllinois rape convicti®mot a reportable conviction under Texas law,
i.e., that the elements of the offense for which he w@nvicted in lllinois are not substantially
similar to the elements of an offense under thea$d*enal CodeSeeTex. Cobe CRIM. PROC.
ANN., art. 62.003 (Vernon 2006).

Article 62.052, the statute that plaintiff claim®ates a liberty interest, addresses
the requirements of extrajurisdictional registraht&n extrajurisdictional registrant in Texas is
defined, in pertinent part, as a person who isirequo register under the laws of another state
that the TDPS has entered into a reciprocal registr agreement or who is not otherwise
required to register because he does not haveaatabfe conviction for an offense under the

laws of another state containing elements thatsatestantially similar to the elements of an

2 At a Rule 26(f) planning meeting, which plaintifttended, the City defendants noted that TDPS bedds a
party because it made the decision classifyingnpifias a sex offender. (Docket Entry No.15, p&ye Plaintiff
has not requested joinder of the TDPS nor filedmended complaint.

3 Article 62.052 provides as follows:

(8) An extrajurisdictional registrant is required tongay with the annual verification
requirements of Article 62.058 in the same mansea person who is required to verify
registration on the basis of a reportable convictio adjudication.

(b) The duty to register for an extrajurisdictional istgant expires on the date the person’s
duty to register would expire under the laws of ditleer state or foreign country had the
person remained in that state or foreign countnglen federal law, or under the Uniform
Code of Military Justice, as applicable.

(c) The department may negotiate and enter into anazdpregistration agreement with any
other state to prevent residents of this state mesidents of the other state from
frustrating the public purpose of the registratafnsex offenders by moving from one
state to the other.

TEX. CODE CRIM. PROC. ANN. Art. 62.052 (Vernon 2006).
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offense requiring registration under Chapter 6&l. art. 62.001(10). Plaintiff is not an
extrajurisdictional registrant as defined by Chap@ Although he is not required to register as
a sex offender in lllinois, he does not challengéhis case the determination that his out-of-state
rape conviction is a reportable conviction undexaelaw. Therefore he is subject to the sex-
offender requirements of Chapter 62 of the TexadeQy Criminal Procedure.

As a convicted sex offender, plaintiff has neettly interest in freedom from sex
offender classifications and conditions. “[P]riso who have not been convicted of a sex
offense have a liberty interest created by the Proeess Clause in freedom from sex offender
classification and conditions.Coleman v. Dretke395 F.3d 216, 222 (5th Cir. 2004). Recent
Fifth Circuit opinions, however, make clear thathem an individual is convicted of a sex
offense, sex offender conditions of release mayrpowsed without implication of a due process
right. Meza v. Livingston607 F.3d 392, 401 (5th Cir. 201Qgnnings v. Owen$02 F.3d 652
(5th Cir. 2010).

Likewise, plaintiff does not have a Fifth Amendmdberty interest because the
Fifth Amendment applies only to violations of canhdtonal rights by the United States or a
federal actor.Jones v. City of JackspA03 F.3d 875, 880 (5th Cir. 2000).

Moreover, plaintiff fails to state an equal paten claim. Plaintiff has not
shown that sex offenders are a suspect class bhéhbas been denied a fundamental right. In
addition, subjecting such offenders to differentopa procedures is reasonably related to a
legitimate penological interestSee Breshears v. Garretlo. 05-50064, 143 Fed. App’x 570,
572 (5th Cir. 2005) (unpublished) (citiftublee v. Flemingl60 F.3d 213, 217 (5th Cir. 1998);
Finley v. Staton542 F.2d 250 (5th Cir.1976)). Moreover, conctysassertions are insufficient
to state an equal protection clainbee Brinkmann v. Johnstor93 F.2d 111, 113 (5th Cir.

1986).



In short, plaintiff's pleadings fail to state agnizable claim against Rissie Owens
or the Texas Board of Pardons and Paroles witrecedp the imposition of SORA requirements
as a condition of his parole under § 1983.

B. Federal Rule of Civil Procedure 12(b)(6)

Plaintiff complains that the HPD required himremister as a sex offender and
posted on its sex offender website plaintiff’'s pretand personal data, with updates every ninety
days. (Docket Entry No.1, page 3). He also compléhat the HPD placed him under a threat
of arrest for his failure to comply with the SORAndlitions attached to his parole releasél., (
page 4). Plaintiff claims that the HPD has plafasge information about him on the public sex
offender website, requires him to carry a blue adehtifying him as a sex offender, and has
denied him any residential move without seven daixsance notice. (Docket Entry No.22). He
also claims he has lost clothing, legal documeotgtis complaint, housing, and employment
from his arrest and has suffered significant emnmatiodisorder and stress with family
relationships. I¢l.).

The City defendants move for dismissal of pléiisticlaims against Mayor
Annise Parker and Police Chief Charles McClelladd, in their individual and official
capacities for failure to state a claim, and hamnok against the City of Houston because the City
is immune for its actions under the SORA. (Dodketry N0.27).

Rule 12(b)(6) authorizes the filing of a moti@ndismiss a case for failure to state
a claim upon which relief can be granted. “While@mplaint attacked by a Rule 12(b)(6)
motion to dismiss does not need detailed factuagations, a plaintiff's obligation to provide
the grounds of his entitlement to relief requiresrenthan labels and conclusions, and a
formulaic recitation of a cause of action's elemmentll not do.” Twombly 550 U.S. at 555

(internal citations and quotations omitted). A ptdf must allege enough facts to state a claim to
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relief that is “plausible” on its faceld. at 570. A claim is facially plausible when a ‘ipk#f
pleads factual content that allows the court tavditze reasonable inference that the defendant is
liable for the misconduct alleged.lgbal, 556 U.S. at 678. However, “[w]here a complaint
pleads facts that are merely consistent with andkzet’'s liability, it stops short of the line
between possibility and plausibility of entitlemeatrelief.” Id. (quotingTwombly 550 U.S. at
557) (internal quotations omitted). In ruling omRale 12(b)(6) motion, “courts must limit their
inquiry to the facts stated in the complaint anel documents either attached to or incorporated
in the complaint.”Lovelace v. Software Spectrum [n&8 F.3d 1015, 1017 (5th Cir. 1996).

Plaintiff does not allege that defendants Anrisgker or Clarence McClelland
were personally involved in the enforcement of ®®RA requirements or that they were
causally connected to any constitutional violatibat would subject them to liability under 42
U.S.C. 8 1983. Therefore, he fails to state arclagainst them in their individual capacitgee
Baker v. Putnagl75 F.3d 190, 199 (5th Cir. 1996).

Likewise, plaintiff's claims against Mayor Parkand Chief McClelland in their
official capacity are subject to dismissal becahsy are simply another way of pleading against
the City of Houston.SeeHafer v. Melg 502 U.S. 21, 25 (1991).

With respect to plaintiff's claims against theyCof Houston, municipal liability
under section 1983 requires “a policymaker; ancifipolicy; and a violation of constitutional
rights whose moving force is the policy or custonPiotrowski v. City of Houstqr237 F.3d
567, 578 (5th Cir. 2001) (quotirigonell v. Dep’t. of Social Service$436 U.S. 658, 694 (1978)).
These three requirements for municipal liabilitydan section 1983 serve to distinguish the
actions of government employees from those of thegqment itself.1d. Section 1983 does
not permit municipal liability asserted under treettine ofrespondeat superiorld. quotingBd.

Of Com'rs of Bryan County v. Browh20 U.S. 397, 403 (1997). “Isolated unconsuiodil acts
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by municipal employees will almost never triggeability” under section 1983.Id. quoting
Bennett v. City of Slidell728 F.2d 762, 768 n. 3 (5th Cir. 1984). Addity the policy or
custom must be the “moving force” behind the altegenstitutional violationId. at 580.

In this case, plaintiff states no municipal pglihat would give rise to a claim
under 42 U.S.C. § 1983. Moreover, a local law sergment authority as well as employees and
officers of a community supervision and correctiagepartment are immune from liability for
good faith conduct under SORA.eX. CoDE CRIM. PROC. Ann., art. 62.008 (Vernon 2006). A
local law enforcement authority, like the HPD, Iscaimmune from damages for conduct related
to the release of public information of a persoquieed to register under SORA only if the
information is public information under the SORAI. art. 62.009. Plaintiff makes no allegation
that the information released by the City of Honsi@s not public information.

In his response to defendants’ motion to dismpzintiff claims that the HPD
acted independently of the Texas Board of PardadsParoles by registering him in February
2010, three months before the Parole Board imptsedex offender registration requirements.
(Docket Entry No.18, page 3). He complains thatktiPD cannot produce documents that they
were ordered by DPS to register plaintiff as a sex offendeld.)( State law, however, requires
plaintiff to register regardless of whether the dkarBoard placed such requirements as a
condition of his paroleSeeTex. Cobe CRIM. PROC. ANN. 62.052 (Vernon 2006).

Plaintiff's allegations that the City of Houstbias installed false information on
its public sex offender website is also conclusand therefore, insufficient to state a claim.

His allegations that the HPD has required thatdmey a personal identification
card on his person at all times and denied himrasiglential move without seven days advance
notice are also without merit. State law, andthetCity of Houston, requires plaintiff to comply

with such provisions.SeeTex. Cobe CRIM. PROC. ANN., art. 62.055 (Vernon 2006) (change of
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address requirements)geX. Cobe CRIM. PROC. ANN., art. 62.060 (Vernon 2006) (requirements
related to driver’s license or personal identificat certificate). The HPD is the local law
enforcement authority, charged with authority téoece state law.

As previously noted, the Texas SORA requires a&eralition of parole that a
convicted sex offender register “with the local lanforcement authority in any municipality
where he resides or intends to reside for more skearn days” if he has a “reportable conviction
or adjudication.” Ex. Cobe CRIM. PRoOC. art. 62.051(a) (Vernon 2008). The TDPS determine
which local law enforcement agency serves as tfendér's primary registration authorityd.
art. 62.004. Plaintiff does not dispute that @igice of the Chief Charles McClelland of the
HPD is a “local law enforcement authority” as defirby state lawld. at 62.001(2).

The registration process involves completion eégistration form, provided by
the TDPS, which includes a substantial amount aqreal information about the offender such
as name, alias(es), date of birth, sex, race, hemgkight, eye color, hair color, social security
number, driver’'s license number, shoe size, andehanidress. Id. art. 62.051(c)(1). The
registration form also requires a recent color pgph or digital image of the offender and a
complete set of fingerprints; the type of offenke bffender was convicted of, the age of the
victim, the date of the conviction, and the punishithe offender received; whether the
offender was discharged, paroled, or released wenjle probation, community supervision, or
mandatory supervision; a list of each license tffender holds to practice or engage in a
particular business, occupation, or profession;tidrethe person is employed or is a student and
the name of each employer or institution of higlearning; and any other information required
by the TDPS.Id. art. 62.051(c)(2)-(7). A person subject to SORAst apply to the TDPS for

an original or renewable driver’s license or peedadentification certificate and annually renew
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the same until his duty to register expiréd. art. 62.060See alsaex. TRANSP. CODE ANN., 88
521.103, 521.101 (Vernon 2007).

After initial registration and verification progg an offender must, among other
things, (1) report in person periodically to verihe registration information, (2) report in person
a change of address or lack of address, and (3pleten sign, and return any nonforwardable
verification form sent to the offender’s last rejgor address. The local law enforcement
authority designated as the person’s primary redieh authority by TDPS “may direct the
person to report to that authority to verify théommation in the registration form maintained by
the authority for that person.ld. art. 62.058(b). The authority is mandated to megthe person
to produce proof of his identity and residence betbe authority gives the registration form to
the person for verification. Id. art. 62.058(b). If an offender fails to complythviany
requirement of Chapter 62, the offender may beggwawith a felony.ld. art. 62.102.

Plaintiff does not dispute that he was residimghie City of Houston or that the
HPD was his primary registration authority; nor slgglaintiff dispute that he was not in
compliance with the Texas SORA registration lawshat he faced the possibility of arrest for
failure to comply with such laws. Plaintiff's pldiags, therefore, fail to give rise to a cognizable
claim against the City defendants and are subpedisimissal.

C. Injunctive Relief

Rule 65 of the Federal Rules of Civil Procedumvegns the granting of
preliminary injunctions and temporary restrainingeys. To obtain a preliminary injunction, a
plaintiff must show: (1) a substantial likelihootlsuccess on the merits, (2) a substantial threat
that the plaintiff will suffer irreparable injuryf ithe injunction is not granted, (3) that the
threatened injury outweighs any damage that thenatjon might cause the defendant, and (4)

that the injunction will not disserve the publi¢erest. See Planned Parenthood of Houston and
14



Southeast Texas v. Sanch#@3 F.3d 324, 329 (5th Cir. 2005). Injunctivéefein the form of
“superintending federal injunctive decrees diragtatate officials” is an extraordinary remedy.
See Morrow v. Harwell768 F.2d 619, 627 (5th Cir. 1985). Because iansextraordinary
remedy, a preliminary injunction may only be grahtethe plaintiff has “clearly carried the
burden of persuasion’ on all four requirementBfanned Parenthoqd403 F.3d at 329 (citation
and quotation omitted).

In order to obtain a permanent injunction, plifintust establish: (1) actual
success on the merits; (2) a substantial thremtegdarable injury if the injunction is not granted
(3) that the threatened injury to him outweighs titmeatened injury to defendants; and (4) that
the injunction does not harm the public intere§ee Harris County, Texas v. CarMax Auto
Superstores, Inc177 F.3d 306, 312 (5th Cir. 1999). The failuseestablish any one of these
factors if fatal to a claim for injunctive relieMedlin v. Palmer874 F.2d 1085, 1091 (5th Cir.
1989).

Plaintiff's pleadings do not show a substaniielihood of success on the merits;
therefore, he is not entitled to either preliminarypermanent injunctive relief.

D. Joinder

Plaintiff seeks joinder of Therapist Raymond Xum Jr. and Parole Officer
Trent Sherman on grounds related to the revocatidris parole in 2012. (Docket Entry No.32).
Plaintiff did not assert claims regarding the reataan of his parole in his original complaint and
has not filed an amended or supplemental complethtrespect to the same. He states no facts
to show that either Johnson or Sherman are negegagies to the complaint before the Court.
SeeFeD. R.Civ. PrRoc. 19(a). Therefore, the Court will deny his redqdesjoinder.

To the extent that plaintiff seeks to amend gupdement his complaint by this

Motion for Joinder of Parties with Notice of Rel{@ocket Entry No.32), the Court notes that by
15



such motion, plaintiff seeks to add new claims padies regarding the actual 2012 revocation
proceedings, which occurred after he filed theinagcomplaint. Kd.). Therefore, such action
is properly construed as a motion to supplemeneuRiile 15(d) of the Federal Rules of Civil
Procedure. By its plain language, Rule 15(d) peynai party to plead “any transaction,
occurrence, or event that happened after the datee@leading to be supplemented.EDER.
Civ. P. 15(d).

In the Motion for Joinder, plaintiff seeks to amlehis complaint to include actual
and punitive damages from each named defendarack@d Entry No.32, pages 5-6). He also
seeks an injunction (1) forbidding the City of Htars and Rissie Owens from imposing the
requirements of Chapter 62 of the Texas Code ahi@eal Procedure on him; (2) ordering that
plaintiff be restored to the drug conviction anatsace parole case-load; and (3) ordering that
plaintiff be granted an annual reporting scheduith ywermission to travel out-of-state.ld.(
page 5).

Plaintiff filed the Motion for Joinder after th@ity defendants filed their motion
to dismiss. Granting plaintiff leave to file thssipplemental complaint would delay disposition
of the claims against the present defendants, ligezausing them prejudice. Therefore, to the
extent that plaintiff's pleading is a supplemeraimplaint, the Court will deny him leave to file
the same. To the extent that plaintiff complaimat this due process rights were violated during
the 2012 revocation process, his remedy is todilether civil rights suit under 42 U.S.C. §
1983.

I1l. Conclusion

Based on the foregoing, the Court ORDERS thewig:

1. Plaintiffs Motion for Joinder of Parties or to Salpment his
Complaint (Docket Entry No.32) is DENIED.
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6.

7.

Plaintiffs motions for service of process, discoveand
admissions (Docket Entries N0.30, No.33, No.34 48pare also
DENIED.

The Amended Motion to Dismiss filed by defendais City of
Houston, Annise Parker, and Charles McClelland debd&Entry
No0.13) is GRANTED. All claims against these defamid are
DISMISSED WITH PREJUDICE for failure to state ainta

All claims against defendants the Texas Board add&s and
Paroles and Rissie Owens are DISMISSED WITH PREGHDI
pursuant to 28 U.S.C. § 1915A.

Plaintiff's requests for injunctive relief (DockeEntries No.1,
No.22) are DENIED.
This civil rights action is DISMISSED WITH PREJUDEC

All other pending motions, if any, are DENIED.

The Clerk shall provide a copy of this Order to plagties.

SIGNED at Houston, Texas, this 6th day of Aughéd,3.

-

W-f—/ﬁd.’._‘

MELINDA HARMON
UNITED STATES DISTRICT JUDGE
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