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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION
ALICIA RODRIGUEZ, et al,

Plaintiffs,
VS. CIVIL ACTION NO. 4:12-CV-1831
GOLD & SILVER BUYERS, INC. et al,

Defendants.

w W W W W W W W

OPINION AND ORDER

Pending before the Court are three motions: @)Motion to Dismiss for Failure to State
a Claim (Doc. 20), filed by Defendants; (ii) the ttm for Conditional Certification (Doc. 29),
filed by Plaintiffs; and (iii) the Motion for Equible Tolling (Doc. 32), also filed by Plaintiffs.
Upon review and consideration of these documentstla® relevant legal authority, and for the
reasons stated below, the Court concludes thah¢i)motion to dismiss for failure to state a
claim should be denied; (ii) the motion for conaiital certification should be granted in part; and

(iif) the motion for equitable tolling should berded.

Background
On June 19, 2012, Plaintiffs Alicia Rodriguez, J&s®riguez, Martin De La Rosa, and
Sylvia De La Rosa (collectively “Plaintiffs”) filethis suit on behalf of themselves and those

similarly situated against Defendants Gold & Sihguyers, Inc. (*GSB”), Brian Culwell

! Responsive pleadings include the following:

Plaintiffs’ Response to Defendants’ Motion to Disefor Failure to State a Claim (Doc. 22)
Defendants’ Reply in Support of their Motion to Biss for Failure to State a Claim (Doc. 24)
Defendants’ Response in Opposition to Plaintiffgitddn for Conditional Certification (Doc. 31)
Defendants’ Response in Opposition to Plaintiffsitidn for Equitable Tolling (Doc. 33)
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(“Culwell”), Gold & Silver Sellers, Inc. (*GSS”), rad Graymeiren Holdings, LLC
(“Graymeiren”) (collectively “Defendants”) for viations of the Fair Labor Standards Act
(“FLSA"), 29 U.S.C. § 20let. seq Plaintiffs allege that they and the other putatclass
members were employed by Defendants as “regionia lgayers” in over one-hundred store
locations throughout the United States. Pl.’s agCompl., Doc. 1 Y 4, 32; Doc. 29 { 8.
According to Plaintiffs, at the time of their empioent, they performed the duties of nonexempt
employee$and regularly worked in excess of forty hours week. Doc. 1 1 2, 38. Plaintiffs
allege that Defendants compensate gold buyers anirso a companywide commission pay
method, whereby they receive a base pay of $5@aeplus commissions, if any. Doc. 1  35;
Doc. 29 {1 6-7. According to Plaintiffs, because tommissions vary from week to week and
at times drop below the FLSA minimum wage and onertrequirements, Defendants willfully
violated the FLSA by implementing this payment snbdor nonexempt employees. Doc. 1 11
3, 35; Doc. 29 § 7. Defendants counter that itsl douyers are exempt, commission-based
salespeople “whose pay over a representative pefiddne exceeded 150% of the required
minimum wage.” Doc. 31 at 13. On November 13,2@efendants filed a motion to dismiss
for failure to state a claim. On January 29, 20B&intiffs filed a motion for conditional
certification, followed by a motion for equitablaling of the statute of limitations on March 28,

2013. All three motions are ripe for adjudication.

[l Defendants’ Motion to Dismiss for Failure to Statea Claim

In their Rule 12(b)(6) motion to dismiss, Defendamtrgue that Plaintiffs have not

2 According to the Complaint, Plaintiffs primary ¢ included cleaning and maintaining their asgigsteres,
entering and balancing transactions, and answehoge calls for Defendants. Doc. 1 1 2, 33. iTdhaiies which
could result in commissions, such as promotingotigness and looking for new business, comprisédaamall
portion of their duties. Doc. 1  36.
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pleaded sufficient facts to state a claim underRh8A. Doc. 20. They contend that Plaintiffs
have failed to provide specific facts illustratitigat (1) Defendants are employers under the
FLSA or that Defendants form a “single enterprisath that they should be held jointly liable;
(2) Defendants failed to pay Plaintiffs minimum \eagy overtime; and (3) other employees are
similarly situated and are also entitled to relieDoc. 20 at 4-11. Plaintiffs responded to
Defendants’ motion to dismiss (Doc. 22) and asKesl Court to take judicial notice of the
pending state court case between the parties whBrefendant GSB filed suit against Plaintiffs
seeking enforcement of noncompete covenants cautdim employment agreements between
the parties. Original Pet. 1 31-47, Doc. 22-1.

A. Legal Standard

In Bell Atlantic Corp. v. TwombJ\650 U.S. 544, 555 (2007), aAghcroft v. Igbal 556
U.S. 662 (2009), the Supreme Court confirmed thaeR2(b)(6) must be read in conjunction
with Rule 8(a), which requires “a short and plastesment of the claim showing that the pleader
is entitled to relief.” FED. R. CIV. P. 8(a)(2)To survive a [Rule 12(b)(6)] motion to dismiss, a
complaint must contain sufficient factual mattexgepted as true, to ‘state a claim to relief that i
plausible on its face.” Igbal, 556 U.S. at 678 (quotingwombly 550 U.S. at 570). In
determining plausibility, courts should first digeed “formulaic recitation[s] of the elements” of
the legal claim as conclusoryd. at 662. Second, the court must assume the truth of alu&ct
allegations and determine whether those factualgations allege a plausible claingee id.
“Determining whether a complaint states a plausitddem for relief will . . . be a context-
specific task that requires the reviewing courdtaw on its judicial experience and common

sense. But where the well-pleaded facts do nanpehe court to infer more than the mere

% The state court petition provides the starting adtemployment for each named Plaintiff. Doc.129§ 19-20.
Exs. A-1, A-2, A-4, and A-6 attached to the stadart petition are employment agreements between etihe
named Plaintiffs and “Graymerien Holdings, LLC db&Gold & Silver Buyers.”
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possibility of misconduct, the complaint has allggeout it has not ‘show[n]'—‘that the pleader
is entitled to relief.”” Id. (internal citation omitted)quoting FED. R. CIV. P. 8(a)(2)). If the
facts fail to “nudge [the] claims across the linenhi conceivable to plausible, [then the]
complaint must be dismissedTwombly 550 U.S. at 570.

On a Rule 12(b)(6) review, the court may considdoctments attached to or
incorporated in the complaint and matters of whidcial notice may be taken.U.S. ex rel.
Willard v. Humana Health Plan of Texas In836 F.3d 375, 379 (5th Cir. 2003) (citibgvelace
v. Software Spectrum IncZ8 F.3d 1015, 1017-18 (5th Cir. 1996)). “A judity noticed fact
must be one not subject to reasonable disputeainittis either (1) generally known within the
territorial jurisdiction of the trial court or (2apable of accurate and ready determination by
resort to sources whose accuracy cannot reasohalgyestioned.” FED. R. EVID. 201(b).
Taking judicial notice of public records directlglevant to the issue in dispute is proper in a
Rule 12(b)(6) review and does not transform theionointo one for summary judgmenEunk
v. Stryker Corp.631 F.3d 777, 780 (5th Cir. 2011).

B. Discussion

An employer violates the FLSA if it fails to payvayed employees at least one and one
half times their normal rate for hours worked ircess 40 hours per work week, or fails to pay
covered employees a minimum wage of $7.25 per hpalk).S.C.8§8§ 206-207. In order to plead
a FLSA claim for unpaid overtime or minimum wagegintiffs must indicate sufficient facts to
support (1) that they were nonexempt employeesefémants; (2) that they worked in excess
of forty hours per week; and (3) that they did meteive minimum wage or overtime
compensation.

In addition to considering the complaint, the Cdakes judicial notice of the petition in
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the pending state court case between Defendant$kmatiffs, No. 2012-13509 in the 295
District Court of Harris County, Texas, and the pmate filings of GSS with the Texas
Secretary of State, and construes both in favahefPlaintiffs. Plaintiffs allege that they were
employees of Defendant and they performed dutigswbuld classify them as nonexempt. Doc.
1 9 2. Plaintiffs further allege that they workiedexcess of 40 hours per work week, and that
Defendants’ compensation scheme of $50 per dayqolosnissions deprived them of minimum
wages and overtime. Those are factual allegatiooisinere legal conclusions. At the pleading
stage, Plaintiffs’ allegations are sufficient tatsta claim under the FLSASee e.g., Hoffman v.
CemexNo. H-09-3144, 2009 WL 4825224, at *3 (S.D. TPec. 8, 2009)Qureshi v. Panjwani
No. H-08-3154, 2009 WL 1631798, at *3 (S.D. Texad®, 2009) (finding plaintiffs’ allegations
that they were nonexempt, regularly worked mora toaty hours per week, and were not paid
time-and-a-half to be factual allegations and egal conclusions).

Despite the fact that Plaintiffs have brought thates court petition to the Court’s
attention, Defendants persist in arguing that Bfénhave failed to assert allegations sufficient
to demonstrate that they fall within the FLSA défon of “employer.” Doc. 24 at 2-5. The
Court does not agree. The contention that a pdaticdefendant is an employer “is the very
definition of a factual allegation upon which plafifs are entitled to offer proof.”Moreno v.
EDCare Mgmt, InG.243 F.R.D. 258, 260 (W.D. Tex. 2007) (citiigbin v. Chambers Const.
Co, 15 F.R.D. 47, 49 (D. Neb. 1952) (dismissal natified by complaint’s failure to allege
each and every factual element requisite to statuan employer)).See also McLauglin v.
Intrepid Holdings, Ing. No. 4:08-cv-798, 2008 WL 4692386, at * 2 (S.DxT©ct. 22, 2008)
(finding that it would be premature to dismiss defants on the basis that they may not fall

within the definition of “employer” under the FLSAnd that additional discovery on the issue of
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defendants’ relationships with one another and \pithintiffs should be conducted). At this
stage, Plaintiffs have offered sufficient factslemonstrate that Defendants are employers under
the FLSA. Additional discovery on the existenceadkingle enterprise” or “joint relationship”
among Defendants should be conducted.

Defendants also contend that Plaintiffs have negat sufficient facts to infer violations
of the FLSA’s overtime and minimum wage provisionét this stage of the litigation, the
allegations permit the Court to infer that Defertdartompensation scheme for nonexempt
employees violated the FLSA. The complaint needl m® “replete with detailed factual
allegationsl[,]” . . . as long as it puts Defendamtsnotice that the claim is for unpaid overtime
and minimum wages under the FLSAdoffman 2009 WL 4825224, at *3 (citing\cho v.
Cort, No. C09-001572009 WL 3562472, at *2, 3 (N.D. Gatt. 27, 2009) (“It cannot be the
case that a plaintiff must plead specific instanoksinpaid overtime before being allowed to
proceed to discovery to access the employer’s dsc). After construing both the complaint
and the judicially noticed facts in favor of Plaifst, the Court finds that Defendants’ motion to

dismiss must be denied.

1. Plaintiffs’ Motion for Conditional Certification

In their motion for conditional certification und@® U.S.C. § 216(b), Plaintiffs request
that the Court conditionally certify the followiradgss:

“All of Defendants’ current and former employeeshnthe title of “regional gold

buyer” whose jobs were to purchase gold and othesigus metals from walk-in

sellers and were paid pursuant to the pay methdiftytiollars ($50.00) base pay

plus bonuses, if any, during the three-year pebeidre June 19, 2012, the date of
filing of this Complaint, to the present.”

6/16



Plaintiffs state that “Defendants’ employment picetis widespread, throughout the
state[s] of Texas, Colorado, and California,” ahdttgold buyers in each of Defendants’ over
100 stores are compensated in the same manner. 2BdE 8. In support of their motion for
conditional certification, Plaintiffs submitted &vaffidavits from three of the four named
Plaintiffs and two additional affiants employed Dgfendants in Harris County, Texas. Pl.’s
Affs., Doc. 29-1 — 29-5, Ex. A-E. Each affidastidentical, except for a few blanks wherein the
affiants have handwritten their names, dates ofleyngent, any job duties apart from those
standard duties that are listed, and the approeimamber of hours worked each day and week.
Each boilerplate affidavits states:

“During my employment, | became familiar with thengpany's pay and

scheduling practices as they apply to all gold bsiyeDoc. 29-1 — 29-5, Ex. A-E,

14.

“Based on my experience working for Defendantss iy firm belief that the

above-described pay practices are used for all@wepk working as gold buyers.

Such individuals may also be interested in joirangwsuit against Defendants in

order to recover unpaid wages and unpaid overtimges.” Doc. 29-1 — 29-5,

Ex. A-E, 1 8.

In Defendants’ response, they argue that Plastiffotion fails to meet even the very
lenient evidentiary burden required at this stafythe litigation to show that similarly situated
individuals exist. Defendants assert that thedaffits are conclusory and unsupported. They
point out that all of the named Plaintiffs and afiis were employed in Harris County, Texas,
and the California and Colorado entities, whichrRifis allege use the same pay practices, were

not even incorporated until June and October ofl2@dspectively, several months after four of

the five named Plaintiffs ceased employment wittieBdants: Doc. 31 at 5; Decl. of Amelia

The affiants’ dates of employment are as follows:

» Alicia Rodriguez: Mar. 2010 — Feb. 2011 (Doc. 2%E%, A 1 3)

« David Castellano: Feb. 2010 — Dec. 2010 (Doc. 28X B 1 3)

e Sylvia De La Rosa: Dec. 2009 — Dec. 2010 (Doc. 28x3 C 1 3)
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Culwell, Doc. 31-1 T 10. Therefore, Defendantsuarghe Plaintiffs could not possibly have
personal knowledge of Defendants’ pay practicesidatof Harris County. Doc. 31 at 4, 11.

A. Legal Standard

Section 216(b) of the FLSA permits an employeertogban action “for and [on] behalf
of himself . . . and other employees similarly ated.” 29 U.S.C. 216(b). To certify a collective
action under the FLSA, two requirements must bisfead. “First, the named representative and
the putative members of the prospective FLSA classt be similarly situated. Second, the
pending action must have a general efferigland v. New Century Fin. Cor@@70 F.Supp. 2d
504, 507 (M.D. La. 2005). Class treatment is nmprapriate where the action arises from
circumstances that are “purely personal to thenpfgi and not from any generally applicable
rule or policy.” Id.

The Fifth Circuit has noted the two different tetitat courts apply to determine if the
putative class members are “similarly situateMboney v. Armaco Srvcs. C64 F.3d at 1213~
14 (5th Cir. 1995). Like most district courts,sHCourt has generally adopted the two-stage
approach articulated inusardi v. Xerox Corpl18 F.R.D. 351 (D.N.J.1987), which consists of
() a notice stage, followed by (ii) a decertificat stage. See Sandoz v. Cingular Wireless
LLC, 553 F.3d 913, 916 n.2 (5th Cir. 2008) (findingttt@llective actions typically proceed in
two stages”). At the notice stage of thasardi approach, the district court first makes a
preliminary determination of whether potential ptdfs are similarly situated to the named

plaintiff. Mooney,54 F.3d at 1213-14. If they are, then the coortddionally certifies the

» Jose Rodriguez: May 2010 — Jan. 2012 (Doc. 29-4DE% 3)
* Francisco Garza: Sept. 2010 — Dec. 2010 (Doc. BX5E 1 3)

® A second, less common approach is the “spuriolasiscaction procedure employedShushan v. Univ. of
Colo.,132 F.R.D. 263 (D. Co0l0.1990), which analyzesaxillre certification according to the Rule 23 clasSon
requirements; i.e., numerosity, commonality, typigaand adequacy of representation.
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action and authorizes notice to potential plaistitb opt in, and the suit “proceeds as a
representative action throughout discoverid’ at 1214. Generally, after the close of discovery,
the defendant initiates the second stage by fdimgotion for “decertification.”ld. At this stage,
the Court makes a factual determination from discp\evidence of whether the plaintiffs are
“similarly situated.” Id. If the court determines from discovery eviderita the plaintiffs are in
fact similarly situated, then the case continuea aspresentative actionld. If the court finds
that the plaintiffs are not similarly situated, nhide class is decertified, the “opt-in” plaintitise
dismissed without prejudice, and the original piffim proceed to trial on their individual
claims. Id. at 1213-14.

At the notice stage of tHausardianalysis, plaintiffs bear the burden to establit they
are similarly situated to other employees in theppsed classEngland 370 F. Supp. 2d at 507.
Courts determine whether the burden has been nreg as‘fairly lenient standard,” requiring
only “substantial allegations that the putativesslanembers were together the victims of a single
decision, policy, or plan infected by discriminatid Mooney,54 F.3d at 1214, n.8 (citing
Sperling v. Hoffman-La Roche, In¢18 F.R.D. 392, 407 (D.N.J. 19883ge also England70
F. Supp. 2d at 507-08 (Plaintiffs must offer suppar“some factual nexus which binds the
named plaintiffs and the potential class membegetteer as victims of a particular alleged
[policy or practice].”). A court will customarilynake a decision “based only on the pleadings
and any affidavits which have been submittediooney 54 F.3d at 1213-14. Generally, to
meet this burden, a plaintiff must show “(1) thes@ reasonable basis for crediting the assertion
that aggrieved individuals exist; (2) those aggetbvndividuals are similarly situated to the

plaintiff in relevant respects given the claims atefenses asserted; and (3) those individuals
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want to opt in to the lawsdit Morales v. Thang Hung CorpNo. 4:08-2795, 2009 WL
2524601, at *2 (S.D. Tex. Aug. 14, 2009) (citiMgynor v. Dow Chemical CoNo. G-07-0504,
2008 WL 2220394, at *6 (S.D. Tex. May 28, 2008jguirre v. SBC Commc’ns, IncNo.
Civ.A.H-05-3198, 2006 WL 964554, at *6 (S.D. TexprA1l, 2006) (same). “[C]ourts who
have faced the question of whether movants eskeulisubstantial allegations have considered
factors such as whether potential plaintiffs wetentified . . .; whether affidavits of potential
plaintiffs were submitted . . .; and whether eviceof a widespread discriminatory plan was
submitted.” England 370 F. Supp. 2d at 508 (quotikgR Block, Ltd. v. Housderi86 F.R.D.
399 (E.D. Tex. 1999).

B. Discussion

Utilizing the two-step process recognized_usardi the Court finds that Plaintiffs have
failed to present sufficient evidence that simiylasituated plaintiffs exist outside Harris County,
Texas. Although the standard to satisfy the fetdp is lenient, the Court still requires
“substantial allegations” that the putative classnmbers are similarly situated to the plaintiffs
with regard to job requirements and pay provisioNsllatoro v. Kim Son Rest., L.P286 F.
Supp. 2d 807, 810 (S.D. Tex. 2003). All Plaistiffave done to satisfy their burden is to submit
boilerplate affidavits with conclusory unsupportaitegations. In their motion for conditional
certification, Plaintiffs identified other potentiplaintiffs in California and Colorado. The
contention that other potential plaintiffs existtirese two states specifically appears arbitrary to
the Court, as Defendants operate stores in at $asither states. Doc. 29 { 8 n.1 (referring
Court to Defendants’ website). Even if the Coudrevinclined to find that similarly situated

employees exist in those states or beyond, Plsrdve not offered any facts to support that

® Some courts have rejected this third non-statuttegnent. See, e.g., Dreyer v. Baker Hughes Oilfield Operetjo
Inc., No. H-08-1212, 2008 WL 5204149, at *3 (S.D. Tegc[l1, 2008).
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conclusion. They have not submitted a single atfidfrom even one gold buyer employed
outside Harris County. Further, the affidavitstthave been submitted make no reference to
how gold buyers in other states are similarly se@dain terms of job requirements or pay
provisions. While the merits of the gold buyerissification as nonexempt employees are not
pertinent to the certification analysis, Plaintiffisust show that gold buyers outside Harris
County have similar job requirements to show tiatytare similarly situated. Apart from a
general statement that Defendants employ gold Buygoughout the United States, Plaintiffs
offer no evidence that gold buyers in other stdtage similar job duties. Additionally, the
affidavits contain nothing to show how the affiardame to have personal knowledge of
Defendants’ pay practices or how they came to laoftofessedly “firm belief” that such pay
practices are employed “for all employees workiagyald buyers.”

“[U]nsupported assertions of wide-spread FLSA wiolas, such as the ones made here,
[will] not satisfy the movant’'s 216(b) burden.H&R Block, Ltd, 186 F.R.D. at 400 (citing
Haynes v. Singer Co., In696 F.2d 884 (11th Cir. 1983pee also Blake v. Hewlett-Packard
Co, No. 4:11-cv-592, 2013 WL 3753965, at *12 (S.D.xTduly 11, 2013) (finding two
declarations from a single office of defendant “tneager to support conditional certification on
a nationwide scale”). The affidavit evidence offrby Plaintiffs from David Castellano and
Francisco Garza shows only that there are gold fisugenilarly situated to Plaintiffs within
Harris County. Plaintiffs have not offered the @aaireasonable basis to credit their assertion
that similarly situated individuals exist beyondrk® County. See Griffith v. Wells Fargo Bank,
N.A, No. 4:11-cv-1440, 2012 WL 3985093, at *5 (S.DxT&ept. 12, 2012) (holding that
although Plaintiff felt pressure to perform uncomgsted overtime work, there was no

indication of similarly situated plaintiffs natiomgde); Wilson v.Navika Capital Group, L.L.C.
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No. H-10-1569, 2011 WL 302076, at *3 (S.D. TexyJ22, 2011) (finding plaintiffs’ allegations
regarding their employment at two of defendantstelsodid not support a conclusion that
similarly situated employees existed at other Isodg¥ned or operated by defendanE)gland
370 F. Supp. 2d at 511 (denying certification whitwe plaintiffs failed to show evidence of a
nationwide illegal policy). Plaintiffs’ affidavitare insufficient to suggest that potential pldisti
outside Harris County may be victims of a widesgdrgalicy or practice. Accordingly, the
Court concludes that the prospective class maydecbnly “regional gold buyers” employed in

Harris County, Texas.

V. Notice

Having concluded that a notice of collective actisrappropriate in this case only for
gold buyer employees in Harris County, Texas, tlair€Cnow considers whether Plaintiffs’
proposed notice and discovery is proper. Plagtifiquest this Court to approve the proposed
notice and consent forms and order Defendantsdduge the names and all known addresses,
phone numbers, dates of birth, and email addrédssadl class members within ten days of entry
of the Court’'s order. Doc. 29 qf 11, 33; PIl. Psgab Notice, Doc. 29-6, Ex. F. Plaintiffs
propose that the notice and consent forms be mhydist class mail and electronic mail to all
potential opt-ins for the entire three-year petedore this lawsuit was filed. Doc. 29  31.

Defendants object to Plaintiffs’ proposed noticetba following bases: (1) the notice
does not include a copy of the opt-in form; (2) twdice improperly instructs recipients to mail
the opt-in form back to Plaintiffs’ counsel; (3)etimotice does not include Defendants’ position

with regard to the claimlsand sets forth Plaintiffs’ contentions in an egéat and bolded font;

" Defendants offer that the following descriptiortioéir contentions be included in the notice: “Drefendants
vigorously dispute the Plaintiffs’ contentions aasbert, among other things, that any gold buyérged to have
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and (4) the notice “downplays the burdens opt-iy fiace” if they decide to participate in the
collective action. Doc. 31 at 12-13. Defendantgect to Plaintiffs’ method of notice and
proposed discovery on the following bases: (1)dtmosed time period (three years from when
the lawsuit was filed) is wrong as a matter of lagcause limitations are not tolled with respect
to potential plaintiffs unless and until they opt (2) email notification should not be permitted
as it may create risks of distortion or misleadmgfification and no justification has been
provided; (3) the personal information requestettiisas all known email addresses and phone
numbers, dates of birth, and dates and locationemployment) exceeds that which is
appropriate or necessary to effectuate notice. effnts further argue that ten days is an
unreasonably short amount of time in which to poedthe requested information, and they are
entitled to thirty days.

Courts have discretion in deciding how notice istributed. See Mooney54 F.3d at
1214;Hoffman-La Roche, Inc493 U.S. at 169 (“[C]ourts have discretion, irpagpriate cases,
to implement 29 U.S.C. § 216(b) . . . by facilitgfi notice to potential plaintiffs.”)Ali v.
Sugarland Petroleum2009 WL 5173508, at *3 (“[T]he court may exerci$e discretion in
defining the class of plaintiffs who will receiveotice and how they will be notified.”). The
Court sustains Defendants’ objections with regarthé notice and instructs the parties to submit
a jointly prepared proposed notice and opt-in fovithin 14 days of the issuance of this order.
“[T]he notice must inform potential class that thegy contact any attorney of their choosing to

discuss the case.Tolentino v. C & J Spec-Rent Srvcs. |6 F. Supp. 2d 642, 655 (S.D. Tex.

been employed by any of the Defendants were atlalant times exempt, commission-based salespeapling
for retail/service establishments, and whose pa&y awepresentative period of time exceeded 150&teofequired
minimum wage. Additionally, the Defendants beli¢hat this lawsuit was filed by the named Plaistiff
retaliation for a state court suit initiated agaiiem for stealing gold from Graymeiren and/or @G&lSilver
Buyers, Inc., and/or violating covenants againstetition that they executed. Defendants alsaigatie asserting
counterclaims against, or seeking offset from, p@nson who breached fiduciary duties owed durimg th
employment with any or all of the Defendants.” cD81 at 13.
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2010) (citingYaklin v. W-H Energy Servs., In&No. C-07-422, 2008 WL 1989795, at *4 (S.D.
Tex. Oct. 5, 2006)). Additionally, “class memb&rso wish to opt-in must return their opt-in
forms to the Court, not to counsel for Plaintiffld. The jointly prepared proposed notice may
include a brief explanation of both Plaintiffs’ dentions and Defendants’ bases for disputing
liability, but any language that may be viewed laseatening or retaliatory will be excised.
Finally, as the Court discusses below, the statitdimitations is not tolled for potential
plaintiffs during the pendency of a motion for desation. Therefore, the class period shall
commence three years from the Court’s approvahefriotice, not three years from the date of
the complaint, as suggested by Plaintiffs.

The Court orders Defendants to produce the narast khown addresses, last known
phone numbers, and last known email addrédsesll potential class members within 14 days
of entry of this Order. The Court does not finatthliscovery of all known addresses, phone
numbers, email addresses, dates of birth, and datetocations of employment for all potential
class members is warranted at this time. Uponicseifit showing of the necessity of this
information, the Court may modify this Order to lumte additional personal information of the

potential class members.

V. Plaintiffs’ Motion for Equitable Tolling
Plaintiffs request that the Court equitably tok thtatute of limitations in order to avoid

prejudice to the rights of potential class membauwsing the pendency of their motion for

8 In support of the assertion that Defendants miirenail addresses for the members of the certifiasss,
Plaintiffs include an exhibit (Doc. 29-7) depicting email sent to addresses with an “@gsbuyers.domiain.
Defendants object to Plaintiffs’ exhibit and mowestrike it for lack of authentication. Defendamtion to strike
is denied. Courts do not require conclusive padatuthenticity before allowing the admission dflited
evidence, and the presence of a date and timeedft. G supports a finding that the evidence iatvthe
proponents claim it to belnited States v. Jimenez Lop8Z3 F.3d 769, 772 (5th Cir. 1989) (citibgited States v.
Lance 853 F.2d 1177, 1181 (5th Cir. 1988)).
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conditional certification. Doc. 32 § 8. An FLSAuse of action “may be commenced within
two years after the cause of action accrued .xcem that a cause of action arising out of a
willful violation may be commenced within three yeafter the cause of action accrued.” 29
U.S.C. § 225(a). In a collective action, the dtawf limitations for a named plaintiff runs from
the date that the plaintiff files his complaint, ileht begins to run for an opt-in plaintiff fronhé
opt-in date. Sandozp53 F.3d at 916-17 (citingtkins v. Gen. Motors Corp/01 F.2d 1124,
1130 n.5 (5th Cir. 1983). Courts strictly consttiie FLSA'’s limitations provision and allow for
tolling only in extraordinary circumstanceSee e.g., McKnight v. D. Houston, Int56 F. Supp.
2d 794, 808 (S.D. Tex. 2010) (“Congress did notvigl® for tolling while a court considers
whether to certify a case as a collective actiodeurthe FLSA. Rather, Congress ‘expressed
concern that an opt-in plaintiff should not be atdeescape the statute of limitations bearing on
his cause of action by claiming that the limitaigreriod was tolled by the filing of the original
complaint.”™) (quotingGrayson v. K Mart Corp.79 F.3d 1086, 1106 (11th Cir. 1996)). “The
limitations period is not tolled with respect totgatial plaintiffs unless and until they opt in to
the case.” Quintanilla v. A & R Demoalition, In¢.No. Civ.A.H-04-1965, 2005 WL 2095104
(S.D. Tex. Aug. 30, 2005). The record before theur€ reflects no facts of extraordinary
circumstances that justify tolling the statute iohitations in this case. Therefore, Plaintiffs’

motion for equitable tolling of the statute of liadions is denied.

VI. Conclusion
For the foregoing reasons, it is hereby
ORDERED that Defendants’ 12(b)(6) Motion to Dismiss (D@€) is DENIED. It is

further
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ORDERED that Plaintiffs’ Motion for Conditional Certificatn (Doc. 29) is
GRANTED IN PART , and the following class is conditionally certdie

“All of Defendants’ current and former employeesHarris County, Texas with

the title of “regional gold buyer” whose jobs wee purchase gold and other

precious metals from walk-in sellers and were gaitgsuant to the pay method of

fifty dollars ($50.00) base pay per day plus bosu#feany, during the three years

prior to the date that notice is approved by thosi€”

It is further

ORDERED that counsel for Plaintiffs and Defendants submitjointly prepared
proposed Notice to Potential Class Members revisegiccordance with this Order within 14
days of entry of this Order. It is further

ORDERED that Defendants produce to Plaintiffs in a usabdetronic format no later
than 14 days from the entry of this Order, the rgnest known addresses, last known phone
numbers, and last known email addresses for adinpiad class members. It is further

ORDERED that Plaintiffs’ Motion for Equitable Tolling ofhe Statute of Limitations

(Doc. 32) isDENIED.

SIGNED at Houston, Texas, this 24th day of Septn013.

-

W-f—/ﬁd.’._‘

MELINDA HARMON
UNITED STATES DISTRICT JUDGE
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