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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION
PROSREVENUE MANAGEMENT, LP,
Plaintiff,

§
§
§
§
V. § CIVIL ACTION NO. 12-cv-2137
§
TERRY WESLEY AYERS, 8§

§

§

Defendant.

MEMORANDUM AND ORDER

Pending before the Court is Defendantry&Vesley Ayers’s (“Ayers”) Motion to
Dismiss First Amended Complaint for lack mérsonal jurisdiction. (Doc. No. 18.) After
considering the motion, all responses theretd,tha applicable law, the Court finds that
Ayers’s Motion to Dismiss First Amended Complaint musDiEeNI ED.

l. BACKGROUND

This case is brought by Plaintiff 8 Revenue Management, LP (*PROS”)
against Ayers for fraud and breach of fiducidty. PROS is a liited partnership with
its corporate headquarters gmancipal place of business Houston, Texas. (Doc. No.
12, hereinafter “First Amended Complaint” § 3.) PROS alleges that Ayers was
continuously employed with another company, Dassault, while employed full-time with
PROS.

In 2011, PROS used third-party recrusteto recruit an Executive Account

Manager in California.lf. at  8.) The recruiters identified Ayers as a candidate and in
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March 2011, he accepted full-time employmenth PROS as an Executive Account
Manager. id.) On March 31, 2011, Patricia MillerNiller”), PROS’sHuman Resources
Director at that time, sent Ayers a letteorfr her office in Houston, Texas to offer him
the position. Id.) Ayers signed and returned tber letter (“Offer Letter”). [(d.)

The Offer Letter detailed the terms of Agiroffer of full time employment with
PROS, including the terms dfis compensation packagdd.(at § 9.) Ayers was to
receive a semi-monthly salaof $5,208.34 plus expenseséarchange for his full-time
employment. Id.) He was also eligible to receive an additional incentive of $120,000 per
year if certain performee goals were metld() The Offer Letter also identified the
company policies that wereditions of Ayers’s employnm. For instance, Ayers was
required to be a “full-time employee of thengpany” and “act in an ethical mannend (
at {1 10.) Attached to the Offer Lettavas PROS’'s “Employee Confidentiality,
Innovations and Proprietary Rights Assignttie(fConfidentiality Agreement”) that
Ayers was required to signd( at§ 12.) Ayers signed the Cadéntiality Agreement in
May 2011. [d.) The Confidentiality Agreement statéldat Ayers would not engage in
any activities that create an actual orgmbial conflict of interest with PROSId( at |
13.) PROS claims that the Offer LetterdaConfidentiality Agreement are governed by
Texas law, and Ayers does riispute this allegationld. at 1 11, 14.)

PROS claims that at no poidtiring Miller's interactionsvith Ayers did he reveal
that he was still employed with Dassauld. @t § 15.) PROS further claims that had it
known Ayers was still employed with Das#aut would have withdrawn the Offer

Letter. (d.)



In April 2011, Susan King (“King”), anember of PROs’s Human Resources
Department, arranged for Ayers’s flight tdesitd orientation at PROS’s headquarters in
Houston, Texas.Id. at  16.) Ayers was in Houston from May 4, 2011 until May 12,
2011. (d.) During Ayers’s time in Houston, he maith King to receive an overview of
the company and to discuss PROS'’s polickEs)efits, and time and expense reporting
system. Id. at { 17.) At that time, Ayers was algiven a tour of PRS’s headquarters.
(Id.) While he was in Houston, Ayers deliveredPROS orientation paperwork that had
been sent to him previdysand he had signedd( at § 18.) One of these documents was
“PROS Holdings, Inc. Code oBusiness Conduct and Ethics.d.(at § 19.) This
document included the following paragraph:

You must avoid any situation in which yopersonal interests conflict or even

appear to conflict with the Company’denests. You owe duty to the Company

not to compromise the Company’s legiate interests and to advance such

interests when the opportunity do so arises in theurse of your employment.
The document also stated, “You may not cetepwith the Company or compromise its
interests.” [d.)

King claims that she never observed Ayers performing any work for any other
employer, including Dassaulturing his time in Houston.d. at  21.) Rick Brown
(“Brown”) was Ayers’s direct supervisawhile he was employed with PROSd.(at 1
22.) Brown frequently interacted with Ayeby teleconference and in person at sales
meetings, sales calls, and pras#ions or demonstrationdd( at 1 23.) Brown similarly
did not observe Ayers performing work fany other employer while he was employed
with PROS. [d. at T 24.) During Ayers’s employmentith PROS, he attended two sales

meetings in Houstonld. at  25.) These meetings wdre August 2011 and January

2012. (d. at T 26.) These meetings lasted appratéty four and fivedays respectively.



(Id.) PROS’s confidential and gprietary information, suchs pricing information and
sales data, was discudsat these meetingsld() PROS claims that at no time during
these sales meetings was it evident that Ayers was still working for Dasshalt.{( 27.)
Furthermore, PROS claims that Ayers diot communicate to anyorsg PROS that he
was still employed with Dassauwithile he was employed by PRO%d.(at § 28.) PROS
claims that it would not have made confidahinformation available to Ayers had it
known that he was continuing to work for Daggawhom PROS claims is a competitor.
(1d.)

Shortly after Ayers started workingrf®ROS, in April 201, Brown introduced
Ayers to one of PROS’s customers, Chevron Corporation (“Chevron”), because Ayers
would be handling this account going forwartt. @t 9 31.) During Ayers’s first six
months of employment, PROS claims thatefg/s pipeline of prgsective sales was not
growing. (d. at § 32.) At the time, PROS was notrvied because it believed Ayers to be
concentrating most of his efforts on the Chevron accolahj. By October 2011, PROS
had submitted its proposal to Chevron, andOBRclaims that Ayers should have had
more time to spend on wesales opportunitiesld. at T 33.) However, in December
2011, Brown noticed that Ayers’s salppeline still was not advancingld( at { 34.)
Brown confronted Ayers abotis pipeline not rampingp in January 2012, but Ayers
assured Brown that he was sending letseics making calls to pential customersid.)

Sometime later, Brown saw that Ayers’s “LinkedIn” profile reflected that he was
employed with Dassaultld. at § 35.) When Brown cordnted Ayers about this, Ayers
said he would change the profiléd.j Brown then made a call to the recruiters PROS

used to recruit Ayers to askem if they thought that Ayemight be working somewhere



else. (d. at § 36.) PROS alleges that the recrsitgaid they did not think Ayers was
otherwise employed based on Ayers’s prigeresentations, but they would contact his
last employer, Dassaultld() When a recruiter called Dassault and asked for Ayers, he
was transferred directlyp Ayers’s mobile phoneld.) PROS then contacted Dassault to
verify Ayers’'s dates of employment, ardassault verified that Ayers had been
continuously employed with Dassault since 2008. &t 1 38.) After PROS learned this
information, it terminated Ayers’s employment in March 2012.

PROS filed suit in District Court of Harris County, Texas,"18adicial District.
Defendant removed to federal court basedliorrsity. PROS alleges claims of common
law fraud and breach of fiduciaduty. Ayers then filed this motion to dismiss for lack of
personal jurisdiction.

1. LEGAL STANDARD

Defendant moves the Court to dismisaiftiff's claims for lack of personal
jurisdiction, governed by Federal Rule ofviCiProcedure 12(b)(2). “Where a defendant
challenges personal jurisdictiotme party seeking tmvoke the power of the court bears
the burden of proving that jurisdiction existhe plaintiff need not, however, establish
jurisdiction by a prepondemnae of the evidence; arima facie showing suffices. This
court must resolve all undisputed facts siited by the plaintiff, as well as all facts
contested in the affidavité favor of jurisdiction.”Luv N' care, Ltd. v. Insta—Mix, Inc
438 F.3d 465, 469 (5th Cir. 2006hi@rnal citations omitted).

A federal district court sithg in diversity may exercispersonal jusdiction only
to the extent permitted in stateurt under applicable state la@ycles, Ltd. v. W.J.

Digby, Inc, 889 F.2d 612, 616 (5th Cir. 198%Rijttenhouse v. Mabry832 F.2d 1380,



1382 (5th Cir. 1987). Texas's long-arm statdterds Texas courts jurisdiction to the full

extent permitted by the United States Constitutiaeventures, Inc. v. Int'l Game Tech

12 S.W.3d 900, 907 (Tex. App. 2000). “Thus, thdy limitations on Texas courts in

asserting personal jurisdictimver a nonresident defendare those imposed by the due
process clause of the Fourteenth Amendmdut.”(citing Helicopteros Nacionales de

Columbia v. Hall 466 U.S. 408, 413—14 (1984)).

Due process requires that the defendawe Haertain minimum entacts with [the
forum state] such that the maintenance ef shit does not offendatitional notions of
fair play and substantial justicelfiternational Shoe Co. v. Washingid26 U.S. 310,
316 (1945). The purpose of the minimum corgacquirement is to (1) protect the
defendant against the burdens of litigatingaadistant or inconveent forum, and (2)
ensure that states do noack out beyond the limits imposed them by their status as
coequal sovereigns in a federal syst¥orid-Wide Volkswagen Corp. v. Woodsda4
U.S. 286, 292 (1980).

[11.  ANALYSIS

Ayers alleges that there are not sti#fnt grounds and minimum contacts to
satisfy due process requirements for thereise of personal jurisdiction over Ayers
based on standards of “general”, “limited”, ‘@mpecific” jurisdidion, Fed. R. Civ. P.
12(b)(2). PROS does not arguengral jurisdiction but assertisat this Court has specific
jurisdiction over Ayers. Thefore the Court will discas specific jurisdiction.

A. Specific Jurisdiction
Specific jurisdiction exists when the nesident defendant's contacts with the

forum state arise from, are directly relatedo, the cause of actiof:reudensprung v.



Offshore Tech. Serv. Inc379 F.3d 327, 343 (5th Cir. 2004Jo decide specific
jurisdiction, a court must “examine the rd&ship among the defendant, the forum, and
the litigation to determine whether maintainithg suit offends traditional notions of fair
play and substantial justiceSouthmark Corp. v. Life Investors, In851 F.2d 763, 772
(5th Cir. 1988) (citations omitted). Theermust be a sufficient nexus between the
nonresident defendant's contacts vite forum and the cause of acti®@EE Distribs.,
Inc. v. J & J Snack Foods Car825 F.3d 586, 591 (5th Cir. 2008Yjen Air Alaska, Inc.
v. Brand{ 195 F.3d 208, 213 (5th Cir. 1999). Evesingle contact can support specific
jurisdiction if the defendantpurposefully avails itself ofthe privilege of conducting
activities within the foum state, thus invoking the benefasd protections of its laws.”
Burger King Corp. v. Rudzewic471 U.S. 462, 475 (1983YJoki Mac River Expeditions
v. Drugg 221 S.W.3d 569, 575 (Tex. 2007). Purpakelvailment of the forum state
exists when “the defendant's conduct and connection with the forum state are such that
[the defendant] should reasonably amtate being haled ia court there.”Nuovo
Pignone, SpA v. STORMAN ASIA MBA10 F.3d 374, 379 (5th Cir. 2002)upting
Burger King Corp. v. Rudzewic471 U.S. 462, 474 (1985)). feseeability is important
and the requirement of purposeful availmérisures that a defendant will not be haled
into a jurisdictionsolely as a result dfandom,’ ‘fortuitous,’ or‘attenuated’ contacts, ...
or of the ‘unilateral activity onother party or a third personBurger King 471 U.S. at
415;BMC Software Belgium, N.V. v. Marchai®8 S.W.3d 789, 795 (Tex. 2002).

The Fifth Circuit has set forth a test fgecific jurisdiction. “Where the plaintiff
alleges specific jurisdiction, as here, duegass requires (1) minimum contacts by the

defendant purposefully directed the forum state, (2) mexus between the defendant's



contacts and the plaintiff's claims, and (3) that the exercise of jurisdiction over the
defendant be fair and reasonabl&L Int'l, Inc. v. Constenla, S.A669 F.3d 493, 498
(5th Cir. 2012). Each of these factors will be discussed in turn.
1. Purposefully directed

Ayers claims that he did not purposefudlyail himself or direct actions towards
Texas. Rather, he argues that any contattt the state was “fortuitous”, “attenuated”,
and/or based on the rilateral activityof another party.” (Bc. No. 18 p. 16.) Ayers
claims that all three visits to Texas neecaused by unilateral activity because PROS
required Ayers to come to Texakl.] The Court is unconvinced by this argument. Ayers
signed an employment agreement with®R a Texas limited partnership with its
principal place of business in Houston, TeX8g.signing this agreement, Ayers could
have been expected to maintain regular freduent interactions with PROS in Texas.
And indeed, Ayers did maintain regular contatth PROS in Texas. He interacted with
PROS personnel in Texas and attended aiemt and two sales meetings in Houston.
(First Amend. Compl. 11 16, 26.) When dahelant has createdmtinuing obligations
between himself and forum state residents, tietmanifestly has availed himself of the
privilege of conducting business there, andawse his activities arshielded by “the
benefits and protections” of the forum'svi&ait is presumptively not unreasonable to
require him to submit to the burdens of litigation in that forum as welrger King
Corp, 471 U.S. at 476. Furthermore, Ayers sigtteel Confidentiality Agreement, which
contained choice of law andandatory venue provisions.ifg&t Amend. Compl. T 12.)

The Confidentiality Agreement was sufficietat put Ayers on notice that he would be



amenable to suit in Texas. The Court cadels that Ayers purposdfiudirected actions
towards the forum state.
2. Sufficient Nexus

Ayers claims there is no nexus betwetbe alleged tortios conduct and the
forum state of Texas. Ayers argues thatOs First Amended Complaint states that
PROS employers did not observe Ayers dowvayk for Dassault at any time while in
Texas. Therefore, Ayers claims that theseno nexus for PROS’s breach of fiduciary
duty claim. (Doc. No. 18 p. 8.) Additionally, &ys claims that there is no nexus for the
fraud claim because Ayers signig Offer Letter in Californiald. at 10.) In fact, Ayers
claims that any misrepresentations macgarding his employment occurred in
California. (d.)

The Fifth Circuit has held that “[a] rgle act directed at the forum state can
confer personal jurisdiction so long as thatgees rise to the clm asserted, but merely
contracting with a resident of the forustate does not estallligninimum contacts.”
Moncrief Oil Int'l Inc. v. OAO Gazprod81 F.3d 309, 311 (5th Cir. 2007). PROS claims
that Ayers delivered his employment paperkwto PROS headquars in Houston, Texas
at the new hire orientation. €ke papers included agreemethizt PROS claims assert
that Ayers cannot be employed by a competitor. While Ayers argues that any
misrepresentation occurred in Californiae tBourt disagrees. The Fifth Circuit held in
Wien Air Alaska, Inc. v. Brandthat a German attorney's misrepresentations and
omissions directed toward Texas, whilenited, were sufficient contacts to confer
personal jurisdiction over him in a Texasuct. 195 F.3d 208, 209 (5th Cir. 1999). Ayers

omitted information about his continued emptant with Dassault, which PROS claims



is a competitor, each of the three times he waTexas. Therefore, Ayers’s omission is
enough to establish sufficient conator personal jurisdiction.
3. Fair and Reasonable

PROS has made prima facie showing that Ayers had sufficient minimum
contacts with Texas for this Court to esise specific jurisdiction over Ayers. The
burden then shifts to Ayers to show thedserting such jurisdiction is not fair and
reasonableWalk Haydel & Assocs., Inc. v. Coastal Power Prod, 607 F.3d 235, 246
(5th Cir. 2008). Ayers fails to claim thatrisdiction is not fair or reasonable in his
Motion to Dismiss.

The standards to be used in this inquiry are the “traditional notions of fair play
and substantial justiceFelch v. Transportes Lar-Mex SA DE (32 F.3d 320, 323 (5th
Cir. 1996). Specifically, the Fifth Circuit hasltiethat the interests to balance in this
determination are (1) the burden on the defentaxing to litigate in the forum; (2) the
forum state's interests in the lawsuit; {Be plaintiff's interests in convenient and
effective relief; (4) the judicial system's ingst in efficient resolution of controversies;
and (5) the state's shared interesfurthering fundamental social policieg/ien Air
Alaska, Inc, 195 F.3d at 215. This is a high burdemteet. To show that an exercise of
jurisdiction is unreasotde once minimum contacts are ddished, the defendant must
make a “compelling case” againstBurger King Corp, 471 U.S. at 477 (1985). It is rare
to prevail on the assertion that jurisdictisnunfair after minimum contacts have been
shown.Akro Corp. v. Lukerd5 F.3d 1541, 1549 (Fed.Cir. 199BgIch 92 F.3d at 323.

Ayers has not adduced any cognizable argutmettjurisdiction over him will not be fair

10



or reasonable, and therefore has not met hideou As a result, this Court finds that it
has specific jurisdiction over A&ys and has no reason nottercise that jurisdiction.
V. CONCLUSION
For the reasons discussed above, Badat's Motion to Dismiss must be
DENIED.
IT 1SSO ORDERED.

SIGNED at Houston, Texas, on this thé™day of December, 2012.

YL C @ S n

THE HONORABLE KEITH P. ELLISON
UNITED STATES DISTRICT JUDGE
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