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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION

CARLOS MCNICKLES,

Plaintiff,

VS. CIVIL ACTION NO. 4:12-CV-2534

WANDA ISBELL, et al,

w W W W W W W W

Defendants.

MEMORANDUM AND ORDER

Plaintiff Carlos McNickles filed a complaint undé2 U.S.C.8 1983alleging violations
of his Eighth Amendment rights. On January 30,30efendants Robert Dalecki, Christina
Huff, Wanda Isbell, and Betty Williams (the “Medidaefs.”) moved for summary judgment.
On February 4, 2013, defendant Jose Nava movesufamary judgment. For the reasons stated

below, defendants’ motions are granted and plésmtbmplaint is dismissed with prejudice.

Backaround

At all times relevant to this case, McNickles wasimmate in the Ferguson Unit of the
Texas Department of Criminal Justice (“TDCJ”). Tihdividual defendants are a TDCJ officer
(defendant Nava), and employees of University ofaeMedical Branch (“UTMB”). UTMB
provides health care services for TDCJ. Plairdifes the defendants in their individual and
official capacities. McNickles alleges that, beénelanuary and April 2012, defendants denied
him medical care for arthritis and related problemefused to implement necessary work
restrictions, and subjected him to disciplinaryi@ctfor refusal to perform work he claims he

was physically unfit to performSeePlaintiff's More Definite Statement (“MDS”) at 2-3
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[. Analysis

A. Standard of Review

Summary judgment is appropriate when “there iggaouine dispute as to any material
fact and the movant is entitled to judgment as #enaf law.” Fed. R. Civ. P. 56(a). In
considering a motion for summary judgment, the demce of the nonmovant is to be believed,
and all justifiable inferences are to be drawnismflvor.” Anderson v. Liberty Lobby#77 U.S.
242, 255 (1986)Once the movant presents evidence demonstratintieer@nt to summary
judgment, the nonmovant must present specific falotaving that there is a genuine issue for
trial. Matsushita Elec. Indus. Co. v. Zenith Radio Co#g5 U.S. 574, 586-87 (1986).

B. Eleventh Amendment | mmunity

The Eleventh Amendment bars suits for money damageindividuals against states,
including state agencies and departments. It b#&ss suit for money damages against state
officials in their official capacitiesSee Will v. Michigan Dep't of State Poljeg#91 U.S. 58, 66
(1989); Pennhurst State Schl. & Hosp. v. Haldermd65 U.S. 89, 98-99 (1984). McNickles’
claims for damages against the defendants, allhafmvare employees of state agencies, in their
official capacities are thus barred by the Elevehtiendment. The Eleventh Amendment does
not implicate McNickles’ claims against the defemigan their individual capacities.

C. Exhaustion Of Remedies

Before bringing a federal lawsuit challenging prisconditions, a prisoner must first
exhaust available administrative remedies. 42Tl.§.1997e(a);Jones v. Bogk549 U.S. 199
(2007).

The Texas prison system has developed a two-stemafo
grievance process. The Step 1 grievance, which rbasfiled
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within fifteen days of the complained-of incidersthandled within
the prisoner's facility. After an adverse decisanStep 1, the
prisoner has ten days to file a Step 2 grievantésiwis handled at
the state level. This court has previously held gharisoner must
pursue a grievance through both steps for it tocbesidered
exhausted.

Johnson v. JohnsoB85 F.3d 503, 515 (5Cir., 2004) . Defendants argue that McNickletethi
to properly exhaust administrative remedies agdimesn.

Defendants note, and the record shows, that MdéBcKiled several grievances
concerning the subject matter of this case. Ornkefrievances, number 2012179390, was filed
on June 14, 2012, well past the 15 day window fbingf a grievance concerning events
occurring in January through April 2012SeeMedical Defs. Motion for Summary Judgment,
Exh. B at 13.

McNickles also filed two grievances during theekant time period. On March 7, 2012,
he filed Grievance # 2012122208 raising general ptamts about his medical care, but not
naming any of the defendants. McNickles did nietd Step 2 grievance following the denial of
his Step 1 grievanceSeeMedical Defs. Exh. B at 3-9.

On March 9, 2012, he filed grievance # 20121180kb.at 1-2. This grievance was
returned to McNickles as improperly filed becauseNitkles did not submit the original forms.
Id. at 2. McNickles never filed a grievance againsteddant Nava raising any factual issue
asserted in the complaint.

McNickles thus failed to properly exhaust his adistrative remedies, and the

defendants are entitled to summary judgment.
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D. Deliberate I ndifference

McNickles contends that the defendants violatsdHighth Amendment rights by failing
to provide proper medical treatment, and refusiagiriplement restrictions on his work
assignments. To rise to the level of a constihatioviolation, defendants’ actions must exhibit
deliberate indifference to McNickles’ serious medineedsFarmer v. Brennan511 U.S. 825,
828 (1994). “Deliberate indifference” is more thaere negligence;stelle v. Gamble429 U.S.
97, 104-06 (1976), but “something less than actemoissions for the very purpose of causing
harm or with knowledge that harm will resularmer, 511 U.S. at 835. Rather, deliberate
indifference requires that the defendant be subpgt aware of a substantial risk of serious
harm to the inmate and recklessly disregard tis&t Id. at 829, 836.

Deliberate indifference is an extremely high stadda meet . . .
[T]he plaintiff must show that the officials “refed to treat him,
ignored his complaints, intentionally treated hintarrectly, or
engaged in any similar conduct that would cleavipee a wanton
disregard for any serious medical needs.”

Domino v. Texas Dep't of Crim. Justjc@39 F.3d 752, 756 {5Cir. 2001)(quotingJohnson V.

Treen 759 F.2d 1236, 1238{%ir. 1985)).

The record shows that McNickles was seen by atlhezre provider several times
between January and April 2012. Defendant Isbelurse PractitioneseeMedical Defs. Exh.
C at 2, referred McNickles to Defendant Williams bttNickles’ request for a permanent
limited standing restriction in January 2012. Matlibefs. Exh. A at 2-3; Exh. C at 4. Williams,
a Medical Doctor, determined that the requestetticieon was not medically necessary, noting
that McNickles was mobile and was able to get hifrm&to the examining table and could sit

and stand without difficulty. Medical Defs. Exh.aA6; Exh. C at 4.
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In April 2012, McNickles saw Dr. Williams for hipain and to renew his request for a
limited standing work restriction. Dr. Williams sérved that McNickles had a normal gait and
balance and could sit in and rise from an armlésgsrcMedical Defs. Exh. A at 20-21. She

again concluded that the requested restrictionneasnedically necessary.

Dr. Steven Bowers, a Medical Doctor and Legal @owtor for UTMB Correctional
Managed Care, submitted an expert affidavit. Heeweed the records of McNickles’ medical
treatment, and noted that McNickles received varionedications for pain, was given a
permanent assignment to a low bunk, and had a pembaestriction on lifting over 25 pounds.
Dr. Bowers concludes that McNickles was never diemiedical care, and that the treatment he
received was appropriate and performed with a prefamdard of care. Medical Defs. Exh. C at

5.

The evidence thus establishes that defendantd kst Williams saw McNickles and
determined that his requested restrictions werenegessary. McNickles disagrees with the
conclusion, but he presents no evidence that thelesion was medically incorrect, let alone

deliberately indifferent.

McNickles’ other claims of deliberate indifferenak flow out of this medical treatment.
He contends that defendant Huff, a Licensed VonatidNurse, was deliberately indifferent
because she concluded that McNickles was able th.W® contends that Nava was deliberately
indifferent because he ordered McNickles to worll eefused to escort McNickles for medical
care when McNickles complained of pain. The actiohsdefendants Huff and Nava were

consistent with the Dr. Williams’ conclusions anke tevidence. Therefore, they were not
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deliberately indifferent to McNickles’ serious medl needs. Defendants Isbell, Williams, Huff,

and Nava are entitled to summary judgment on Mclgldeliberate indifference claim.

E. Per sonal | nvolvement

McNickles alleges that defendant Dalecki was deakely indifferent to his medical
needs by failing to schedule medical appointmentshim. Dalecki argues that he was not

personally involved in any of the alleged consiitudl violations.

To prevail on his claims, McNickles must demortstrahat each defendant was
personally involved in the alleged constitutionablations, or that the defendant committed
wrongful acts that were causally connected to atitational deprivation.See Jones v. Lowndes
County, Mississippi678 F.3d 344, 349 {5Cir. 2012). Moreover, supervisory officials cannot
be held vicariously liable under 42 U.S&1983 for acts of their subordinates on a theory of

respondeat superiorMonell v. Dept’t of Soc. Sery€36 U.S. 658, 692 (1978).

Defendant Dalecki was the Senior Practice Manag#ére Ferguson Unit. In this role, he
managed staffing, budgeting, scheduling servicesatters ordered by doctoesg, diagnostic
tests, implementation of policies and proceduramate grievances, and other management
duties. Medical Defs. Exh. D. Dalecki is not @hsed medical provider, and his job as Senior
Practice Manager did not entail scheduling medusits for inmates. Id. McNickles fails to
demonstrate any personal involvement by Daleckany alleged deprivation of McNickles’

constitutional rights.
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F. Conclusion

For the foregoing reasons, the defendants’ mofi@nsummary judgment are granted.

[11. Order

It is ORDERED that:

1. The defendants’ motions for summary judgmenbcD# 45 and 49) are

GRANTED; and

2. The complaint (Doc. # 1) is DISMISSED WITH PREJICE.

SIGNED on this 19 day of August, 2013.

s 5

Kenneth M. Hoyt
United States District Judge
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