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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION

ANTHONY ORTIZ,

Plaintiff,

VS. CIVIL ACTION NO. 4:12-CV-2648

LISA MANTLE, et al,

w W W W W W W W

Defendants.

MEMORANDUM AND ORDER

Plaintiff Anthony Ortiz filed an amended complaumder 42 U.S.C§ 1983alleging
violations of his civil rights. Defendants Lisa Mk and S.J. Abke moved for summary
judgment.  For the reasons stated below, defesdambtion is granted and the amended

complaint is dismissed with prejudice.

Backaround

At all times relevant to this case, Plaintiff AnthyoOrtiz was an inmate in the Texas
Department of Criminal Justice (“TDCJ”), housedtla¢ TDCJ's Pack | Unit. Defendants

Mantle and Abke are TDCJ corrections officials.

Ortiz alleges that defendants improperly debitél ihmate trust account $100 for a
medical copayment, and failed to process subseguevances. He contends that these alleged
acts violated his constitutional rights, and seaksiey damages and a declaration that the Texas

law requiring medical copayments from inmates isamstitutional.
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[. Analysis

A. Standard of Review

Summary judgment is appropriate when “there igganuine dispute as to any material
fact and the movant is entitled to judgment as #enaf law.” Fed. R. Civ. P. 56(a). In
considering a motion for summary judgment, the demce of the nonmovant is to be believed,
and all justifiable inferences are to be drawnisflvor.” Anderson v. Liberty Lobby#77 U.S.
242, 255 (1986). Once the movant presents evidence demonstratintiesrgnt to summary
judgment, the nonmovant must present specific falotaving that there is a genuine issue for
trial. Matsushita Elec. Indus. Co. v. Zenith Radio Co#@5 U.S. 574, 586-87 (1986).

B. Alleged Violations

Ortiz’ amended complaint is rambling and somewh#icult to understand. It appears
that he alleges that a Texas law requiring inmedentribute to the costs of their medical care
is unconstitutional and that the defendants vidldtexas state law in their handling of money in
inmate trust fund accounts and then conspiredrtbduviolate Texas law by mishandling and/or
destroying grievances filed by Ortiz.

1. Violations of State L aw

42 U.S.C8 1983creates a cause of action when a person acting eotie of state law
causes a “deprivation of any rights, privileges,momunities secured by the Constitution and
laws” of the United States. It does not creatawse of action for violations of state law.

Ortiz’ complaint alleges violations of state lawyt he fails to identify any provision of
federal law or of the United States constitutioat tvas violated by defendants’ alleged actions.

He phrases his objection to the defendants’ enfoece of a state law requiring inmates to make
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a copayment for medical services as a due prosess.i Ortiz, however, has no liberty interest
in the grievance processSee Orellana v. Kyle65 F.3d 29, 31-32 (5Cir. 1995). While his
allegations may show violations of state law in laadling of the grievances, they do not show
a violation of his federal civil rights. Defendardre therefore entitled to summary judgment on
all claims arising out of the handling of Ortizigvances.
2. Copayment

Section 501.063 of the Texas Government Code pesvithat an inmate who seeks
medical care must pay a $100 annual copayment fatical services. If the inmate lacks
sufficient funds to make the payment, then TDGdinscted to take half of any future deposits to
the inmate’s trust account until the fee is pafktiz argues that this statute is unconstitutional.
He further argues that the deduction of $100 frasnaecount for a copayment deprived him of
his property without due process of law.

a. Constitutionality of Copayment L aw

Ortiz cites no law supporting his argument thas iinconstitutional to require inmates
who can afford payment to pay some of the cosheif tmedical services. “There is, of course,
no general constitutional right to free health carReynolds v. Wagnerl128 F.3d 166, 173 (3d
Cir. 1997). The Fifth Circuit has similarly heldhat it is not unconstitutional to require
nonindigent inmates to bear some of the cost feir thealth care.Myers v. Klevenhager®7
F.3d 91 (8 Cir. 1996). There is therefore no basis to coelthat section 501.063 is

unconstitutional.

b. Deprivation of Property

Plaintiff also complains that his account was dmbi$100 for a medical copayment.

Contrary to Ortiz’ bald assertions that defendanéipulated the grievance system to steal this
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money from him, records show that the Ortiz’ gries& was processed and it was determined
that the copayment was required for dental servi@=seDefendants’ Exh. A at 21. As noted
above, it does not offend the Constitution to ckamgnindigent inmates a medical copayment.
Ortiz fails to state a claim for deprivation of Ipioperty without due process of law.

3. Deliberate I ndifference To M edical Needs

Ortiz also alleges that he is diabetic, and wasraperly denied a medically necessary
snack. To rise to the level of a constitutionablation, defendants’ actions must exhibit
deliberate indifference to the prisoner’'s seriousdimal needsFarmer v. Brennan511 U.S.
825, 828 (1994). “Deliberate indifference” is monan mere negligencéstelle v. Gamble429
U.S. 97, 104-06 (1976), but “something less thats ac omissions for the very purpose of
causing harm or with knowledge that harm will réeSuFarmer, 511 U.S. at 835. Rather,
deliberate indifference requires that the defend@nsubjectively aware of a substantial risk of
serious harm to the inmate and recklessly disretatdrisk.ld. at 829, 836.

Deliberate indifference is an extremely high stadda meet . . .
[T]he plaintiff must show that the officials “refed to treat him,
ignored his complaints, intentionally treated hintarrectly, or

engaged in any similar conduct that would cleavipee a wanton
disregard for any serious medical needs.”

Domino v. Texas Dep't of Crim. Justj@89 F.3d 752, 756 {XCir. 2001)(quotinglohnson v.

Treen 759 F.2d 1236, 1238{%ir. 1985)).

It is unclear from the complaint who deprived @uf his snack. The complaint appears
to contend, rather, that defendants Mantle and Abkshandled the grievances he filed

concerning the snack.
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As noted above, to the extent Ortiz’ complainalmut the grievance process, it fails to
state a constitutional claim. To the extent theizCargues that the alleged mishandling of the
grievance itself constituted deliberate indifferenig his medical needs, the records submitted by

the defendants show that his complaint was additesse

Defendants’ Exhibit A shows that plaintiff's grigmwce was investigated.

This office has completed the investigation. Feed/ice has been
contacted about your grievance and corrective actias been
taken. Your name is on the list to receive a ragtiay with a

snack and it will be provided as long as your namgears. In the
future, any food service issues are best addrdgssegeaking with

food service staff at the time of incident so cotire action can be
taken if warranted. This issue is considered xezbl No further

action is warranted from this office.

Defendants’ Exh. A at 4. It is thus clear thatmiéf’'s medical issue was addressed through the
grievance process, and defendants did not exhdibetate indifference to plaintiff's serious

medical needs.

4. Eleventh Amendment | mmunity

It is not clear whether plaintiff sues the defamdain their individual capacities, their
official capacities, or both. The Eleventh Amendindars suits for money damages by
individuals against states. It also bars suitrfmney damages against state officials in their
official capacities. See Will v. Michigan Dep’t of State Policd91 U.S. 58, 66 (1989);

Pennhurst State Schl. & Hosp. v. Haldermde5 U.S. 89, 98-99 (1984). Therefore, to the
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extent plaintiff seeks money damages from the dakfits in their official capacities, such claims

are barred by the Eleventh Amendment.

5. Defendants Perry and Herrera

Ortiz’ amended complaint also names as defendaxas Governor Rick Perry and Pack
| Unit Warden R. Herrera. It appears that neitbiethese defendants has been served with a
summons and complaint. Nonetheless, 42 U.§.C915A requires a federal district court to
“review . . . a complaint in a civil action in wii@a prisoner seeks redress from a governmental
entity or officer or employee of a governmentalitgrit If the complaint presents no cognizable

claims, the court must dismiss the complaint.

Ortiz’ complaint against Governor Perry appearsatfise solely out of Perry’s role in
passage of the copayment statute. His complaiainsigdefendant Herrera appears to arise

solely out of Herrera’s alleged role in the griesaprocess.

As discussed above, the statute requiring copalymamot unconstitutional. Therefore,

Ortiz fails to connect Governor Perry to any viaatof Ortiz’ constitutional rights.

As further discussed above, plaintiff has no dtuisbnal rights arising out of the

grievance process. He therefore fails to stataimagainst defendant Herrera.
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C. Conclusion

For the foregoing reasons, the motion for sumnpaalgment by defendants Mantle and

Abke is granted, the Cousua spontalismisses defendants Perry and Herrera, and teaded

complaint is dismissed with prejudice.
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Order

It is ORDERED that:

1. The motion for summary judgment by defendangti¢ and Abke(Doc. # 39) is

GRANTED;
2. Defendants Perry and Herrera are dismissadsponteand

3. The amended complaint (Doc. # 9) is DISMISSEDOM/PREJUDICE.

SIGNED on this 12 day of February, 2014.

s 5

Kenneth M. Hoyt
United States District Judge




